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5 Rr car H 0 NO URA LR 
Sir Robert Raymond, Knight, 
Lord Chief Juſtice of England 


_ Mr Lo RD, | 1 oy 
I. has ever been my Deſire and Ambi- 


tion, to attempt ſomething of Uſe to 

the Profeſhon of the Law, 'and to find 
out the greateſt and moſt exalted Patrons ; 
And this Treatiſe, now ſheltered under 
your Lordſhip's Protection, being deſigned 
to communicate a general Knowledge of 
the Laws of the Kingdom, I humbly hope 
your Lordſhip will favourably receive it, ſo 
as to forward me in a lirger Work which 
I have promiſed the World. 

Tis a ſingular Pleaſure to all Perſons who 
have the Honour to attend your Lordſhip, 
to ſee you on your juſt Promotion to the 
Chief Juſticeſhip of England, as firm and 
ſteady as the Lord Holt, and mild yr 

x ord 


bb 


DEDICATION 
Eord Hale, your Lordſhip's Great tho' not 


immediate Predeceflors. In your Hands, 


guided by Truth and Impartiality, the Bal- 
— rightly placed; And thro” 
your Lordſhip's Learning, Wiſdom and 
Penetration, we experience that our glori- 
ous Law hath its defired End: By your Ad- 
miniſtration of it, the Prerogative of the 
Croum and Eiberty of the Sabje, i at the 
ſame Time flouriſh : And it is your Hap- 


pineſs to aſſert the Authority of the Judge, 


and like wiſe maintain that good Nature con- 
ſpicuous in your private Life. 

As your Lordſhip has a ſuperior Character 
of this Kind, I need not enlarge on your 
great and known Abilities, or thoſe Virtues 
of Goodneſs, Candor and Humanity, which 
eminently center in your Lordſhip; nor leſt 
I ſhould: be guilty, of Preſumption, ſhall I 
offer any Thing farther, but beg you will 
accept of the honeſt Endeavours of 


Mr Lo K D, c 75 
Tour Lordfbip's © 1 
. # T5 [ 14 
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THE 


PREFACE 


HE Great am Commendable Learning of the Laws of 
ones Country, if rightly conſidered, is equal with any 

other Learning, even the Politeſt of the moſt flouriſhing 
Kingdoms, tho it is not commonly ſo accepted; as it points out 


to us Juſtice between Man and Man, and the Means that ſecures + 


all-Men from Injuſtice ; and if Knowledge, in general, is to 
be eſtimated by the Difficulty in its attaining, that of the-Law, 
beyond any other, merits our Approbation. 


It is to be imputed to this juſt Confideration, and the Sucttſs x 


of my Statute Law Common-Plac'd, which in a few Months 
vended a large Impreſſion, that T have continued Studies of this 
Nature, and among others compoſed the following Work ; which, 
I may venture to ſay, by the Defign and Execution of ir, is the 
moſt uſeful and regular Performance that hath hitherto paſſed 
thro my Hands : And as I was always for bringing Things into 
a ſmall Compaſs, I have endeavoured, in handling my preſent 
Subject, to be conciſe and exact; and have purſued a Chain of 


Method to connect and make eaſy the Knowledge I communicate, 
without burdening the Reader with needleſs Repetitions, or con- 


founding him with manifeſt Contradictions. 

This Treatiſe was begun, and good Part of it written, long 
before Wood's Inſtitute was publiſhed, (tho I have fince conſulted 
that, Work, and alſo Danvers's and Lilly's Abridgments) and 
Was ' finiſhed before Nelſon's Abridgment-of the Law appear d; 


and if I bave inſerted any Informations therein contained in 


thoſe Writers, as it is reaſonable to be expected I may, the ſame 
Authorities having been generally reſorted to, they are chiefly 
| from 
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The PREFACE. 


from the ſeveral Books referred to, and not from them. Where 
I have taken any Thing out of theſe Authors only, I have done 
| them the Fuſtice to mention them. x 
+ I ſbatt nor preſume to cenfure, in this Preface, the Writings 
or Methods of thoſe who have gone before me : The World will 
judge of Them and Me, and the only Favour I defire is Impar- 
tiality. All I have to ſay is, that in this Work the Reader will 
find a general Knowledge of our Laws, and the Volumes con- 
taining the whole Body of the Law directed to for Particulars ; to 
illuſtrate which Knowledge, near Five Hundred Heads were ne- 
ceſſary, ſome of them concerning the moſt conſiderable Writs and 
Proceſles, and the Terms uſed. in the Law, to explain ſuch 
difficult Words as relate to the Practice of the Courts, with a View 
zo the Service of Attorneys and other Perſons, as well as Gen- 
tlemen at the Bar. | 
Aud to render my Bodk compleat, in this Second Edition 4 
great mary new Heads are added, and all the others will 
appear to be very confiderably entarged and improved; the lateſt 
Books of R have been with Diligence ſearched into, and 
References examin'd and the Abſtract of Statutes under the 
General Heads, is carefully broug hi down to the preſent Time.. 
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BATEMEN T of a Writ, is an nn alledged and Terms f 
made good in Law, and taken to the Inſufficiency of the © * 
Matter, or the Incertainty of the 2 by miſnaming 

laintiff or Defendant, or the Place; ariance between the 

Writ, and the Speciality, or Record; the Incertainty of the Writ, 

Count or Declaration; or Death of eine of the Parties, Ge. 

The Defendant. p rays. the ** or Plaint may abate, and the var. 1124” 
Suit of the Plaintiff ceaſe. for that T ume, And the Nature of Plea,* Mod. 65, - 
in 8 is to entitle the Plaihriff in the Action to a better # * 
Writ: ugh: one 1 Reaſon for Abatement of Writs, is, that 

vpe Id 


the Party be twice charged, or twice vexed, 
for one Debt. In Action o Bebe Or. another Action depending in; Rep. 62: 
the. Courts, at Weſtminſter, ee, is a good Plea in A- 
batement; but Plea F Action WARY inferior Court is not good, *till 


after Ju 
5 1 1 11 Party | to an Action by the Words, Venit ING Inft. 125. 115 


PE t Vim & Injuriam quando, &c. And if he pleads in Dila- 

bility-of the Plaimiff s Perſon, he muſt firſt make himſelf a Party 

by this Part of tlie Defence. The Defendant pleads that he was bap- - 

tized by the Tn of Micha, and not Mir hael; it is not enough that + Lill. 5. 

Fre Plaintiff reply he, i known ,by «one Name, and the other; he SI Oes 
ſhould traverſe cba he WAS. porn otherwiſe tlle Defendant” may | 

2 One may not Lis in Abatement * of a Partner, Lutw. 36. 


nion. 
tement of Su. Proceſs muſt be | Ys And 2 HK = 
Do. an Indictment for a pil Offence is "bare Fo fiſhomer of © 7 9, 
the Defendant, the Court wil not diſmiſs him, but cauſe him to be 
indicted de novo by his true Name. Pleas in Abatetpegt are not pe- 
remptory in capital Caſes, but * Defendant may afterwards pred 
over to the Felony, &. 3 
No Writ ſhall be abated in any Suit. by Death Ame King z n 3 1 i £4. 6. & 4 
ſhall Suits abate on Preferment o* the Plaintiff, pence the Suit, b 
being made a Peer, GC. And Proceſs before Juſtice of  Aſliſe, Gaol. 
Delivery, &. are not abated by any new Conupllibn., Iformations 
for the King, on the King's Death, thall be conf ned by e Mo? 5% 


without Abatement, 2 | 
* B * 4 "7 a 3 ys One 
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2 The Common Law Common-placd. 


One ſued as Executor may plead in Abatement, that Adminiſtra- 
184. tion was committed to him, without a Traverſe. The Death of a 
5 Mod. 136. Pfaintiff did in all Caſes abate the Writ before Judgment, till the 
8&9 W. 3. Stat, 8 G. 9 V. 3. by which neither the Death of Plaintiff or Defen- 
ma dart ſhall abate it, if the Action might be originally proſecuted by 
and againſt Executors = 8 nt han there are two 
or more Phintiffs or Defewfants, 9 0 n ves the 
of ene or more of them ſhall A he e. e WW” 
3 Mod. 249. Where two Jointenants are Defendants, the Death of one will not 
abate the Writ. - Treſpaſs againſt four, three plead in Abatement the 
Death of one; they muſt .conchade,, Per? Fredrcium i Curia ultius 
3 Lev. 130. procedere vult, and riot, Quod Breve cafſerhr, * © 
"an-128. An Alien born, yn, be pleaded in Abatement, Jer may pro- 
1 H.. * ſecute Actions, and a Plea in Abate ent againſt them is but a tempo- 
rary Diſability ; ſo long as the King prohibits them to trade. Out- 
lawry may be pleaded in Abatement; or in Bar; but tis only a Diſ- 
_— 'till the Outlawry is reverſed. In Actions where Outlawry 
may be awarded, the Defendant is to be named with proper Additions, 
or the Writ (on 1 to it) ſhalf abate. ln WS 
H. P.C. 200. Omiſſion of any Word in Writ of Appeal that is material, abates 
Nied 2, it. A Plea may be good in Abatement, though it has Matter in Bar; 
2 Mod. 65. and be good in Bar, though pleaded in Abatement. In fome Caſes the 
Rol. 64 Defendatit may plead either in Abatement or Bar. 
5 Mod. 144. One may plead in Abatement of a Declaration, where tis by Ori- 
Plowd.84. ginal; but if Action be by Bill, you muſt ptead in Abatement of the 
il only, not the Declaration. A little Variance between the Decla- 
ration and Bond pleaded, will not make naught the Declaration: But 
Incertainty, will make Proceedings at Law abate. 5 
Lach. 173. Falſe Latin would abate an Original Writ; but not make void any 
judicial Writ, Plea, &&c. Aſter a Plea in Bar, to annul the Action for 
ever; and after Imparlance, one can't plead in Abatement of the Writ. 
Ibid. of — as to juriſdiction of the Court, muſt be pleaded in 
On, A 


Abeyance. 
2 ſignifies in Law as much as to ex It is a 
Principle of Law, that in every Land there is a Fee-Simple in 


fome Perſon, or it is in Abeyance. 
1 Inſt. 342 Right of Fee-ſimple is ſaid to be in Abeyance, vis. in Remem- 
att brance, Intendment and Conſideration of Law : The Frank- Tenement 
of the Glebe of a Parſonage, during the Time the Parſonage is void, 
is in no Man, but in Abeyance, and Expectance, belonging to him 

who is next to enjoy it. | "a | 
Terms de If a Leaſe be made for Term of Life, Remainder to the right 
Ley 6. Heirs of A, B. who is living at the Time of the Grant; in this Caſe 
the Remainder paſſeth from the Grantor preſently, yet it veſts not pre- 
ſently in the Grantee, that is the Heir of A. B. till A. B. die; when 
if Leſſee for Life be living, then the Heir has a good Remainder, 
1 Inn. 342. Here it is ſaid the Fee-Simple is in Abeyance, until the Death of 
A. B. And if Tenant for Term of another's Life dieth, the Free- 


hold is ſaid to be in Abeyance, till the Occupant enters, 4 
2 ? When 


The Common Lum Common-placd. 3 


When Fee-Simple is in Abeyance, and by 3 every 1 Inſt. 378. 

Hour come in Ee; yet the Fee-Simple cannot be c Four 4 until it 

comes in Eff, fo as to be certainly charged or aliened. 
But by the Common Law, when all that had Intereſt in the Thing 144. 343, le. 

did join, as in Caſe of a Parſon, Gr. when the Patron and Ordinary 

joined with him in a Grant of the Parſonage, the Grant or Charge 

thereby was made certain. 


3 AE CEPTANCE is as it were a tacit Agreement to a preceding 
Ac, which might have been defeated, if ſuch Acceptance had 
not been agreed to. 1 | | 
A Biſhop, &c. A Rent upon a Leaſe of his Precedeſſor, 1 Sund. 241. 
makes it good : But if a Parſon, make a Leaſe for Years, void by 
his Death, Acceptance of Rent by the Succeſſor will not make it 

ood. IN. . 4 ' 


* Baron and Feme ſeized of Lands in the Feme's Right, join in a 1 lud. 375 
Leaſe referving Rent; the Baron dies, if the Feme accepts the Rent, 

the Leaſe is confirmed. If a Lord accepts of his Tenant the laſt 

Rent due, and gives him a Releaſe for it; all Rent in Arrear is pre- 


ſum'd to be ſatisfied. 8 * | 
Acceptance of Rent from an Aſſignee, knowing of the Aſſignment, 3 Rep. 24. 
bars Action of Debt againſt the Leffes; but Action of Covenant may Ind 2+": 
be afterwards brought for Payment of the Rent. And Acceptance of 235. 
Rent will bar one to enter for a Condition broken, where the Rent is 
due afterwards: Not if the Rent be due before, for one may receive 
that Rent, and yet re-enter. A Leſſor accepts a Surrender from the 
Leſſee, he is thereby concluded of his Action of Waſte, for Waſte be- 
fore the Surrender. 8 | 
Condition of a Leaſe for Years concludes, That then the Leaſe ſhall J Rep. 64.65. 
be void, &c. Here no Acceptance of the Rent due at any Time after 1. 348. 
the Breach of the Condition, makes the void Leaſe good ; but in Leaſe 
for Life with ſuch Condition, Acceptance of Rent due at a Day after- 
wards, will bar the Leſſor of his Entry ; as this voidable Leaſe may 
be affirm'd by Acceptance. $4 3 
If Tenant for Life makes a Leaſe for Years, no Acceptance will Dyer 46,233. 
make the Leaſe good, which is void at his Death. But if a Te- . 
nant in Tail make ſuch Leaſe, not warranted by the Statute, and 
dies; if the Iſſue accepts the Rent, it ſhall bind him: Arid Ac- 
ceptance of Rent by an Infant when he is of full Age, makes the ; Leon. c. 36. 
Leaſe good. . | 5 i 
A Leſſee for Term of twenty Years accepts of a Leaſe of the ſame 2 Roll. Ab. 
Land for ten Years, the Term of twenty Years is determined in Law, = 
by the Leſſee's Acceptance of the new Leaſe. 5 
If an Obligor or Feoffor pay a leſs Sum than limited in the Condi- Ind. 212. 


11 


* f | tion, before the Day, or at another Place, and the Obligee or Feoffee Leid. 51. 
wrcceive it; it is a good Satisfaction: Contra, at Day of Payment, or 


after du. 12 . | 
A Bill or Bond accepted, may not be pleaded in Satisfaction of Hob. 68. 
another Bond, Where the Condition of 2 Bond is to pay Money, Des. 


9 Rep. 79. 
cceptance 
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3 Slk. . If a Man is entitled to a 
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The Common Law Common-plar d. 
9 of another Thing is good; but tis otherwiſe if it be for 
Eee oi 7 nA ho Stgon 557 Mn 
Thing in Groſs, he is not obliged to accept 3 


* 


it by Parcels. | 


| Accopd. 
CCORD is an Agreement, where any Perſon is injured on a 
Contract, or Treſpafs, to make Recompence and Satisfaction: 
And this will be a Bar in Law, if the other Party after the Accord 
performed, bring an Action for the ſame Treſpaſs, G. 
4 Rep. 1. Where Damages only are to be recovered, Accord is a good Plea, 
9 Rep. 79,77: in perſonal Actions; but not in real Actions. In all Actions which 
ſuppoſe a Wrong Ji & Armis, where Cap. & Exigent lay at Common 
Law, Accord is a Plea. In Treſpaſs, Ejectment, Detinue, Or. 
6 Rep- 44. Accord is a good Plea; but the ſafeſt Way of pleading it, is by way 
9 Rep. 380. of Satisfaction. 1 . 
1 Mod, 6g. Accord executed is pleadable in Bar; but executory not. But up- 
Raym. 420. on mutual Promiſes, where there is equal Remedy by Action on both 
2 Mod. 44+ Sides, Accord be pleaded without Execution. In Accord one 
Promiſe is pleadable in Diſcharge of another, before Breach : Not 
„ on 
Hob. 178. Acceptance of the Ihing a upon in s, is what makes 
— them binding The Defend: — plead that the Plaintiff accepted 
60. *a Thing, in full Satisfaction, &c. And if it be on a Bond, it muſt 
be in Satisfaction of the Money mentioned in the Condition, and not 
of the Bond; which can't be diſcharged, without Writing under 
Hand and Seal. | | 


| Lutw. 359. Accord with Satisfaction, ij no plea tO a Covenant not broken 2 But 


—_ Abr. upon a Covenant broken, it is good in Diſcharge of the Damages, And 
; Accord made before Covenant broke, hath been held a good Bar of an 
Action; for it may be in Satisfaction of Damage to come. 


Lutw, d. The Covenant may not be diſcharged by Accord, but by Deed, 


being created by . 4A 


--. 


CCOUNT is a Writ or Action, lying againſt a Bailiff, or Re- 


ceiver, &c. to render Accounts who refule it. 


138. If an 8 be found in Arrear, the Auditors aſſigned may 


lng 172- commit him to Priſon, till he makes Agreement with the Party; but 
79. if he be charged with more Receipts than he ought, or be not allowed 
reaſonable Expences, he may ſue out of Chancery a Writ Ex parte 

talis, to take four Main- pernors for bringing his Body before the 

Barons of the Exchequer, and to warn the Lord to appear there, G&c. 

Not only Actions of Account may be brought againſt Bailiffs and 
Receivers, but alſo againſt Executors of Guardians, Bailiffs, Recei- 

4 & 5 Ann. vers, Oc, And the Auditors appointed by the Court, are to admi- 
niſter an Oath, and examine the Parties: And if Bailiff or Recei- 

1 Leon. 32. 2 make a Deputy, Account lies nevertheleſs againſt the Bailiff or 
eiver. | 

1 Dany. Abr. No Perfon ſhall be generally charged in Account, but as Bailiff, 
20% 31. Receiver; Or as Guardian in Sccage. A Bailiff cannot be charged 
PEN 2 as 


* 


4 * 
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as Receiver, nor a Receiver as Bailiff ; becauſe then he might be | 
charged twice: And Judgment in Account as à Receiver, is no* Lev. 125. 
Bar to Action of Account as Bailiff, Account will not lie of a a | 
Thing certain; if a Man delivers 20 J. to merchandize with, he 1 Danv. 215. 
ſhall not have Account of the Sum, but of the Profits that are un- 
certain. Se OR 2 ER | 

If Action of Account be brought againſt one as Bailiff, he ſhall « Ind. 272. 
be allowed his Coſts and Expences; Aliter, where one is ſued as Re- 1 Ind. 89. 
ceiver. It is no Plea in an Accomptant, that he was robbed ; but 
alledging, it was without his Default and. Negligence, may be a god 
Plea in Action of Account. If I pay Money to another Perſon, I. Lill. 35. 
may bring Action againſt him for ſo much received to my Uſe ; but 
he may Tiſcharge himſelf by ſaying it was for ſome Debt, or to be 
XZ paid over by my Order to ſome other, which he hath done, &. Mo- 

is deliver'd to another to be deliver'd over, Account lies, if it be  _ 

not delivered. If I deliver Money to one to deliver over to another i Dany. Abr. 
for my Uſe, and he gives it him, Account lies, And if a Man de- * 
liver Money to one to pay to me, if it be not paid, I ſhall have Ac- 
nf ³Rů d ͤͤ ¹ů ᷑ↄ᷑ↄ „ wig vienT 

A Man receives Money due to me upon an Obligation, or for 1 Lill. 33. 
Rents owing to me, I may have Action of Account againſt him as M 
my Receiver; or an Action of Debt, or upon the Caſe, as owing me 


ſo much Money. as he hath received. If Money be received by a « Ing. 295. 

Wife, Account lies againſt the Huſband; An Apprentice thall not be f. 72: 

charged with Action of Account; but againſt a Servant, whoma Man 

orders to receive Money, the Mafter fhalt have Account, if he were 

% . of Gy HegISt TD bog | 
The Statute of Limitatiotis, bars not a Merchant from bringing stet. 21 Jac. 

Action of Account for Merchandize at any Time 3 'though other 


n Se 2 SY Ws oo 5 i 
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Actions of Account are within the Statuttee. 
Action of Account, is Infimidl cumpiitaſſet; and the uſual [Pleas in 

Account are, Quod nunquam filit Receptor, Quod plene tomputavit, &c. 

A CQUIT TAL, fignifies to free or diſcharge; and in the moſt 

X general Acceptation, it is underſtood to be à Deliverance and ſet- 

* from the Suſpicion of Guilt . 

le that is diſcharged of 4 Felony, is ſaid to be Acquietatus de 2 Int. 355. 

Felonia; and if he be drawn in Queſtion again fot the ſame Offence, 

be may plead Auter 2 acquit.. When two are ind icted. the one as 

Principal, and the other as Acceſfaryy the Acquittal of the Erin- 

cipal is in Law the Acquittal of the Atceſſary. Acquittal in Fact, 

5 by . Cc. when a Man is found not guilty of the Offence "ne 
a Jury. 1 


” 

, 
- 
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If one is indicted as Principal in Murder, Robbery, &c. and ab- Standf 105. 

quitted, he cannot be indicted afterwards as Acceſſary before the Fact; 

but he may be indicted as Acceſſary aſter the Fact. And in Caſe ß 

Murder, where a Perſon is acquittèd, Appeal may be brought againſt 3 Ind. 271. 
| 1 OITAL guurid Jong! > Ii colt 


= * a Ms "i — 4 P * 5 — * 
PR. - - 2 1 2 24 Fo TL + * as 
122 2 F 
19 Sha 1 ny ts * - . — 4 
5, a * 
9 of 
W n 2 _— 


E him. | „ as Stund nm wy yo N 
An Offender may be acquitted by the King's Proclamation, | 46 Stndf. 168. 
= well- as by Pardon. Wheti'/a Perſon is acquitted on a malicious 
Froſecution, he may have à Copy of the Indictment, and Certifi:; 

; — G cate 
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cate-fxom the Judge, whereupon: he may bring Action for Damages. 

i In0,14% An Acquittance..1s a Diſcharge. in Writing of a Sum of Money, 
Deht os, Buty. 4 Servant may give Acquittance for the Uſe 70 by 

Maſter, where he uſually receives his Mal lers Rents, Oc. ard bind 

the Maſter, A Man is obliged to give an Acquittance, on Receipt o 
Money. But if a leſs Sum is paid in Satisfaction of a greater, it mut 

Co. l he ſo expreſſed in the Acquittance z or it ſhall not be good. 

r Inf. 53- An Acquittance is a Diſcharge and Bar in Law, to Actions, Ge. 
But being without Seal, is only an Evidence or Proof of Payment of 
Money, or ather Satisfaction, and not pleadable. * 


Actions. 


: 
. 
* 


Dany. Abr. CTION is the Form of a Suit for Recovery of a Man's Right, 
Hob, 1. given by Law. And Right and Wrong are the Mother of all 


Actions; no Action can be brought without having of a Right, and 
laying a Wrong. 4 5 1 75 N 
There are Actions perpetual, and temporal; perpetual, thoſe which 
cannot be determined by Time, and for the Proſecution whereof no 


*. 3. Time is limited temporary, Actions that are expreſsly limited. But 


21 Jac. 1. c. s. ſince the Statute of Limitations, all Actions ſeem to be temporary. A 
Writ of Right for Recovery of Lands, is to be brought in 60 Years: 
Writs of Formedon for Title to Lands in eſſe, to be ſued within 20 
Years after Title accrued : Actions of Debt, upon the Caſe (except 
for Words) of Account, (except for Merchandize) Detinue, Trover 
and Treſpaſs, to be commenced in fix Years; Actions of Aſſault and 


Battery in four Tears; and for Slander, within two Years after Cauſe | 


of Action, and not after. _ SLE 7 101 (1c 
Beſides the Diviſion of Actions, into Action Real, Perſonal, and 
Mix'd, Debt, Caſe, Slander, Treſpaſs, Detinue, and Waſte ; there 
Termsde are Actions upon the Statute, where an Action is given to a Man by 
7 Pp Statute that lay not before: An Action Popular, given upon the 
31 Eliz. e. 5, Breach of ſome Statute; Wherein every Man has a Right to ſue for 
6 Rep. 61. himſelf and the King, by Information or otherwife. Alſo Actions are 
Civil, as for Recovery of that which is a Man's Due; or Penal, ſugh 
as lie for ſome Penalty or. Puniſhment. And are Joint, or Several ; 
3 Leon. 77. Joint, where ſeveral Perſons are. concerned equally, and the one can - 
13 1 the Ms 22 BOTS 5! * OR of 19 
paſſes, G c. every Treſpaſs done by many is Several; but every A/ 
Carthew 416. ſumfit a Pit, Vier: a Perſon ſaffers Damage in his Fame, Perſon 
or e it is Foundation of an Action: And a, Plaintiff cannot 

kg L& declare ti 


Latitat before 


6 Rep. 3. A Scire facias, or any Writ to which the Defendant may Plead, ar 


x Salk. 5. Whereon the Plaintiff may recover, is an Action. And Actions may 
be brought againſt all Perſons, whether attainted of; Freaſon or Felo- 

2 Inft. 128. ny, bonuict Recuſants, outlawed and excommunicate, &. But a Man 
+ 19%" attainted; convict of Reculancy, an Outlaw, excommunicated Perſon, 
Alien, Enemy, &c. cannot ring an Action *till Pardon, Reverſal, 
Abſqlution, Go. But Executors being outlaw'd, may ſue in Right of 

the Teſtator, though not in their en Right. Feme Coverts ſue with 

2113 2 * ns; ; n 


aſter Cauſe of Aftion:; though tis ſaid he may fue out a 
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Action Real. 


' A CTION Real, is that Action whereby a Man claims Title to 
A Lands, Tenements, “c. in Fee, or for Life, And Actions Real 
are iether Poſſeſſory, of a Man's own Poſſeſſion and Seiſin; or Aun- 
ceſtral, of the Poſſeſſion or Seiſin of his Anceſto. | 
In Real Actions, where the Title is ſet forth in the Writ, ſeveral 5 Rep. 87. 
Lands by ſeveral Titles cannot be demanded in the ſame Writ : But in 
Perſonal Actions, ſeveral Wrongs and Cauſes of Action may be com- | 
prehended in the ſame Writ. If the Defendant be barr'd in a Rea] 5 Rep 33 
Action, he may have Action of a higher Nature, and try the fame 
again: In Perfonal Actions, a Bar is perpetual, and the Plaintiff can 
have no Remedy but by Writ of Error or Attaint. But the miſtaking 
an Action, is no Bar to bringing a new Action. 
Real, and Mix'd Actions, Waſte, Ejectment, &*c. and Treſpaſſes 
uare Clauſim fregit, muſt be laid in the ſame County where the 
- yarn & lie: Perſonal Actions, as Debt, Detinye, Aſſault, ec. may be 6R. 2. 
brought in any County. An Action tranſitory may be laid in any 1 Ind. 282. 
County, notwithſtanding the Statute 6 R. 2. ordains that Writs of 
Debt, Account, &. ſhall be laid in the Counties where the Contracts 
were made. Nie die ron Fat 2— 
And yet Actions have generally been brought in the County where 
the Cauſe of Action did ariſe. If it appears on the Record, that an 3 SK. Rep. 
Action is brought before the Cauſe ariſes, either in the Dechration or 
Verdict, by the Plaintiff's ſhewing, he ſhall never recover. 
Action, Perſonal, 
ACTION Pexſonal, is that which one Man may have againſt. 
A. another, by Reaſon of any Contract for Money or Goods, or of 
ay Offence committed. It is ſuch an Action whereby a Man claims 
a Debt, Goods and Chattels, or Damages for them; er, Damages for 
Wrong done to his Perſo n.. 
Some Actions are in the Reality, and Perſouality; a8 Action of Ind. 25.4, 
Waſte ſued againſt Tenant for Life, is in the Reality, the Place waſted ***: 
being w be recovered 3 and in the Perſonality, for that treble Da- 
mages are to be recovered for the wrongful Waſte dene. | 
If a, 'Tenant for Years commits. Waſte, and dies, Action of Waſte ! tot. 53. 
will not lie againſt his Executors, Oc. for the Waſte before. their o) Max. 5- 
Time. If a Keeper of a Priſon permit one in Execution; to eſcape, 
aud aſterwards dieth, no Action will lie againſt his Executbrs, And. 
if 2 Battery be done to a Man, and the Party that is the Aggteſſor, or 
7 on whom committed die, the Action is gone. n Qi 05; [4-048 
= Theſe Perſonal Actions, die with the Perſag-3 and: Releaſe ofs rep: 5: 
Actions Real or Perſonal, is a good Bar: Other Actions Perſonal-are 
& <omprehended. under, Debt, Caſe GW&” fl 4 1 


| | \ LF , 
| (114 1 2 f d 14. 4 Tt: 51 DLL 


14 


- _” * r * - 3 "OR 
r a e 
* — Þ Py 9 * 
= ©. av — 
- Wo I os hs £3 .Y q ; 
4 8 * - 4 


- * 
0 ; 
a * , +» * 
4 i a : k i - ” ® 1 9 
£1 ' FL ' : 6 4 
* 
8 * 
2 uh, & &> 
' g 1 bd ' # 
- * * 0 . — be 29929 - 
* 


8 The Common Law Common=pla&d. 


Action Mix d. 


CTION Mixd, is an Action that lies as well for the Thing de- 
A manded, as againſt the Perſon that hatli it; ſo that the Thing is 
| recovered, UG Dems for the Wrong ſuſtai by | 

TermadeLey. In Aflize of Novel Diſſeiſm, if the Diſſeiſor make a Feoffment to 
another, the; Diſſeiſee ſhall have this Writ againſt the Diſſeiſor and 
the Feoffee, and recover Seiſin of the Land, and Damages for the 
Ibid, B geanived cj i 57 

: And ſo it is in Action of Waſte, and Quare Impedit: But Detinue 
is no Action Mix'd, though the Thing demanded, and Damages for 
with-holding it be. recovered ; this being meerly Action Perſonal, 
brought only for Goods and Chattels.... _ | 
2 6 3 E. 6. Action Max'd ſeeks both the Thing whereof a Man js depriv'd, and 
c. 13. a Penalty for the unjuſt Detention; as in Adion for Tithes, upon the 

Statute 2 & 3 Ed. 6. | | 


Action of Debt. 


HIS Action lieth where a Man oweth to another a certain Sum 
. of Money upon an Obligation, or other Contract or Bargain, 
and refuſeth to pay the ſame at the Day agreed. % bn 
Anderf. Rep. If Money be — any Speciality, Action of Debt only lies. 
* Debt lies againſt the Heir of an Obligor, who has Lands by Deſcent, 
if the Executors have not ſufficient; and the Obligee may bring 
1 Inft. 292. Action againſt the Heir or Executor, although the Executor have Aſſets. 
+ Rep-94- On Bond or Bill for paying a Sum of Money at ſeveral Days, no 
- hs Action of Debt lies till all the Days are paſt: But if one binds him- 
F. N. B. 120. ſelf to pay 51. at one Day, and 5 J. at another, after the firſt Day, 
2 Danv, Abr. Action of Debt lies fer 57. And a Promiſe, &. Caſe may lie after 
* the firſt Default, and upon every Failure. For Debt to a Biſhop, Par- 
ſon, &c. after his Death, his Executors ſhall have the Action; but to 

Dean and Chapter, Mayor and Commonalty, &c. the Succeſſors. 
Sand. Rep. Action of Debt lies upon Parol Contract; and fo doth Action on 
3 Rep. 65. the Caſe,” For Debt referr'd to Arbitration, you may not bring Action 


of Debt, but upon the Caſe ; and a Perſon may have Debt on an Ar- 
2 Ed. 6.c. 13. bitrament. Debt lieth not for Rent upon a Leaſe for Life, by the 
2 Rep. 66, Common Law, but the Remedy is Aſſize, if the Plaintiff hath 


-  Seifin ; or by Diſtreſs. But for Rent on Leaſe for Years, Debt may 


2 Cro. 223. be brought; and ſo in the other "Caſe, by Stat. 8 Ann. When a 


Leaſe is ended, the Duty in Reſpect of Rent remains, and Debt lieth. 
3 Rep. 22. Action of Debt will ro Leſſee for Rent due after Aſſignment 
Cro. El. 555. of the Leaſe, becauſe Privity of Contract continueth; but after 
32 H. 8. c. 33. Death of the Leſſee, it is a real Contract, and runs with the Land. 
Ing. 162. The Executors, GC. of Tenants in Fee · Simple, Fee-Tail, or for 
Life of any Rent, ſhall have Action of Debt for all Arrearages 
due in Life of the Teſtator: And à Huſband®'may bring Debt 
2 Danv. 492. for Arrears of Rent due to the Wife before Marriage, after her 
Death, &c. : 
r Seund. 218, Debt lies againſt a Sheriff, for Money levied in Execution. A 
„ - - Ono | a Priſoner committed in Execution to eſcape, 


Action 


© 
= 
4% * 1 
ey 


. 
* ' 
o 
* 
4 
K - 
&* 7 
* 
* 
- a2 4 
* - 
* 
pv | 
* 
* 
E 
47 
1 
5 
4 5 
. 
* * 
4 
8 +) 
+2 » 
y 
1 h "4 
7 1 
is © 
-g* N 
2 
1 f 
8 | 
Z* 
tn 
- 
8 
* 


EE 8 
p 2 „i 8 — 
* e "ind 4 
* £ was 5% 
_ 
9 £ 5 > Sy p n 
a 2 7 => l og E. » = 


ihe Common Law Common=plac'd. 9 


Aten el Debt lieth againſt him; but if the Party be not in 
I. don, Action of the Caſe only lies for Damages. If a Man | 
andes with a Taylor for a certain Price to make him a Suit of Wood's Tad. 
Clothes, a general Action of Debt lieth for the Money: Tis other- 5 
wile if the Price is not agreed on, there lies Action of the Caſe 
ouly, or ſpecial Action of Debt on the Contract. When Money is Owen 86. 
leltver'd to a Perſon to be re-deliver'd, Debt lies; but where 30 Abe. 
Goods are thus deliver'd, Detinue, the Property not being alter'd, 
and the Things are known. | | 

Action of Debt lieth on a Recognizance, or Statute-Merchant, : Danv. 49), 
being in Nature of a Bond; but not on a Statute Staple. Debt 499. 
way be brought for Money recover'd upon a judgment; for Amerce- 
ment in a Court-Leet; Breach of a By-Law, &c. In Debt on * Lil. 40. 
Bill, the Defendant may plead Payment (before Action brought) 
in Bar; and on Bond, bring in Principal, Intereſt and Coſts, pend- 4 & 5 Ann. 
ing the Action, and be diſcharged. A Man owes another a Sum © 6. 
of Money, and hath his Note under Hand without Seal, AQion cen Aide 
of Debt on Mutuatus lies; but the Defendant may wage his Law. p. 6. 
On Action of the Caſe, upon Pronuſe of Payment, the Defendan 
can't wage his Law. 5 5 

And Debt may be made Action on Caſe; by proving the Mo- 114. 
ney lent, or Goods deliver'd, &c. the Promiſe of Payment is im- 
ply'd in Law. If Goods are deliver'd to a third Perſon for my 
Uſe, I may have Action of Debt, or Account for them. 


An Indebitatus generally is not good in Debt, but muſt ſhew 
for what indebted. 


Action upon the Caſe. 


ACTION on the Caſe, is a general Action for Redreſs of 
Wrongs and Injuries, done without Force. 2 
It lies for Deceits in Contracts, Bargains, and Sales, &c. where Danv. Abr. 
one Man ſells another Wine that is adulterated; Wares by falſe 3˙ *. 
Weights or Meaſure; Cattle or Goods that are not his own ; 
warrants a Horſe, &c. to be ſound, that is not ſo; Clothes to 
be of ſuch a Length, that are deficient z where a Horſe that is Dyer 3. 
hired, hath been abuſed; a Farrier pricks and lames a Horſe by | 
ſhocing; a Taylor ſpoils Clothes he undertakes to make; a Car- 2Cro. 196. 
penter that undertakes to mend a Houſe, does it ill, or neglects 7: 
it; againſt a Chirurgeon who neglects his Patient; where Goods 
in Pawn are demanded, and on offering the Money refus d; for Dyer 25. ; 
enticing away the Servant of another; perſonating others; cheat- * ft 198. 
ing at Gaming, GG. | 3 | 
Action of the Caſe lies againſt one that arreſts another witliout Comp. Atter. 
Cauſe; for malicious Proſecutions, and falſe Impriſonment, &. 12 27 
Allo for arreſting a Perſon for more than Due, on Purpoſe to hold 1 Salk. 15. 
him to Bail, Action of the Caſe lies, after the original Action is 2 4275 
determin'd : And where a Perſon who is Surety, is not ſav'd harmleſs. ya. 233. 
For ſtopping up, or turning a Watercourſe, or Way; ineloſing or 
furcharging a Common; breaking down a Man's Wall or Sluice; 
for ſtopping up of Windows; and for any private Nuſance to a Hutt. 27. 
Man's Water, Light, Air, &c. whereby a Perſon is damnify'd, this n. 29%: 
Action lies; and it lies a great 5 Ways for Promiſes on Con- 
tracts, 
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tracts. G . The Conſideration is the Ground of common Action 
1 Danv. 53- of the Caſe; where there is no Confideration for a Promiſe, why 


Moor 820. 4 Man ſhould make it, no Action lieth. 
Comp. Attor. 


Action on the Caſe on Afſrrmpſit lies, for not making a good 
Eſtate in Land; or not paying Money upon a Bargain and Sale, 
| according to Promiſe, or Agreement; nor delivering Goods, on a 
1 Roll. Abr. Promiſe to do it, upon Demand, ec.” But on Promiſe of Payment 
hs of Money due by Bond, Debt lieth, unleſs it be a collateral Pro- 

miſe; and for Breach of Promiſe made by Deeds, AQion of the 
Caſe doth riot lie, but Writ of Covenant. 
$ Rep. 32. If a Man be robb'd in the Houſe of an Innkeeper, he ſhall an- 
1 Dauv. Abr. ſwer it; and a common Carrier may be charged in Action on the 
Dyer 153. Caſe for Goods deliver'd him, whereof he is robb'd. The Perſon 
robb'd in an Inn, muſt be a Traveller and Gueſt ; if a Man leaving 
Moor 877. his Goods there, but not his Horſe, goes away for two or three 
Days, and they are ſtollen, no Action lies againſt the Innkeeper. 
8 Rep. 33- An Innkeeper is liable, tho* the Gueſt doth not acquaint him what 
1 Dany. 13. Money or Goods he hath : So is a Carrier, if he be not acquainted 
with Money put into a Box, &c. An Innkeeper refuſing to enter- 
rr. a Gueſt; a Smith refuſing to ſhoe a Horſe, ec. are action- 
able. | 

If a Mail is robb'd, and Bills loſt ; by Chief Juſtice Halt, Action 
lies againſt the Poſtmaſter as againſt a common Carrier; but 'twas 
otherwiſe adjudg'd by the other Juſtices, Breaches of Truſt are 
actionable; and ſo where a Sheriff or other Officer doth not do 
Juſtice in executing Writs, &c. 

A Man may proſecute for more than Due, where Account is de- 
pending, and the Defendant is to prove Payment : But where a Suit 
is without Ground, Action of Caſe may be brought for unjuſt Vexa- 


tion. 
Action of Detinue and Trover. 


5 Mod. 456. 
Plowd. 48. 


1 Cro. 173. 
Fitzherb. 35. 


883 ETINUE is an Action for Recovery of Goods and Chat- 
27 H. 8. tels, lent or deliver'd to another to keep; and may be for 

any Thing valuable, wherein one may have Property. | 
F. N. B. 133, If any Thing be deliver'd to be kept, whether by the Party that 


230. brings the Action, or his Father, Anceſtor, &c. this Action lies, if 


detain'd; but in other Caſes, Trover and Converſion. Detinue ought 


to be always of a Thing certain, and the Nature of it muſt con- 
tinue, and not be alterd: And the Thing muſt be once in the 
Poſſeſſion of the Defendant ; which is not to be alter'd by Act of 
Law, &c. And it may be brought for Bags of Money ſeal'd; or 
Charters concerning Freehold in C. B. but in no other Court. 
If I deliver any Thing to another to redeliver, and he loſes it; 
if a third Perſon finds the fame, and delivers it to one who has 
Right, he is not chargeable to me in Detinue, not being privy to 
2 Danv. Abt. my Delivery. But where Goods are deliver'd to a Man, and he 
511... delivers them over to another, Action of Detinue may be had a- 
gainſt the ſecond Perſon, though they are deliver'd to one that has 
Right; and if a Perſon to whom a Thing is deliver'd dieth, Deti- 
mue lies againſt his Executors, or any Perſon to whom it comes. 
Comp. Attor. rn, Detinue for Goods bought, you muſt ſhew the Time 
3 


9 H. 6. 58. 


35 when you bought them, what you paid, and the Time for Deli- 


very; 
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yery ; and if a Thing be deliver; d, to what Uſe you deliver'd it, 
— the Time appointed for Redelivery. 8 . 

In ſome Caſes, Wager of Law is allow'd in Action of Detinue; 1 In. 293. 
but in Detinue for detaining an Indenture of Leaſe, or for Deeds 
or Charters which concern the Inheritance, the Defendant ſhall not 
wage his Law. | 

Trover and Converſion lies where the Defendant hath found 
any of the Plaintiff's Goods; or come by the Goods by the De- 
livery of any other than the Plaintiff, and refuſeth to deliver 
them; and it is not uſually as Action of Detinue, that the Thing 
itſelf ſhall be recover'd, but Damages for the Converſion, or for 
both to the Value. Demand is neceſſary before Action brought; Danv: Abr. 
and the Property of the Plaintiff muſt be prov'd, before the Goods *3 24 
came to the Defendant's Hand. , 

Action of Trover or Detinue, at Plaintiff's Election, may be had 2 Lill. 619, 
for Goods detain'd, If another hath in his Poſſeſſion my Goods, 618. 
and he ſells or makes Uſe of them without my Conſent, it is a 
Converſion for which Trover lies; ſo if he doth not actually con- 
vert, but doth not deliver them on Demand. In Trover, the Plain- 1 Dine. Abr. 
tiff ſurmiſeth that he loſt ſuch Goods, and that the Defendant hath ** ** 
found them, and converted them to his own Uſe at ſuch a Place; 
but the loſing is not material, for if the Plaintiff deliver'd the Goods, 
or the Defendant take them, &c. Action lies, if there be a Con- 


| verſion. . 


The Denial of Goods to him, who hath Right, is a Converſion :sid. 264. 
Where the. Poſſeſſion is lawful, the Plaintiff muſt ſhew a Demand Mod.Caf.212. 
and a Refuſal, to make the Converſion ; but if it was tortious, the 3 I. 365. 
very taking is ſufficient, Action of Trover may be brought for 
Goods, altho'- they come to the Plaintiff before the Action brought: « Dany. 21. 
And after Demand and Refuſal, if the Defendant tender the Goods, 3 N*": Abr. 
that will go only in Mitigation of Damages, not to the Right of ©© 
Action. A Perſon who firſt delivers Goods, or he to whom they 1 Bull, 68. 
were to be deliver'd over, may bring Trover and Converſion. 

In this Action the Defendant may not wage his Law, wherefore 
it often takes Place of Detinue : But if a! finds his Goods loſt 
in the Hands of another, if he bought them in open Fair or Market, « Ind. 498. 
it alters the Property, and he cannot recover them. . 
If a Man receives Goods of me for my Uſe, I may take my Goods Init. Legal. 
again without Requeſt. rr: | _ A 


Action of Slander. 


; e bs is an Action brought for defaming à Perſon in his Re- 


putation ; and for Words ſpoken which affect a Man's Life, 


Office, Trade, Gr. or tend to the Loſs of Preferment in Marriage, 


Service, G. or to a Man's Dilinheritance, or which occaſion any 
particular Damage, this Action may be had. | | 
To call a Merchant Bankrupt, or ſay he will be a Bankrupt in 4 Rep. «5, 


of | ſuch a Time. To ſay of a Counſellor, that he is no Lawyer: Say n 57: 
1 of an Attorney, he is a Maintainer of Suits, and deals corruptly. 7 23 


Call an honeſt Perſon Thief, or perjur'd Man. A Juſtice of Peace, a a 
falſe Juſtice, ec. A Doctor of Ph pack Fool, Emperick, Mountebank, 
Ce. A Man Baſtard, that is Heir to an Eſtate. Say of a Man that 

| — 
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is courting a Woman, he hath the French Diſeaſe, Oc. all theſe are 
actionable. But calling a Man generally Rogue, &c. unleſs it be 

| ſaid in ſuch an Affair, &c. will bear no Action. 
+ Danv. 159. To fay of another, that he hath kill'd a Man, tho' he did not 
deſign any particular Perſon, Action lieth. And fo to ſay he is a 
1 Brownl. 15. Witch, and did bewitch ſuch a Perſon, &c. but not to call one 
| Witch, without more Words. If one calleth a Man Buggering 
1 Sid. 375- Rogue, Action lies. A Perſon ſays, I think ſuch a one commit- 
Dal. 144 ted ſuch a Felony; or I dream'd he ſtole a Horſe, &c. is actio- 
1 Danv, 111, nable. To ſay a Man hath forged. an Obligation, &c. and he will 
EO prove it: That a Perſon is a cheating Knave, in his Trade and 
| Profeſſion; or that he is a Runaway, and dares not ſhew his Face; 
Raym. 184. by. Reaſon whereof he is diſgrac'd and injur'd; for theſe Action 

beth, . 
1 Danv. Abr. To call one Traitor, Robber, Felon, &c. or charge him with 
19: 10, 139 theſe Crimes; and where Words are maliciouſly ſpoken of another, 
236. for which if true, he might be puniſh'd, Action lies; as to ſay 
of a Man he can prove him perjur'd; or if he might have his 
Will, he would do ſuch a Thing, which Thing is actionable. Ac- 
tion lies againſt Huſband and Wife, for ſcandalous Words ſpoken 
by the Wife. Calling a Maid Whore, or to ſay ſhe hath. a Ba- 
ſtard, whereby ſhe loſeth her Marriage, is actionable. And calling 
4 marry'd Woman Whore in London, is actionable by the Cuſtom 
of the City; but it will not holch in other Places at Common 
5 5 Law. ; Far. 

1_Danv. Abr. If one calls a Man Whoremaſter, or a Woman Whore, no Action 
: Salk. 696. will lie. But to ſay of any Woman, that a certain Perſon hath 
had the Uſe of her Body, and ſpecial Damage enſue, as Loſs of 
Marriage, &c, Or to ſay of a Man, that he lay with ſuch a Wo- 
man, by which he loſes his Marriage, are actionable, If one ſays 
1 Lev. 248. of a 88 that he hath a Baſtard, * he receives In- 
Salk ®93- jury, Action of Slander lies: But to call a Parſon Blockhead, is 

not punithable in the Spiritual Court, &c. 
2Brownl.166. To call a Biſhop Papiſt, Action lieth : So of a Member of Par- 
Pauv. 119. Hament, &. But calling any other Papiſt or Heretick, is not ac- 


tionable. To ſay a Miniſter preacheth Lies, Action may be brought; 


nct if the Words are, that he is a. Preacher of falſe Doctrine. If 
2 Roll. Rep. one ſay of an Innkeeper he harbours es, Oc. as his Houſe is 


Cie Eliz. common to all Gueſts, no Action lies. Though to ſay an Alchouſe- 
584.7 keeper keeps a Bawdy-Houſe, is actionable. 


If 4. ſays that B. ſaid, that C. did a ſcandalous Thing, in this 
Cro. Jac. 46. Caſe C. ſhall have an Action againſt 4, with Averment that B. ne- 
, ver faid ſo, whereby 4. is the Author of the Scandal. 

Cv. Eat. 26, Where ſcandalous Words are ſpoken, if the Defendant can make 
Proof of the Words, he may plead ſpecial Juſtification ; but if the 
Plea be not made Damages will be aggravated. 

n Though Words be ſpoken before a Man's Face, or behind his 

126, 292” Back, in any Language, by Way of Affirmation or Report, in Ear- 
neſt or Jeſt, when drunk or ſober, &. the Law does not regard 


it, | 
To ſlander the Title of another Perſon, is actionable. 
ts, 12 ret; Attion 
3 3 1a 
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Action of Treſpaſs and Aſſault. 


CTION of Treſpaſs is commenced where a Perſon makes an 
Entry on the Lands of another, and does Damage; or aſſaults 
and beats another, &c. It ſuppoſes a Wrong to be done with Force, 
againſt a Man's Property, or his Perſon. 1 £ | 
An Action of Treſpaſs, Yi & Armis, doth lie for him that hath « Inf. 57. 
the Poſſeſſion of Goods, or of a Houſe, or Lands, if he be diſturb'd — 5 
in his Poſſeſſion. Treſpaſs may be brought for breaking a Mans 
Cloſe; for chaſing Cattle, whereby they die, or are injur'd; for 
taking away Pales, and breaking of Fences, or tlie Doors, Windows, Sund. 2:5. 
c. of a Houſe; for driving a Cart and Horſes over a Man's 1 Bro. 338. 
Ground, where there is no Way for it; fiſhing in another Per- 
ſon's Pond, and for breaking the Pond, &«. for eating of Corn of Comp. Attor. 
another with Cattle; plucking up Garden-Roots and Herbs; dig- 144, 145: 
ging in any Man's Coal-Mines, and carrying away Coals ; tearing 
a Bond, Gc. 
Entry into a Houſe againſt a Man's Will, is Treſpaſs; but a Man : Lin. Abr. 
may lawfully come into the Houſe of another, to demand or pay 596- 
Money; and if Treſpaſs be brought, he may plead it ſpecially. 

In Treſpaſs for taking Goods, the Plaintiff muſt alledge Property : res. 20. 
in himſelf: And if Defendant makes the Place where the Treſpaſs 2 Sl. 453. 
was done material by his Plea, it muſt be ſhewn with great Cer- Dyer 256. 
tainty; but a — may be found guilty generally, in Action 5 
of Treſpaſs, tho the Place be wrong given in Evidence. A Plain- 1e; 8 
tiff may make new Aſſignment of the Place where, Gc. and then Cro.E1iz.492. 
the Defendant vary from his firſt Juſtification : Where Defendant 3161. Abr. 
juſtifies for a Treſpaſs, he muſt confeſs it. Treſpaiſes" continued, 2 Salk. 638. 
may be laid with a Continnando, if the Things lie in Continuance. 3 Salk. 360. 
One Action of Treſpaſs may be brought for ſeveral Treſpaſſes; . Li. 335. 
and alſo for a Treſpaſs committed in Lands lying in ſeveral Towns 
or Vills, if in one County: But in all Treſpaſſes there ought to be 1.46. 13. 

a voluntary Act, and Damage; if it be involuntary, the Defendant Style 170. 
may plead Tender of Amends, before Action brought, &c. and he * N 
ſhall never be excuſed in Treſpaſs, unleſs upon inevitable Neceſſity. ria 
Executors may bring Treſpaſs for Goods taken out of their Poſſeſ- 

fion, or in the Life of the Teſtator; and Adminiſtrators ſhall have 

it, for Goods of Inteſtates. 

In Caſes of Aſſault; for the Aſſault of the Wife, Children, or aa. g. 
Servant, the Huſband, Father and Maſter, may have Action of Treſ- E. 4. 
paſs: But there muſt be a Loſs of Service, &c. and Damage to 2 
the Maſter. If one in Anger lift up or ſtretch forth his Arm, and 5 Rep. 10. 
offer to ſtrike, or menace another with any Staff or Weapon, it is 
Treſpaſs and Aſſault in Law: And if one threaten to beat another 
Perſon, or lie in Wait to do it, if the other is hinder'd in his 
Buſineſs, and has Loſs thereby, Action lies. Thruſting, puſhing, 

_ Stones at one, or throwing Drink in his Face, &c. are an 

ault, 

He thit commands a Treſpaſs to be done, is a Principal. And « Lev. 124. 
Butery, Impriſonment, and taking of Goods againſt three; one of; n 3:4- 
them commits th2 Battery, another the Impriſonment, and the third 1 
takes the Goods all at one Time; all are guilty of the Whole. 5 

5 
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Mich. 24 If divers Actions of Treſpaſs are brought for one and the ſame 

Car, B. K. Cauſe, the Defendant may get them joined into one, if brought to 
vex him; but the Treſpaſſes muſt not be of ſeveral Natures. 

22 &23 Car. In Action of Treſpaſs, if the Jury give not 40s. Damages, the 

2. c. 9. Plaintiff ſhall have no more Coſts than Damages; unleſs the Title 
come in Queſtion, the Battery be well prov'd, or ſomething of the 
Plaintiff's be carry'd away, Oc. ny | 

8 * 5W.3. The Plaintiff, where the Treſpaſs is wilful and malicious, ſhall 

2 recover Damages and full Coſts, But where in Aſſault the Defen- 
dants are acquitted, they ſhall have Coſts; except the Judge certify 
Cauſe for making them Defendants. | | 

Where a Man is aſſaulted, and he hath no Witneſſes to prove 

it, he may bring an Information in the Crown- Office; and not 
have Action of Treſpaſs F 


Action of Matte. 


HIS Action lies where any Deſtruction is made in Houſes, 
Lands, Woods, G. by Tenant for Life or Years, to the Da- 
mage of the Heir, or him in Reverſion. The Action is brought 
©" _— Recovery of the Thing waſted, and Damages. 
6Ed.1.c.5. Action of Waſte is maintainable againſt Tenants by the Curteſy, 
in Dower, for Life or Years, and treble Damages are recoverable : 
13 £41 But it lieth not againſt Tenant in Tail after Poſlibility of Iſſue 
* extinct; or Tenants by Statute-Merchant, Staple or Elegit, though 
"yy Treſpaſs lies againſt them for voluntary Waſte. If Tenant by Cur- 
3 — 138. teſy, &c. aſſign his Eſtate to another, the Heir ſhall haue Action 
9 3:2 againſt him for Waſte done after * a_ but if the Heir grant 
over the Reverſion, the Privity of Eftate is gone. 

— Ah This Action may be brought by an Heir, for Waſte done in his 
Wood's Ing, Anceſtor's Time; and be maintain'd , by the Reverſioner, againſt 
30%, 543- a Tenant that aliens his Eſtate; alſo by one Tenant in common 
againſt another, &c. Though it Leſſee for Years doth Waſte, and 

dieth, Action of Waſte doth not lie againſt his Executors, or Ad- 
miniſtrators. And this Action muſt be profecuted by one who hath 

an Eſtate of Inheritance, in Fee-Siniple, or Fee-Tail, and not by 

Tenant for Life; though a Parſon may have it. | 

1 Infl. 52, 55. To ſuffer Houſes to be uncover'd, Or in Decay, though there be 
no Wood 2 the Premiſſes, is Waſte. To pull down a Houſe, 

Kelw.87, unleſs the ſame be ruinous, (and in Order to rebuild it of the 
ſame Dimenſions) is Waſte. So it is to permit a Houſe to be burnt 
by Negligence, Oc. if the Tenant do not repair it; but if a 
Houſe be deſtroy'd by Thunder, Lightning, Tempeſts, Floods, Ene- 
1 Salk. 363. mies, Cc. it is no Waſte in the Leſſee. Taking away Wainſcot, 
Doors, Windows, Benches, &c. fix'd to the Freehold, is Waſte ; ex- 
cept fixd by the Leſſee, who may take them down before the End 
of the Term, and it will be no Waſte, ſo as he do not impair the 

Freehold. . a 

r tag. 53,88. Felling Timber-Trees, viz. Oak, Aſh, Elm, &c. or lopping, or 
#N.K, topping, them to ſell, or afiy Intent, but for Repairs, is Waſte it 
59, 10 js the ſame if for building a new Houſe, or if young Trees are 
| cut where there is other Timber. Fo cut down Trees planted for 
fencing a Manor, or in Defence of a Houſe, &c. Cutting _ 
3 ruit- 
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Fruit-Trees, if they grow in an Orchard; or ſuffering young 

Germins to be deſtroy'd by Cone, are Waſte : Cutting down any 

Beech, where us'd as Timber in Building, is Waſte ; but Tenants 

may take neceſſary Ploughbote, Houſebote, Firebote, &c. and may cut pyer 37. 
Underwood. i : 

Ploughing Lands that Time out of Mind have not been plough'd; 
ploughing up Woodlands , not keeping Banks 1n Repair, whereby 
the Water 'overflows the Land, are Waſte; but it is not Waſte to 
let Arable Land lie unplough'd. Converting Arable into Wood ; « Inti. 53. 
Wood into Arable Land; Arable into Meadow, or Paſture into Arable, 28 * 
Ge. are Waſte. If ancient Meadow is plough'd up, it is Waſte; ſo 314 
where it is converted into an Orchard; not if it be made a Hop- 2 Lon 1 
Ground. Digging Mines of Metal, or Quarries of Stone, ec. with- 
out Power by expreſs Covenant, is Wafte ; tho if the Mine be open, 
digging in it; or of Gravel, Brick, Clay, Earth, &c. for Repairs, 
is no Waſte. 

The not ſcouring a Ditch, by Reaſon whereof Groundſils of a Oven 43. 
Houſe are rotten, hath been held Waſte. 

Deſtroying Deer in a Park, Doves in a Dove-houle, Fiſh in a p1,,q. 133. 
Pond, Cc. or doing any Thing which abridges the Leſſor's annual 3 Leon. 76, 
Profit, is Waſte; but if Land be held without Impeachment of 3**: 
Waſte, the Tenant cut down Timber, dig Mines, Oc. and is 
generally free from "all Reſtraint, 

Both voluntary and permiſſive Waſte are puniſhable by Law. 


ac etiam Bille. Vide Bail, 


Addition. 


AD DITION, ſignifieth a Title given to a Man beſides his 
1 Chriſtian and Sirname; ſhewing his Eſtate, Degree, Trade, 
Oc. As Additions of Eſtate, are Yeoman, Gentleman, Eſquire, c. 
Of Degree, Knight, Baron, Earl, Marqueſs, c. Of Trade, Carpen- 
ter, Plumber, Maſon, &:c. There are alfo Additions of Place of Re- 
, idence : And all for the Certainty of knowing Perſons, and that 
one Man may not be molefted for another. 

Sons of Noblemen have Additions of Nobility by the Curteſy; Inf. 596, 
but are ſu'd by their Chriſtian and Sirname, with Addition of 666. 
Eſquire; as ſuch- a- one Eſquire, commonly call'd Lord, Cc. Titles 
of Duke, Marqueſs, Earl, 925 are not properly Additions, but Names 
of Dignity; and Title of Knight or Baronet, is Part of the Party's 1 Lill. 34. 
4 Name, and *tis material to be rightly us d; but Titles of Eſquire, 
Gentleman, Oc. being Additions 2d Libitrm, and as People pleaſe 
to call them, and no Part of the Name, may be us d or not us'd, 
or vary d. | 
A Man that had no Name of Dignity, by the Common Law, 2 Init. 665, 
was nanrd by his Chriſtian and Sirname in Writs ; if he had in- 66. 

"of f#ericr Name of Dignity, it was added thereto: But a Duke, Gc. 

IF night be ſu'd by the Chriſtian Name only, and Name of Dignity, 

4 which ſtands for his Sirname. An Earl of Ireland, is not an Addition 

cf Honour here in England. 

nun Actions where Proceſs of Outlawry, &. lies, Additions are 1 H. 5. e. 3. 
9 be made of the Name cf the Defendant, his Eſtate, Calling, 27 Bliz. 
and Place cf Reſidence, &. 


= 


do Aachtion is neceſſary where Proceſs of Outlawry doth not lie. 1 Salk. 5. 


* 


Admea⸗ 


10 


Reg. Orig. 
156, 171. 


1 Iſt. 39. 
Terms de 
Ley. 23. 


Itid. 


Weſtm. 2. 
13 Ed. 1. 
c. 7, 8. 


Weſ em. 2. 
31 Ed. z. 
. Ca p. 11. 


1 Plowd. 281. 


1 Salk. 37. 


21 H. 8. 


22 Car. B. R. 


4 Rep. . Goods; and if there be no Huſband left on Death of a Wife, or 


Raym. 93. 
1 Vent. 217. ; [ , 
Sons or Daughters; if no Children alive, to Father or Mother; 


the Widow, and be reſtor'd to the Overplus; and in the latter, it 


Dicceſe to appoint Adminiſtratcrs, to gather up and diſpoſe of the 
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 Admeaſurement. . 2 


DMEASUREMENT is a Writ brought for Remedy 
againſt ſuch Perſons as uſurp more than their Share: And lieth 4 

in two Cafes, of Dower, and of Paſture. B © 
Admeaſurement of Dower, lies where a Man's Widow after his 
Death holds from the Heir more than ſhe hath a Right to: And 
Admeaſurement cf Paſture, is between thoſe that have Common of 
Paſture appendant to their Frecholds, &c. where one. ſurcharges the 
Common. In the firſt Caſe, the Heir ſhall have this Writ againſt 


ſhall be brought againſt all the Commoners, to be admeaſur'd, 

This Writ lies not for or againſt the Lord: If a [Tenant fur- 
charge, the Lord may diſtrain the Surpluſage Beaſts ;, and if the 
Lord over-charge, the Commoner muſt bring Aſſize of his Common. 
It lies not for cr againſt thoſe that have Common Appurtenant, or in 1 
Gros, 1 8 £1] 1 

By Statute, Writ of Admeaſurement of Dower may be breught by 1 
a Guardian, ec. Admeaſurement to be made if the Defendant do not 
appear. And in Admeaſurement of Paſture, on a ſecond Surcharge, 
after admeaſuring, the Plaintiff ſhall have his Writ and Damages, and 
the King the Value of the Beaſts, ec. 7 

The Sheriff is to enquire of the Value, Gc. by a Jury. 


r N » a 2 A 
4 2 * » 7 1 
5 r Wunre 
a * e. 


Adminiſtratoꝛs. 


DMINISTRAT OR is one that hath the Goods of a 
Man dying inteſtate, committed to his Charge by the Ordi- 
nary: Who is to make an Inventory of the Goods of the Deceas'd, 
in the Preſence cf two Creditors, the next of Kin, or two Neigh- 
bours, and deliver it on Oath-to the Ordinary. 
The Statute 31 E. 3. gives Authority to the Ordinary of every 


Gocds of the Deceas'd ; account for them, &c. Before, Gocds of 
Inteſtates, were at the Ordinary's Diſpcſition, who was bound to 
anſwer the Debts of the Deceas d, as far as the Goods would ex- 
tend. 797 

The Biſhop of the Dioceſe where a Perſon dies, is regularly to 
grant Adminiſtration : But if the Party dying hath Goods in ſeve- 
ral Dioceſes, that are Bona notabilia, Adminiſtration muſt be granted 
by the Archbiſhop in the Prerogative Court. And when one dieth 
without Child or Kindred, Adminiſtration may be granted by the 
King, by Letters Patent; but the Adminiſtrator ought to be ad- 
mitted by the, Ordinary. ' 9 

Widows, and next of Kin, to be appointed Adminiſtrators; and 
the Mother is to have Admmiſtration of Goods cf a Child before 
a Brother or Siſter, &c. Adminiſtration is to be granted to the 
Huſband of the Wife's Goods; and to the Wife of the Huſbard's 


Wife on Death of a Huſband, then to be granted to Children, 


3 and 


: 
„ 8 
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and if none ſuch, to Brother or Siſter; and then, to next of Kin, 
as Uncle, Aunt, Couſin, | 

The Grandmother is as near of Kin to a Perſon deceas'd, as 1 Selk. 38. 
an Aunt. Adminiſtration may be granted to the Father of a : Salk. 23. 
Son, or Son's Widow, at the Ordinary's Election: And where 
Perſons are in equal Degree of Kindred, it is at Diſcretion of the 
Ordinary to grant Adminiſtration to which he will. When there 
are two next of Kin, and one the Adminiſtrator dies inteſtate within 1 Show. 25. 
the Year, before Diſtribution, his next of Kin to have Admini- 
ſtration. 

A Creditor, or other Perſon, may be made Adminiſtrator, where 8 Rep. 136. 
Adminiſtration is neglected. Adminiſtration is granted to an Obli- 
or, this doth not extinguiſh the Debt; it ſhall be Aſſets in his 
__ Where there is a Reſiduary Legatee, Adminiſtration to the: Lev. 56. 
next of Kin is revocable, and grantable to the Legatee. But Ad- 
miniſtration duly granted, is not to be revok d without juſt Cauſe Lev. 155, 
though if granted where not grantable, of be repeal'd by Dele- 156, 395. 
gates. If after Adminiſtration granted, a Will is produc'd and prov'd, : Roll. Abr. 
the Adminiſtration ſhall be revok d; and all Acts done by the Ad- 97. 
miniſtration are void: In other Caſes, Acts done bona fide are good 6 Rep. 18. 
till Revocation. i 

The Power of an, Adminiſtrator, is almoſt equal to that of an NoyMax.106. 
Executor: But if there are many Adminiſtrators, they muſt all join; 
and one cannot ſell Goods, releaſe Debts, & without the other. An 
Adminiſtrator's Office is the ſame with an Executor's, in the Burial Wood's Ind. 
of the Deceas'd, Payment of Funeral-Charges, making Inventories of 33* 333- 
his Goods and Chattels, Payment of Debts, &. 755 

An Adminiſtrator, as well as Executor, may ſue for Goods before, Re 133. 
Poſſeſſion ; but an Adminiſtrator can do nothing *till Adminiſtration 
granted, One of half Blood is in equal Degree of Kindred, to have 
Letters of Adminiſtration, as one of the whole Blood: And Admi- 
niſtrators are to diſtribute perſonal Eſtate equally between whole ; ri. 4. 
Blood and half Blood. Againſt an Adminiſtrator, and for him, Ac- 2 Lev. 173. 
tion will lie, as againſt and for an Executor; and he ſhall be | Vent. . 
charged to the Value of Goods, and no further; unleſs he waſte the Dyer 210. 
Goods of the Inteſtate, or plead a falſe Plea, In Caſe one that is len 
not Adminiſtrator, take the Goods and adminiſter in his own Wrong, Terms de 
he ſhall be charged as Executor. If the Adminiſtrator die, his Exe- Ley. 24. 
cutors are not Adminiſtrators; but new Adminiſtration to be had, 
On granting Adminiſtration, Bonds with Sureties are taken for 22 & 23 Car. 
faithful Diſcharge of Truſt, rendering Accounts, &c. Eſtates of * © '* 
Perſons dying inteſtate, to be diſtributed, one Third to the Wife, | 
and the Reſidue equally amongſt the Children, and their Repreſen- 
tatives; ( but no Repreſentatives after Brother and Siſter's. Chil- 
dren; and Children advanc'd in Life-time excepted.) IF no Chil- 
dren; one Moiety of the perſonal Eſtate is to go to the Wife, and 
the Reſidue equally to the next of Kin: And if no Wife but 
Children, it ſhall be diſtributed among the Children; and if no 
Children nor Wife, to go to next of Kin in equal Degree. 

This not to extend to Eſtates of Feme Coverts, &c. And where e. 2 c 17 


RE Children die after their Father, without Wife or Child, the Mo- + 
EF ber and every Brother and Siſter, and their Repreſentatives, ſhall 


are equal Shares in their Eſtates. 
A a F There 
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5 Rep. 29. There is ah Adminiſtrator to an Infant durante Minori Atate, 

who cannot ſell any Goods, except of Neceſſity for paying Debts, 

— or Bona Peritura; his Office is for the Good of the Infant, and his 

Adminiſtration ceaſes at the Infant's Age of 17 Years. 

2 Roll. Abr. If an Executor of a Will proves it, and then dies inteſtate, 

905. Adminiſtration to be granted de Bonis non, &c. of the Goods nct 

adnüniſter d. Where an Executor refuſes to prove a Will, Admi- 

niſtration is to be granted chm Teftamnento 'amexo, to next of Kin, 

. And there is Adminiſtration durante Abſentia extra Regnum, 
pendente Lite, Gc. 

 Adiniralty. 


N ancient Time the Office of the Adrtiralty was call'd, Ouftodi 
Maritime Aiglie. Ting, of Edi. 1. and K. Jobn, Catiſes of 


Merchants, and Mariners, and Things happening upon the Sea, were 
try'd before the Lord Admiral: But in the Regen of Edit. 3. the 


3 Cap of W was ereded, 2 op re ee ee 
„. Ihe Admiralty hath Conuzahce of all Maritime Cauſes, or Caufes 
ariſing wholly üpon the Sea; and of the Death or Maihem of a 
Man, committed in any great Ship riding in large Rivers, beneath 
the Bridges next the Sea, By the Common Law, if a Man be kil- 
4 Taft. 141. Jed upon any Arm of the Sea, where the Land is ſeen on both 
Sides, the Coroner is to Enquire of it, and not the Admiral; for 
3 Rep..107. the County niay take Cognizance of it, and where a County may 
3 Inſt. 113. enquire, the Lord Admiral his no Juriſdiction. Between High and 
Low Water Mark, the Common Law and Admiral have Juriſdic- 
Ton by Turns; one upon the Water, the other on the Land. All 
Ports and Hayens, are infra, Corpius Comitatus, and the Admiral 
| hath not any Juriſdiction of Things done in them. 
13 Car, 2 The Lord Admiral's Power extends to arreſting Ships in great 
Streams, for the Service of the King and Commonwealth: He may 
| grant 5 to inferior Vice-Admirals, Cc And the Admirilty 
5 Rep 19. Rath uriſdiction of Contracts made fuper Mum Mare, where the 
"Silk. 23. Common Law can give no Remedy In Caſes of Freight, Mariners 
Wages, Breach of Charter-Parties, Ge. and of building, mending, 
ſaving, and victualling Ships, ſo as the Suit be againft the Ship, 
and not againſt the Parties only. ] | 
+, . It is held, that the Admiralty hath Cognizance of Contracts and 
Wood's Inſt, Debts „ and of Things in Navigable Rivers, concerning Damage 
”—_ to Perſons, Ships, Annoyarices, &c. alſo of other T hings done be- 
Jong Sea, relating to Trade and Navigation: But if 


d Sea, 1 he Contract 
abroad, be for Payment of Money here; or is upon the Sea, and 
not for a maritime Cauſe, it ſhall be try'd by a jury at the Com- 

2 Bulſt. 3:2. mon Law. And Contracts made beoynd the Seas, niay be try 'd in 
B. R. and a Fact laid to be done in any Place of England. 

I a Contract is made in England, and there be a Converſion be- 

4 Leon. 257. yond Sea; or a Bond made and deliver'd in France, &c, the Party 

may ſue in the Admiralty, or at Common Law. By the Cuſtom 

March 204- of the Admiralty, ; Goods may. be attach d in the Hands of a third 

2 8 in Canſa Maritima &- Civili; And the Admiralty may award 

20. Execution upon Land. Sentence given in 'a foreign Admiraley, 
Sid 4183. may be executed here. e N 
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All Admiralty-Proceſs, is in the Admiral's Name, who has under +7 H. 8. 


him a Judge of the Admiralty; and Proceedings in Civil Matters, 


are according to the Civil Law, the Sea being without the Com- 
mon Law: But for Criminal Matters, Trials to be by ſpecial Com- 


million to the Lord Admiral, &c. according to the Laws of Bug- 
= land. | 


By Statute, Authorities inveſted in the Lord. High Admiral, ſhall 2 V. K . 
be uſed and executed by Commiſſioners, Piracies, Robberies on | 


the Seas, Oc. in the Admiral's Juriſdiction, may be try'd by Sea 
or Land, by Commiſſion under the Great , or of the Admi- 
ralty; and the Commiſſioners to proceed according to the Courſe 11 2 3 


of the Admiralty, and tranſmit Copies of the Proceedings thither. 
All Matters done out of the Realm, concerning War, Deeds of Ind. 261. 
Arms, Gr. are to be try'd and determin'd before the Conſtable 


4 and Marſhal of England, according to the Civil Law; not by Jury 
of Twelve Men. uk &) 


Advowſons. 


© | A DVOW SON, Ggnifies a Right to preſent to a Church or Lit. 184 


Benefice. And Advbwſons are of two Sorts; in Groſs, viz, * nit 120. 
Sole or Principal, not belonging to any Manor; and Appendant, 
which belongs to a Manor as appurtenant to it. FEES 
' Patrons have an abſolute Property in Advowſons, and they are * It. 119, 


1 i of 2 temporal Nature, and Lay-Fee. If an Adrowſon deſcends to 


Coparceners, and the Church after the Death of their Anceſtor be- 
comes void, the eldeſt Siſter ſhall firſt preſent. And where Copar- 


9 ; | ceners, Jointenants, &c, ate ſeiſed of an Advowſon, and Partition is 21 E. 3. 
made to preſent by Turns, each ſhall be ſeiſed of his ſeparate 7 un. 


Eſtate. 6 ; ; 

There is an Advowſon of the Moiety of a Church, where there : Ind. 17. 
are two ſeveral Patrons, and Incumbents in the ſame Church; or 
when two muſt join in the Preſentation, and there's but one Par- Rep. 56. 
ſon. And a Recovery may be ſuffer d of an Advowſon; a Wife 10 Rep. 55- 
endow'd of it; Huſband be Tenant by the Curteſy; it may be 


| eh by Deed or Will; and is Aſſets in the Hands of Heirs or 


ecutors, &c. | 
Preſentation to a Church may be made by an Infant ; and if . tact. 135» 


n eme Covert hath Title to preſent, che Preſentation muſt be by 


Huſband and Wife. A Patron not preſenting to an Advowſon in 


3 W fix Months, the Biſhop to preſent ; and if 'the Biſhop do not pre- 


ſent within fix Months after, the Archbiſhop to preſent ; and if 
the Archbiſhop don't preſent in a further fix Months, the King to 
preſent by Lapſe. | 

The King hath a Right to preſent to all Benefices of Advowſon 4 Ind. 366. 
of Biſhops, on Vacancy of Sees: Upon Promotion of Biſhops, he F. N. B. 33. 
hath Right to preſent to all Benefices the Perſon was poſfeſsd of = 


before. And the Lord Chancellor, in the King's Right, preſetits to 


rag belonging to the Crown, under 20 J. per An. in the King's 


It any Perſon for Money, Gift, & c. preſent any Perſon ts a Be- 31 El. e. 6. 
nefice, the Preſentation to be void, and the Crown ſhall preſent; 
and the Perſons that give or take ſuch Money, are liable to For- 
feitures, 
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© feitures, &e. and! tho perſon accepting che Benefice, diſabled to 
AM.. 26. Perſons ſeiſed of Advowſons being Papiſts, or ſeiſed in Truſt for 
Papiſts, are diſabled to make Preſentations to ſuch Advowſons; and 


the Chancellors of the Univerſities ſhall preſent, © 
7 Ann. e 3. Uſurpation upon any Avoidance of an Advowſon, ſhall not diſ- 
_* place the Eſtate of the Patron, and turn it to a Right; but he 
may preſent on next Avoidance, = 


* Affida vits. 


A FID AVII, is an Oath in Writing; and to make Affidavit 

| of a Ahn, is to teſtify it upon Oath. | 

 Lill. 45,46. Either Plaintiff or Defendant may make Affidavit in a Cauſe in 
B. R. but it will not be admitted in Evidence at the Trial; only 


upon Motions: And Affidavits are uſually for certifying the Ser- 


vice of Proceſs, &. Affidavit before a Maſter in Chancery, is of 
no Force in B. R. being not before a Judge, &c. where the Cauſe 
is depending. Affidavits are to ſet out the Matter of Fact only, 
and not the Merits of the Cauſe : And where an Affidavit hath 
been read in Court, it ought to be fil'd; that the other Party 
may fee it, and take a Copy of it. | , 
Upas a Rule to ſhew Cauſe, &c. Affidavits that contain new Mat- 
ter, ſhall not be read; but 'when tending to confirm what hath 
been alledg'd and ſworn before the Rule was made, they may be 
read 1n Court. 11 1 
The Chief Juſtices and other Juſtices and Judges of the ſeve- 
ral Courts at Weſtminſter, may empower Perſons by Commiſſion to 
take Affidavits in the Counties of England, concerning Proceedings 
in their ſeveral Courts: And Judges of Aſſize in their Circuits, to 
take ſuch Affidavits, &c. © | * rr 
4%; Ann. Affidavit to be made of Truth of Dilatory Pleas, Cc. 


Inſt. 158. FFRAY, 1s a Fighting of two or more, to the Terror of 
FP. C. 135. the King's Subjects. There muſt be a Stroke given, or of- 
fer'd,, or Weapon drawn; and menacing is no Affray. 
Lamb. lib. 2 It differs from Aſſault, being a Wrong to the Publick; and it 
Bt. jun. is inquirable in the Court-Leet, and by Juſtices of Peace in their 
35 3 Seſſions. A Juſtice may commit Perſons making an Affray, till 
they find Sureties of che Peace; and a Conſtable is to require 
Affrayers to depart, and if they reſiſt, he may call others to his 
Aſſiſtance, to apprehend and convey them before a Juſtice, &c. 
H. p. c. 135. Any Perſons may lawfully part Affrayers, and deliver them to 
Dalt 36. a Conſtable; and have Action againſt them, if they receive any 
Harm. Refuſing to aſſiſt a Conſtable, &. in parting Affrayers is 

liable to Puniſhment, | 
Affrayers are punifhable by Fine and Impriſonment. 


3 Age. 


Paſch. 1655. 


2 Salk. 46 Is 


1! 


29 Car. 2. c. 5. 
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Age. 


G E, in the Law is us'd for thoſe ſpecial Times which enable 

Perſons to do certain Acts. | 
A Man at Twelve Years of Age, ought to take the Oath of 
Allegiance, At Fourteen, which is his Age of Diſcretion, he may i Ind. 18. 
conſent to Marriage, chuſe his Guardian, be a Witneſs, Gr. and 3 Hiwk 434 
at Twenty One, he may alien his Lands, Goods and Chattels. A 
Woman at Nine Years of Age, is dowable; at Twelve, ſhe may 
conſent to Matrimony ; at Fourteen, chuſe a Guardian; and at 
Twenty One, ſhe may alienate her Lands, G. 

One under Age may be Executor of a Will; and at Fourteen 1 Ing. 171. 
Years of Age, a Perſon may diſpoſe of Goods and Perſonal Eſtate 
by Will, tho' not of Lands till Twenty One. 


Agreements, 
GREEMENT, is the joining together of two or more Terms de 
Minds in any Thing done, or to be done. Ley. 32. 


2 Mod. 80. 
And Agreements are executed already, or executory to be per- | Plovd. 3 


form'd in futuro; and e by the Intention of Parties, or 290. 
as near it as may be. They ought to be full and compleat, ſo 29 Car. 2. 
as to be executed with a Recompence, or give an Action or other 
Remedy for Recompence. Agreements are to be put in Writing, 

Ge. by the Statute of Frauds and Perjuries. 

Any Thing under Hand and Seal, which imports an Agreement, i Lev. 155. 
will amount to a Covenant: And a Proviſo by Way of Agree- 
ment, amounts to Covenant; and Action well lies upon it. 

Infants at their Age of Twenty One, may agree or diſagree to 1 Ind. 2. 
their own Acts. Perſons marrying under 2 the Man, and — 38.4 
Twelve the Woman, may either agree or diſagree to their Mar- 
riage. A Feme Covert may diſagree to an Eſtate made by her 
Huſband of her Lands, at his Death. 

A forced Agreement, is no Agreement; and the Party is not i Liu. Abr. 
compellable to perform it. If an Agreement be made only by 48. | 
Parol, it may be diſcharged before broken, without Satisfaction; B. "one: 
but not after broke, when Damage is done. 

Agreements how far binding, as to accepting of Rent, &. 


Vide Acceptance. 
Aid Pater. 


HIS is a Word uſed in Pleading, for a Petition to call in 
Help from another that hath an Intereſt in the Thing in 
Controverſy. It gives Strength to the Party praying it, and to 
the other alſo, by avoiding a Prejudice growing towards him. 
Tenant for Life, by the Curteſy, for Years, Oc. being impleaded, F. N. B. 30 
may pray in Aid of him in Reverſion; viz. defire of the Court | 
that he may be call'd by Writ to alledge what he thinks proper 


SF for the Maintenance of the Right of the Perſon calling him, and\ 


of his own, Not only Leſſee for Years, but Tenant at Will, ſhall puny, 292, 
G 


have 293- 
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| Roll. Abr. have Aid: But Tenant in Tail, ſhall not have Aid of him in Re- 


187, mainder in Fee, he himſelf having Inheritance. A Keverſioner 
3 may come in by Aid Prayer, or come in voluntary, and pray to be 
receiv'd. 


1 Danv. 286. Aid ſhall be granted a Defendant, in Writ of Treſpaſs: Alſo 
in Ejectione firme tor the Defendant, when the Title of the Land 
is in Queſtion. But in perſonal Actions, Aid doth not lie of a 
common Perſon *till after Iſſue join'd upon the Right of the 
Matter. In Real Actions, it lies before Iſſue join'd, the Title ap- 
Hard. 179. 
pearing by the Plea, | 

1 * 1. The King's Tenants, Bailiffs, Collectors, and Accomptants; alſo a 
4 E. 3. City or Borough, Oc. holding any Thing of the King, may pray 
in Aid of the King. 25 i 

Parſons, Vicars, Gr. may pray in Aid of Patrons; one Copar- 
cener, have Aid of another, to recover pro Rata; Servants, &. 
doing any Thing in Right of their Maſters, have Aid of ſuch 


Maſters. Oe 
Aliens. 


N Alien is one born out of the Allegiance of the King, in a 
ſtrange Country. 2 
Lit. 198. A Man born out of the Land, ſo as within the Limits of the 
7 Rep. 5. King's Obedience beyond Sea; or of Engliſh Parents out of the 
King's Obedience, if at the Time of Birth, they were of ſuch 
Obedience, is no Alien, but Subject: And one born out of the 
King's Allegiance, coming and reſiding in England, his Children 
born here are not Aliens, but Denizens. 
7 Rep. 18 The Children of Embaſſadors in a foreign Country, are natural 
born Subjects, and not Aliens. If an Engliſh Merchant living be- 
Cro. Car. 605. yond Sea, marries a Woman there, and hath a Child by her; 
_ 8 this Child is born a Demzen, tho' the Wife be an Alien. Thoſe 
224 who are born in the Engliſh Plantations are Subjects. 
Terms de Aliens are to be ſworn to be true to the King, and obedient 
Ley.39 to his Laws; not to take Apprentices born out of the King's Al- 


1 Bald. 34. legiance; and their Goods and Wares to be examin'd, and mark'd, 


Oc. They may gain Goods and Perſonal Eſtate by Trade, Gc. 
and maintain Actions for the ſame; alſo of Aſſault and Battery, 
and for Support of Credit; but are incapable of Lands of Inhe- 
ritance, or of Houſes, only of Habitation as Merchants: But this 
1 Ind 129. is underſtood of Alien Friends; Alien Enemies cannot maintain any 
Vent. 47. Action, or get any Thing lawfully within this Realm. 
1 Inſt. 2. If an Alien purchaſe Lands; the King on Office found ſhall have 
4 Leon. 32. it: A Deviſe of Land to an Alien is void. And if a Man be 
Danv. 322, bound to an Alien Enemy, the Bond is void to him; but the 
322, 00 * 
King ſhall have it. 

An Alien may not be Heir, tho* born in Wedlock, having no 
7R- 2. c.12-Right of Birth. Aliens are reſtrain'd to. purchaſe Benefices of this 
, 1In-3 Realm, as well as Lands; they may not occupy them, without 
7 the King's Licence, on Pain of Præmmmire. An Alien Wife ſhall 

Rep” not have Dower. But an Alien Friend may be Adminiſtrator. A- 

3 Inft.27. liens may not be return'd on Juries, nor be ſworn for Trial of 
Iſſues: Where an Alien is Party in a Cauſe, Inqueſt of Jurors to 

be half Denizens and half Aliens, called De Medierate Linguæ: But 

this is not allow'd in High Treaſon, Aliens 


1 Inſt. 341. 
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Aliens born out of the Realm, are incapable to be Members of 
Parliament, enjoy Offices, Gc. And no Alien can have any Vote Hob. 250,251. 
in Choice of Knights of Shires, or Burgeſſes to Parliament: Tho? 12 w. z. c. 2. 
he ſhall have Benefit of a Pardon of Offences, if here ſubject to 
the Laws at Time of the Pardon. 


Altenation. 


'A LIENATION, is a transferring the Property of any 
Thing to another. | | 3 
To alien Lands in Fee-Simple, is to ſell the Fee-Simple; fo of i Int. 118. 
any other Eſtate: And all Perſons having Right to Lands, may : Inf. 206. 
generally alien them to others; and Conditions in Feoffments, Gc. 8 8 
that the Feoffee ſhall not alien to any Perſon, are void; unleſs in 


Caſe of Tenants in Tail, for Life, &c. Conditions not to take the 1 Ind. 118. 


Profits, the ſame. But if Tenant for Life, &c. alien his Lands in 
Fee, or for greater Eſtate than he hath or can lawfully make, it 
is a Forfeiture of his Eſtate. a 
A Man may grant an Eſtate in Fee, on Condition that the Lit. 361. 
Grantee ſhall not alien to a certain Perſon, &c. and it will be good: 


And when the Donor has the Reverſion, he may reſtrain Alienation wood's Int. 


of the Eſtate by Condition. 141, 
Fines for Alienations, are taken away; except Fines due by pars 12 Car. 2. 
ticular Cuſtoms of Manors. Danv. 327: 

| Licence to be had for Alienation in Mortmain, or Lands be ſub- E. 1. 
ject to Forfeiture. 78 8 W. 3. 


Alimony. 


HIS is that Maintenance and Allowance which a marry'd 

Woman ſues for, and is entitled to, on Separation from her 
Huſband; not for Elopement, or Adultery. 
If a Woman is divorced a Menſa G. There, ſhe may ſue for A- 1 Inſt. 233. 
limony out of the Huſband's Eſtate, either in Chancery or the Spi- 
ritual Court, and it will be allow'd : But the Spiritual Court, is 12 Rep. 30. 
the proper Court; the not allowing a Wife Maintenance, being 
— Offence within the Statute 1 Eliz. but a Breach of the Huſband's 

ow. 


| Goods given in Marriage, the Woman to have them again, not be- Dyer 13. 


ing ſpent. 


ra E 


Alimony was heretofore call'd Rationabile Eſtoverium. Rot. 7 H. 3. 


Amendment. 


= AMENDMENT is the Correction of an Error committed 
n Writs and Proceſs of Courts, and other Law Proceedings. 
q * many Caſes Faults of Clerks, ſhall be amended : But original g Rep. 157. 
eins are not amendable at Common Law; though judicial Writs 
> — been often amended. A Declaration grounded on original ; Lill. 67. 
| pad may not be amended, if the Writ be erroneous; but if on 
* .Atitat or Bill of Middleſex, it may be amended. The Return | 
FI. _ Corpus may be amended in Matter of Form, the ſame Tun. 1651, 
erm the ""_ is made. And Miſtakes in Returns of Writs, ; rep. 45. 
Fines 
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Fines and Recoveries, made by mutual Aſſent of Parties, are amen- 
dable. 
Palm. 238. The Miſpriſion of a Clerk in Matter of Fact, is amendable; 
8 Rep. 88. tho not in Matter of Law. If there be any Miſtake in the legal 
159- Form of the Writ, it may not be amended; Negligence is amen- 
16 Eliz. dable, not Ignorance in legal Courſe of Writs : Falſe Latin, &c. in 
orizinal Writs, may be amended, 
1 Lil. 58. A Plaintiff after general Iſſue pleaded, before Entry of it, may 
B. R. amend his Declaration in Matter of Form, without Coſts; but if 
he amend in Subſtance, he muſt pay Coſts, G. So if he amend 
after ſpecial Plea, notwithſtanding he would give Imparlance. De- 
2 Mod. 144 claration upon Penal Statute Qu tam, &c. not amendable after Iſſue 
joined, | 
: The Plaintiff can amend his Bill on the File, at any Time be- 
fore Plea pleaded; and not afterwards, without Motion of Court. 
« Lill.$8,66. A Plea on Paper, may be amended on Notice, and Payment of 
Coſts ; but if entered on Parchment, *tis a Plea of Record, and not 
Lill. Abr. 51. amendable. An Iſſue entered upon Record, may be amended, with 
Leave of the Court, but not in a material Thing. After Demur— 
rer, and after Iſſue joined, a Plea can't be amended. 
After the Parties have joined in Demurrer, the Demurrer may 


style 48. 3 

ny” amended, if only in Paper. Upon Demurrer join'd in any Court, 
the Judges to give Judgment without regarding Imperfections in any 

4&5 Ann. Writ, Gc. unleſs the fame be ſet down as Cauſe of Demurrer. - 


A Record may be amended in a ſmall Matter, after Iſſue join'd, 
1 Danv, 338 fo as the Plea be not alter d. And if the Record of Mi prius does 
not agree with the original Record, it may be amended after Ver- 
Mich. 8 w. dict, if the Amendment do not change the Iſſue. But you ſhall 
never amend a Record after Verdict, to attaint the Jury; or take 
away the Authority of the Judge, in trying the Cauſe. | 
In Civil Cauſes, a general or ſpecial Verdict is amendable by 
the Notes of the Clerk of Aſſize; not in criminal Actions. And 
3 Salk. 29. Amendments are generally in Affirmance of Judgments ; but ſeldom 
or never to deſtroy them. - beth 
8 Rep. 156 At Common Law, the Judges may amend their Judgments, as 
14E.3- well as any Part of the Record, in the ſame Term; and of ano- 
ther Term, by Statute. Judgments not well enter'd, will be or- 
dered to be ſo, on Payment of Coſts, if Writ of Error be brought. 
By a late Statute, all Writs of Error, wherein there ſhall be 
any Variance from the original Record, or other Defect, may be 
amended by the Court where returnable. 


1 Salk. 4% 


5 Geo. 1. c. 13. 
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Indictments of Treaſon, Felony, &+c are excepted out of Ads | 


for Amendment of Writs, Gr. 


Amerciament. 


MERCIAMENT is a pecuniary Puniſhment of an Of- 
fender: And it is properly a Penalty aſſeſſed by a Man's 
Peers or Equals, for the Offence done. 
8 Tenants not doing Suit of Court; making Incroachments; not 
Ley. 40. amending what is ordered, &c. are to be amerced. Sheriffs ſhall 
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be amerced for Faults of their Officers: And "Clerks of the Peace Hit. »r, 22. 


4 are amerceable in B. R. for groſs Faults in Indictments, &*c. Car. 


There can be no Amercement aſſeſſed at a Court-Leet, without Cro. El. 241. 
Preſentment of the Jury: In Courts-Baron, Amercements are to * Roll. Rep. 3. 
be affeered by the Homagers or Afferers. For Amercement in a aer. 88. 
Court-Baron, Diſtreſs may not be taken without Preſcription : Con- 1 Sud 145 
tra in a Court-Leet. When Amercement is agreed on, the Lord 


E may have Debt or diſtrain for it, and impound the Diſtreſs, &c. 
but cannot impriſon the Party. A Court-Leet can amerce for 


publick Nuſances; but not for particular Treſpaſs. ” 
By Magna Charta, a Freeman ſhall not be amerced for a ſmall Magn. Chart. 
Fault, but in all Caſes proportionable to the Offence, and that by © + 
is Peers, | | 
, There is Amercement in Plea Real, Perſonal, &c, when the Te- 1 Inf. 116. 
nant or Defendant delays to. render tlie Thing demanded by the 
King's Writ, the firſt Day. In Perfonal Actions, if the Plaintiff be 1 Netf. Abr. 
Nonſuit, barr'd, or his Writ abate, Cc. he ſhall be amerced. a 
The Difference between Fines and Amercements, is in that Fines 8s Rep. 39. 
are impos'd by the Court; but Amercements by the Country. And 
there are Fines for Contempts, and Offences againſt the Govern- » Inf. 126. 


ment, a 
Annuity, 


NNUITY is an Yearly Payment of a certain Sum of 
A Money to another for Term of Years, Life, or in Fee: And 


7 is uſed for a Writ that lies againſt a Man to recover the ſame. 


For Recovery of an Annuity, generally no Action lies, but Writ Dyer 245: 
of Annuity, againſt the Grantor, his Heirs, &c. Annuity is never 7. NB 452 
taken for Aſſets, being no Freehold in Law; nor ſhall it be put 


1 in Execution on Statute Merchant, Staple, or Elegit. But a Gran- 
tee of an Annuity iſſuing out of Lands, ' hath Election to bring 


Writ of Annuity, and make it Perſonal; or an Aſſize, Diſtrain, 1 Inf. 144, 
C. and make it Real. And tho' the Grantee diſtrain, he may “ 
afrer bring Writ -of Annuity, and diſcharge the Land; if he do - 
not avow the Taking, which is in Nature of an Action. But if 


X Grantee of a Rent bring an. Aflize, he ſhall never after have : Danv. Abr. 


Writ of Annuity : So if he purchaſe Part of the Land, out of you 
which the Annuity is iſſuing. | 1 Inſt. 149. 


If an Annuity or Rent-Charge be granted to one and his Heirs, 1 Inf. 144. 


he ſhall not have Writ of Annuity againſt the Heir of the Gran- ' 7 Rſs 

tor, altho' he have Ailets, except the Grant be for the Grantor Finch 161. 

and his Heirs. And the Heir by Grant of Annuity by his Anceſ- © ' | 
tor, ſhall not be bound tho! named, unleſs he have Aſſets. If a 

Man grants Rent out of Lands, c. and he hath none; this is Danv. Abr. 

W void as to a Rent, but it may be a good uity. A certain #55 453. 


Sum 1s granted to be paid a Perſon every Year, that he ſhall live 


in {uch a Pariſh; Annuity lies: And 'tis the ſame, if it be pay- 
3J able at the End of fo many Years, tho' it be not annual. | 


Where no Lands are tied for Payment of an Annuity, no Di- Dyer 6;. 
ſtreſs can be taken for it. If an Annuity be granted pro Decimis, * lull. a. 


6 e. and the Grantor is unjuſtly diſturb'& of his Tythes, the An- 
| nuity ceaſeth; and fo in any other Caſe, where the Cauſe of a 


Grant determines. 


H If 
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1 Inf, 285, If Writ of Annuity be brought, and the Annuity determines, 
hanging the Writ, the Writ faileth ; no ſuch Action can be for 
Arrearages only, but for the Annuity and Arrearages, A Releaſe 
of Actions Real or Perſonal, is a good Bar in Writ of Annuity, 

Dr. c Stud. The Freehold is not charged with an Annuity. Every Rent js 

c. 3. iſſuing out of Land; but Annuity properly chargeth the Perſon 
only: For Rent there may be the ſame Remedy as for Lands; 
but not Annuity. 

H. 6. If the King grant any Annuity, it muſt be ſaid at whoſe Hands 
Net. Br. 340) it ſhall be receiv'd, as the King's Bailiff, &c. for the King may not 
2 be ſued for it. | 

Annuity granted by a Biſhop, with Confirmation of Dean and 
Chapter, binds his Succeſſor. | 


i Appeals. 


"A PPEAL is uſed for removing a Cauſe from an inferior 
Judge to a ſuperior : But more frequently for the Accuſation 
of a Murderer, or a Felon. For Murder it is brought by a Party 


intereſted in the Perſon kill'd; and is always at the Suit of the 


Subject, being the Party's private Action, who proſecutes alſo for 
the Crown in Reſpe& of the Felony. 


2 183, Appeals are preſented and proſecuted either by Writ, out of Chan- 
H. P. C. 159. cery; or by Bill, being an Accuſation in Writing: And may be 


Wood's Inft. brought before the Juſtices, in the King's Bench; before Juſtices 


_ of Gaol-Delivery, &c. or the Sheriff and Coroner, in the County- 

Court; but they have only Power to take and enter the Appeal, 
which muſt be removed into B. R. 

7 Ind. 237, Appeal is brought by the Heir Male for the Death of his An- 


Lic 116. Ceſtor; by a Wife for the Death of her Huſband, e*c. and is to 


be brought in a Year and Day after the Death of the Perſon mur- 
2 Tnſt, 318. der'd. It is to be commenced in the County where the Part 
122 © g. wounded ſhall die; as well againſt Principal as Acceſſary, thoug 
2 K 3 E. 6. the Acceſſary is guilty in another County. And the Count muſt 
2 Inſt. 665. ſet forth the Fact, Year, Day, Hour, Place where done, and with 
what Weapon, &c. and that the Party died in a Year and Day. 
Where Appeal hes againſt an Heir, the next Heir Male ſhall have 
H. P. C. 182. it: And an Infant may proſecute an Appeal. In Appeal, no Eſ- 
13 Ed. 1. ſoign is allowed the Appellant; the Court can grant no Impar- 


x Sid. 325- lance; though it may be adjourn d: The Defendant cannot juſtify 


3 Salk. 37- Se defendendo, but muſt plead Not Guilty, and the Jury are to 


x Nelf. Abr. find the Special Matter. And Appeal is the niceſt Suit in the 

— Law; if the Proceſs bear Date a Day after Return, it will 
a Diſcontinuance, which is not helped by any Statute. 15 he 
H F. C. 20 The omitting of a Word material, will deſtroy the Writ of 
Appeal. But when the Writ abates for Inſufficiency, the Offen- 
Sid. 32. der may be afterwards indicted. Nonſuit in Appeal, after Appea- 
samt 147- rance, is peremptory. The Appellant is to appear in Perſon : And 
if he do not proſecute, the Appellee may be arraigned at the 

'Þ ing's Suit Is BY — Plaintiff releaſe. k ; 

33 H. 6. c. 2. mu t one Appeal againſt Principal and Acceſſary. 
e a Man is e on penny he ſhall have his — 
gainſt the Appellant; and if a Jury acquit the Principal, the [208 
2 cellary 
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4 ceſſary is acquitted, and ſhall recover Damages againſt the Appel- 
lant, or have Writ of wan = 1 


If the Defendant be convicted of Manſlaughter on Indictment,; Ian. ;. 
and allow'd Clergy, it is a good Bar to Appeal of Murder; but 


6 immediately on Conviction, before Clergy, tis ſaid the Heir may 
T lodge Appeal: But it has been held, that Clergy ſhould be grant- 1 Salk. 60, Cz. 


ed, and an Appeal ought not to prevent Judgment; and Praying of 

© Clergy, is having of Clergy, tho' the Court delay Judgment, &. 
Where a Perſon is indicted for Murder, and acquitted ; if Appeal ; H. 7. c 1. 
be intended, he muſt be bailed 'till Year and Day paſs'd, allow'd e 
for bringing Appeal. 

An Heir ſhall not have an Appeal for the Death of a Man 1 Leon. 326. 


5 married, but the Wife; unleſs the kill her Huſband, when the Aae 5 


= Heir ma bring Appeal: And the Wife is to be a Wife de facto; 3 Mod. 157. 


and if ſhe does not continue a Widow, but marries before or de- 
pending the Appeal, the Appeal is loſt. If a Wife dies within the Kew. 120. 


© Year, the Heir ſhall have no Appeal: And if after Death of the H P. C. 182. 
& Anceſtor, the Heir Male dies, it is ſaid another Heir ſhall not have 
Appeal. The Huſband _ not bring Appeal for the Death of D-. Abr. 
his Wife, but the Heir only. 


438. 


In Appeal of Murder againſt a peer, he ſhall not be try'd by 


his Peers, but by a Jury of twelve Men: The King cannot par- 
don the Defendant in Appeal of Death; being the Suit of the 3 H. 7. 
Party. A Charter of Pardon, is no Bar to an Appeal; and if; Int. 237 
=== the Appellee be outlawed, &*c. and the King pardon him, a Scire H. P. C. 25t: 


© Fzcias (hall iſſue, and the Appellant may pray Execution notwith- 


© ſtanding; but if the Appellant appear not, the Appellee ſhall be 
4 diſcharged. 


There lay Appeal of High Treafon by the Common Law. Ap- 3 Ian 237- 


A 3 peals may be had before the Conſtable and Marſhal, of F elony 


committed out of the Kingdom. 


Appeals of Maihem, Rape. &c. 


X A PPEAL of Maihem, is the accuſing one that hath maimed 


another. 
= But this being commonly no Felony, is more properly Action 3 Ing. 64. 
Wot Treſpaſs than Appeal: And in Action of Aſſault, Battery and Sid. 108. 
Naiming, the Court may increaſe Damages, on View of the Maihem, 


and Affidavits of Expences. In Appeals and Indictments of Maihem, 


A he Words Felonice maibemavit, &c. are neceſſary. 
Appeal of Rape, lies where a Rape is committed on the Body 3 Int. 30. 
of a Woman, A Feme Covert may bring Appeal of Rape, with- 


hut her Huſband, Where there is no Huſband, a Father or next 11 H 4. 
f Kin, may bring Appeal, if the Woman conſent after: And a 
Man committing Rape, may be attainted at the Suit of the King, 3 aft. 131. 


here the Woman conſents afterwards. be 
Appeal of Rob5ery, is a Remedy given by Law, where a Perſon 3 1nd. 242. 
robb'd of his Goods, to have them reſtored : Which was ne- , 
Peſſary, becauſe a Man could not at Common Law have Reſtitu- 


en on Inditment, G&c. at the King's Suit. 


Tus there are three Sorts of Appeals; of Wrong to an Ab- u 18. 247. 
eſtor; and of Wrong to a Huſband, in Caſes of Death; and of | 
rong to the Appellants themſelves, in Caſe of Rape, Robbery, &c. 

| | Appearances, 
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- Appearances. 


"HE RE are four Ways for a Defendant's Appearance to Ac. 

tions, vis. In Perſon, by Attorney, Guardian, or next Friend. 

Show. 165. The two firſt, are common Ways; the latter, Privileges given to 
Infants. | 

1 Lin. 84, Where Action requires only Appearance, (the Debt being under 

85, Ke. 10/7.) the Defendant's _— may back the Sheriff 's Warrant, and 


indorſe that he will appear for the Defendant, &c. He is to file 


common Bail, which is an Appearance on Record, 
If an Attorney promiſe to appear, the Court will compel him to 
58 6 W. M. put in common Bail in fix Days after the End of the Term of Ap. 
c. 21. pearance. And Attornies ſubſcribing Warrants to appear, are liable 
to Attachment, & c. on Non-Appearance: And to a Fine of 5 1. 
There can be no Appearance in B. R. but 5 ſpecial or common 
Style 203. Bail: And if a Defendant doth not appear, Plaintiff 's Attorney is 
| to call upon the Sheriff for Return of the Writ, whether the Deten- 
dant be arreſted or not; and proceed accordingly, &c. | 


2 Hawk. On a Party's appearing, Errors in Writs are in many Caſes ſalv 
P.C.302 and he is obliged to anſwer, 


Appendant, and Appurtenant. 


PPENDANT is a Thing belonging to another that is more 


A worthy : And Appurtenant ſignifies what is appertaining to ano- 
ther Thing as Principal. 


1 Inft. 121. A Right of Fiſhing, may be appendant to a Frechold ; Advowſons, | 
4 ow — Commons, Courts, &c. to a Manor; a Seat in a Church, to a Houſe; 
te 2. Land may be appendant to an Office; and by the Grant of a Meſ- 


ſuage, the Orchard, Garden, &c. ſhall paſs as appendant. 


Plowd. 159. But Land cannot be appendant to Land, both being corporeal, 


Dauv. $09. and one Thing corporeal cannot be appendant to another; though 


an incorporeal Thing may be appendant to a corporeal Thing. 


1 12k Hamlets are appertaining to a chief Manor; ſo Liberties and Ser- 


vices of Tenants: And there is this Difference between appendant 
and appurtenant ; Things appendant, are ever by Preſcription ; but 
Things appurtenant, may be at this Day, as if a Man grant Com- 
mon of Eſtovers to be burnt in a Manor, theſe are appurtenant to 
the Manor. 


4 Rep. 86. If a Perſon hath a Meſſuage, to which Eſtovers are appurtenant, | 
and it is blown down, or burnt; if he re-edify it, he ſhall have the 


ancient Appurtenances, 


3 Salk. 49. Lands, a Common, Gc. may be appurtenant to a Houſe; but not a 


Way. 
Appoztionment, 


PPORTIONMENT, is a dividing into Parts of a Rent 
dividable; and for that the Thing out of which the Rent, Gr. 
was to be paid, 1s ſeparated and divided, the Rent ſhall be divided 

nin Proportion. | 
1 Ind. 144 A Man leaſes three Acres, rendring Rent, and afterwards grants 


224 79. ks Acre, the Rent ſhall be apportioned. A Perſon makes a 
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© Leaſe for Years at certain Rent, and after deviſes the ſame to three Dine. Abr. 
E Perſons, this Rent may be apportioned : And on Partition of Lands 305, 05. 


out of which a Rent iflues, it ſhall be appointed. If one hath Rent- 


W Service iſſuing out of Land, and he purchaſes Part of the Land, 


the Rent ſhall be apportioned, according to the Value. 

A Perſon lets Land for Years, reſerving Rent, and after a Stran- Terms de 
ger recovers Part of the Land, the Rent ſhall be apportioned ; and Ley. 
the Leſſee pay, having Reſpect to that recovered, and what remains 
in his Hands. But a Rent-Charge iſſuing out of Lands cannot be 
apportioned ; nor Things entire, as if one hold Land by Service, . Ind. 14g. 
to pay yearly, to the Lord a Horſe, & c. at ſuch a Feaſt, 

If Leſſee 25 Life or Years under Rent, ſurrenders Part of the Land, Moor 231. 


the Rent ſhall be apportioned: But where a Grantee of a Rent- 


Charge purchaſeth Part of the Lands, all is extinct. Yet if Part 
of the Land whereout a Rent-Charge iſſues, deſcends to the Grantee 
of the Rent, this ſhall be apportioned. If Part of Lands leaſed is 1 Danv. 507. 


& ſurrounded by the Sea, there ſhall be an Apportionment of the Rent. Dyer yt 


g the Land, &c. And both Common Appendant and Appurtenant, 136 


Common Appendant may be apportioned, on Purchaſe of Part of 4 — 3% 


71 may be apportioned, by Alienation of Part of the Lands, to which 1 Ing. 122. 


belonging. ; 
Conditions are generally entire, and cannot be apportioned : Nor dong Abr. 


may a Contract be divided or apportioned, | ; Salk. 65, 


App2opuations. 


: A? PROPRIATION, ſignifies, the annexing a Benefice to the 


: v2 
N d 4 + 
* N 5 N 
— 1 


proper and perpetual Uſe of ſome Religious Houſe, College, 


or Spiritual Perſon, and their Succeſſors. | 


of # 


To make an Appropriation, (after Licence obtained of the King in Plowd. 496. 


Chancery) Conſent of the Biſhop, Patron and Incumbent, muſt be "5 — by ry 


had, if the Church be full; and of the Biſhop and Patron, if void. 1 Roll. Abr. 


Where Appropriations are made, a Vicar muſt be endowed to ſerve 238. 


the Cure, Gc. 


Upon Appropriation, the Patron is perpetual Parſon, and hath per- Plowd. 499. 


petual Inſtitution and Induction. But if a Clerk be afterwards pre- 7 Rep. 13. 
& ſented to the Biſhop, and inſtituted and inducted, the Appropriation 

is diſſolved; the Benefice returns to its former Nature. Though if 

Leſſee for Years of an Appropriation preſents thereto, this Diſappro- « Danv. Abr. 
& priation ſhall not bind him in Reverſion. 513. 


An Appropriation cannot be aſſign d, or ſurrender'd ; nor can it 


5 endure longer than the Body Spiritual to which at firſt appropriated, Plowd. 496, 
for Diſſolution of the Corporation diſappropriates it: But thoſe to 499 | 


whom granted may make Leaſes of the Profits, 
By 31 H. 8. the King's Patentees, tho' Laymen, are capable of 31 H. 8. 
Parſonages appropriate of diſſolv'd Monaſteries; and theſe are called 


WT lmpropriations, 


App2over. 


4 AF P ROVER. is one that confeſſing a Felony committed by 


e himſelf, accuſeth others to be guilty of the ſame Crime: And gtaundf P. C. 
he is ſo called, becauſe he muſt prove what he hath alledged. 2. 
3 I If 
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3 Inft. 129. If a Perſon indicted of Treaſon or Felony, not diſabled to accuſe 
H. P. C. 192. upon his Arraignment before Plea pleaded, confeſſeth the Indictment 
and takes an Oath to reveal all Treaſons and Felonies that he knowerh 
of; and prays his Accuſation may be entered againſt thoſe who are 


Partners in the Crime, ſuch a one is an Approver. 
A Man may be Approver againſt any Perſons within the Realm, if 


2 Hawk. P. C. named of the County where they dwell ; and if his Partners are con- 
206, 206. iced, the King is to pardon him; but he ought not to be ſuffered 
to continue in the Kingdom: If there be no ſuch Perſons, the Ap- 


prover ſhall be hang'd for his falſe Appeal. 
3 Inſt. 129. After a Perſon hath pleaded Not Guilty; or is attainted of Felony, 
2 Hawk. 205. Gg. he ſhall not be an Approver ; and it is in Diſcretion of the Court 


to allow it. | 
Appꝛovement. See Commons. 


Arbitratoꝛs. Sce Award, 


Arraignment, 


E is ſaid to arraign a Writ, that fits and prepares it for Trial; 
and a Priſoner: is arraigned, when he is indicted, and brought 


1 Inſt. 262. 
to Trial at Bar. Wh 
No Man is properly arraigned but at the King's Suit, on Indict- 
ment found; und this Arraignment is to take Order that the Party 
appear, and for Certainty of the Perſon, do hold up his Hand, and 
r Inft. 263. plead a ſufficient Plea, &. as the general Iſſue, Not Guilty; or in A- 


batement, or in Bar; demur to the Indi&ment, confeſs, &c. 
IF he do not plead, but ſtand mute, ſo as not to put himſelf on 


Trial by his Country, he ſhall ſuffer Penance, Pain fort & dure, for 


3 Inft. 217. : 
Felony, and forfeit Hi Goods, &c. but not his Lands, for Want of © 


Conviction : It is otherwiſe for Treaſon. _ : | 
Dyer 121 A Defendant in Appeal acquitted, may be arraigned at the King's 


Suit. | 
Arreſts. 


RREST is a Reſtraint of a Man's Perſon, to compel him to be 
obedient to the Law: And the Execution of the Command of 

ſome Court, or Officer of Juſtice. | 
A Man ſtaid or apprehended for Debt, ©. is ſaid to be arreſted: 
r Lil. 96. And Writs expreſs it by two ſeveral Words, we and Attachias, to 
take, or catch hold of; an Officer muſt actually lay hold of a Man, 
or touch him, as well as ſay he arreſts him, or twill be no legal Ar- 
reſt. And if a Bailiff touch a Man, which is an Arreſt, and he eſcapes, 
it is Reſcous, and Attachment or Reſcous lies againſt him: But if the 
Bailiff be kept off from making Arreſt, he ſhall have Action of Aſ- 

ſault. 

"OI None ſhall be arreſted for Debt, Treſpaſs, &c. but by Virtue of a 
Ley. 3. Writ or Precept out of ſome Court: But for Treaſon, Felony, and 
35 Breach of the Peace, every Perſon may make Arreſt without Warrant 
error Precept. And Doors may be broke open for arreſting a Felon, ec. 
though not in Civil Caſes; unleſs it be in Purſuit of one arreſted. 
Writs and Proceſs ſhall not be executed on a Sunday, if they are, to 
be void; except it be for Treaſon, Felony, &c. or on bard: 
3 0 


1 Salk. 79. 


29 Car. 2, 


5 
4 
ky 
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I 3 Reverſion in Fee, depending upon an Eſtate- Tail, is not Aſſets; be- 


inferior, the Proceſs where no Arreſt to be in Engliſh, and Defendant 
© ſerved with a Copy of it and Notice thereon to appear at Return, &c. 
and not appearing then, or in eight Days after, Affidavit of Service to 
be made: * in ſuch Actions, no ſpecial Writ thall be made out, on 
Pain of 101, 


The Common Law Commou-pluc d 31 


by 1 Ann. Attachments have been granted againſt Officers for ma- Hcl. 19. 
king Arreſts on a Sunday; but Affidavits are uſually brought that the 1 Mod. 56, 
Party might be taken on another Day. Clerks officiating divine Ser- = 
vice. not to be arreſted, on Pain of Imprifonment, 

If an Action be enter'd in one of the Compters of London, a Ser- Lill. 93. 
jeant may arreſt the Party without the Sheriff's Warrant: In other 
Caſes, a {worn and known Bailiff, need not ſhew his Warrant. She- 9 Rep. 69. 


[ riffs ſhall not graut Warrants for Arreſts, before Receipt of Writs : Nor 
© Attornies, Gc. maliciouſly cauſe any Perſon to be arreſted; on Pain 8 — wc 


of forfeiting 101. and treble Damages. 43 El. c. 5. 
Officers are not to carry Perſons under Arreſt to any Tavern, Ale- 13 Car. z.c. 2, 


8 houſe, Gc. without their Conſent; or demand more for the Arreſt, 
than allowed by Law; or take more for Lodging, Oc. than is rea- 


1 


ſonable. 
A Peer of the Realm, or Member of Parliament, &c. are not to be 12 W. 3. c. 3. 


arreſted for Debt, c. Againſt theſe, the Proceſs is, Summons, Diſtreſs — 


4 infinite, &*c. In Criminal Caſes, they may be arreſted. 


The Cauſe of Action not amounting to 101. &. a Defendant ſhall 12 Geo. r. 


| 1 not be arreſted, or held to Bail; but be ſerved perſonally with a © *5: 
Copy of the Writ, and not appearing the Plaintiff may proceed. 


Bailiffs ſhall not carry any Perſon arreſted to Priſon within 24 2 Geo. 2. 


Hours, or take greater Sum than the Law allows for Arreſt and © 23. 
Waiting, till Bail is given; or receive for Lodging or a Day's Diet, 


more than allow'd by Juſtices of Peace. ; : 
When Cauſe of Action is under 101. in a ſuperior Court, and 40 s. in; Geo. 2. 


6. 27. 


Attornies, &c. attending on Courts, may not be arreſted ; nor ſhall 1 Lev. 159. 


| 3 Arreſts be made within the Liberty of the King's Palace, ec. 


Arreſting a wrong Perſon ; or one for Felony, where no Felony is 


d done; is falſe Impriſonment, liable to Damages. 


Aſſault. Vide Aﬀton of Treſpaſs. 


Allets. 


# ASSETS are of two Sorts, Real, and Perſonal ; Aſſets Real, 
A are where a Man is ſeiſed of Lands in Fee-Simple, and dying 
eiſed, they deſcend to his Heir; and Aﬀets Perſonal, are where a Mas 
ies poſſeſſed of any Goods, Cc. which come to the Executor. They 


re caſt upon the Executor or Heir, to ſatisfy the Debts and Legacies 
f the Teſtator or Anceſtor. 


Where a Man is bound by Obligation, and dies ſeiſed of Lands, Terms de 


f | Which deſcend to his Heir; the Land ſhall be Aſſets, and the Heir Ley. 36. 


harged as far as the Land extends. Theſe are Aſſets by Deſcent ; , Ing. 13, 
d where a Creditor is made Executor, ec. and enough is left to 124. 


bebes and Legacies, it is Aﬀets in his Hands. 


Lands which come to the Heir by Purchaſe, thall not be Aſſets; . Dany. 557. 
4 y Lands by Deſcent. Lands by Deſcent in ancient Demeſne, ſhall 6 Rep. 56. a 
e Aſſets in Debt. Land of Ceſtuy que Truſt is Aſſets by Deſcent, 3 M*% 297. 
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cauſe it may be dock'd by Fine, Cc. But it is Aſſets, after the Tail 
ſpent: And a Reverſion upon Eſtate for Life, or Years; an Advow- 
7.0 ec. not Preſentation, are Aſſets. A Copyhold that deſcends to 


Int. 3744 an Heir, is not Aſſets. And a Right, without any Eſtate in Poſlel- 


ſion, &*c. not Aﬀets till recovered. i 
Lin. Abr. Leaſes are Aſſets, to pay Debts. The Equity of Redemption of an 


2 Chanc. Rep. Lands; and Intereſt of Money lent by Executors, ſhall be Aſſets, 
Co. Lit. On Action of Debt brought againſt an Heir, he may plead Reins per 
Deſcent ; but the Plaintift may reply that he had Lands from his An- 
2%4W.&M. ceſtor. If the Heir had aliened before the Obligation put in Suit, 
C. 14. by the Common Law he was to be diſcharged ; but by Statute, he is 


anſwerable for Debts where Lands are made over, to the Value, &. 
Vide Erecutos, Sc. 


Aſſignment. 


SSIGNMENT zs the aſſigning and ſetting over the Intereſt | 


a Man hath in a Leaſe, or other 'Thing, to another. 


i Inf 14 Aſſignments may be made of Lands in Fee, and of an Annuity, | 


Rent-Charge, Judgment, Statute, Oc. but as to Land, they are gene- 
rally of Leaſes and Eſtates for Years. A Right of Entry, Truſt, or 


99. Eſtate mortgaged, and a Term for Years to attend the Inheritance, 
3 Kee Abr. are Aſſets, if an Executor ſurrenders a Term, to him in Reverſion; 
262. or purchaſes the Reverſion, tis Aſſets, Money ariſing by Sale of 


* F . 6 
e 
p 5 = 


Thing in Action, may not be aſlign'd : And a Leſſee out of Poſſeſſin, 
Dair. 81. Cannot aſlign his Term off from the Land; but muſt firſt enter, or 


1 Lill. Abr. ſeal and deliver the Deed upon the Lands. Leſlee for Years aſſigning 


99- all his Term, can't reſerve a Rent in the Aſſignment. 


+ Mod. 263, If Tenant for Years, aſſign his Eſtate, no Conſideration is neceſſary, 
the Tenure being ſubje& to Payment of Rent: But in other Caſes, * 
Noy 71, ſome Conſideration muſt be given. Leſſee for Years makes Aſſignment *' 
of his Term, the Leſſor having Notice and conſenting; after the 
Leſſee's Death, his Executors not accountable for Rent. And if the 


Executors or Adminiſtrators of ſuch Leſlee aſſign their Intereſt, Action 


; Rep. 24 of Debt may not be brought againſt them for Rent; but againſt the 
Aſſignee. If an Aſſignment is made by an Aſſignee, the firſt Aſſignee © 
Comp. Attor, is not ſuable for the Rent; and admitting one Aſſignee, is the Admiſ- 


491, ſion of twenty. 


1 Inft. 215. Aſſignee of Lands, if not nam'd in a Condition, may pay the Mo- 
p to fave his Land: But he ſhall receive no Money, if not nam d. 
Ulignees ſhall not take Advantage of every Forfeiture, on a Condi- 
tion; only ſuch as are incident to the Reverſion, as for Rent; or for 
And. 32. Benefit of the Eſtate, as not keeping Houſes in Repair, &c. and Co 
venants for theſe ſhall bind them, though not nam'd. But if they 
1 Roll. Abr. concern a Thing not in Being, the Aſlignee is not bound, except ä 


ne 
A 


1 Cro. 552. 


IP nam'd ; nor is he though nam'd, in Contracts perſonal, Oc. 
— Leſſee Covenants for himſelf and his Aſſigns, to rebuild a Houſe be- 
fore ſuch a Time, which he did not do, but afterwards aſſign'd the 
Term; adjudg'd this Covenant will not bind the Aſſignee, being 
broken before the Aſſignment. _ 85 


Dyer 6. e is an Aſſignee, who hath the whole Eſtate of the Aſſignor; an! 
8 there is Aſſignee in Deed, and in Law: In Deed, ſuch to whom a 


n 


92888 


Leaſe or Eſtate 1s aſſign d by Deed; and in Law, whom the Ly Pp 
3 makes | 
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makes ſo, without Deed, as an Executor is Aſſignee in Law to the 
Teſtator. But if there be Aſſign in Deed, Aſſign in Law is not allow'd. 
Debts, Cc. are ſaid to be aflign'd; but muſt be ſued for in the Name 
of the Aflignor. _ | 
There is a ſpecial Signification of the Word Aſſign, to ſet forth or Reg. Orig 544 
point at; as to aſſign Error, falſe Judgment, Waſte, Oc. wherein is 


A lhewn where the Error is committed, the Judgment unjuſt, &. 


And Juſtices are ſaid to be aflign'd to take Aſſizes. 11 H. 6. 
See Chole in Action. 


Allizes. 


SSIZE, is an Aſſembly of Knights and other Gentlemen, with 
the Juſtice in a certain Place, and at a certain Time appointed. 

All the Counties of England are divided into fix Circuits, and two Braa. 1. 3. 
Judges aſlign' d to each Circuit, to hold Aſſiaes twice a Year in every 1 Ing. 153 
County; and try and determine Cauſes Civil and Criminal, by Com- 
miſſion of Oyer and Terminer, Goal-Delivery, Nifs prius, &c. All Juſ- 
tices of Peace, Sheriffs, &c. are to attend the Judges at the Aſſizes, ot Bacon. 
be fin d. 

The Word Aſſize, is likewiſe us'd for a Jury, where Aſſizes of No- 
vel Diſſeiſm, & c. are try'd. And it is taken for a Writ for ay 


| | of Poſſeſſion of Things immoveable, whereof any one has been diſ- 


ſeiſed. 


Alliſe of Novel Diſleiſin, Moꝛtdanteſtoꝛ, 8c. 


SSISE of Novel Diſſeiſin lies where Tenant in Fee-Simple, Fee- 
Tail, or for Life, is put out and diſſeiſed of his Lands, Rents, 
Common, Office, &c. But it lies not for an Annuity, Penſion, or Way 
over Lands. | 
The Jurors that try the Aſſiſe, are to view the Thing in Demand: Comp. Attor. 
The Plaintiff muſt firſt prove his Title, then his Seiſin, and Diſſeiſin; 


| | and the Aſſiſe is to be of an actual Freehold. The Seiſin of an Of- 


tice may be alledg d, by taking Money for Buſineſs done; and Place Dyer 114 


where the Officer ſat, be put in View. Seiſin of Part of Rent, is 1 * 


ſufficient for the Whole; and if a Man having Title to enter, ſet, Foot 1 piow. arr. 


| upon the Land, it is ſufficient Seiſin. 


The Court of B. R. and C. B. may hold Plea of Aſſiſes of Land in : Lin. 103. 


the County of Middleſex, by Writ out of Chancery, (in other Coun- 


ties muſt be held ar Aſſiſes) and in this Action, the Land, Damages 


9 4 and Coſts are recover'd. In Cities and Corporations, A/iſe of freſh 


Force lies for Recovery of Poſſeſſion in 40 Days after Diſſeiſin, as Af- F. N. B. 7. 
ſiſe in the County. 

In Aſſiſe, the Plaintiff's Counſel prays the Defendant may be cal -. Lin. Abr. 
led; if he appears, his Counſel demand Oyer of the Writ and Return; 105, 106. 
aud then he hath an Imparlance to a ſhort Time after, and the Jury . 
are adjourn' d. Oc. At the Day given, the Defendant is again call'd, 
and pleads to the Aſſiſe; and upon this an Iſſue is join'd, and the 
Jury ſworn to try it, the Counſel proceeding to give them their Evi- 


k | | dence: After Trial, the Court gives Judgment, and Plaintiff recover- 


ing, is to have Writ of Seiſin, &c. But when an Aſſiſe concerns the 
K King, 


34 The Common Lam Common-plac d. 


1 Nelf. Abr. King, the Judges may be prohibited to proceed by Writ De non ul. 

277. terius proſequends Kege inconſulto. | 

Reg. Orig. Afﬀliſe of . lies where a Man's Father, Mother, Brother, 

cha Siſter, Uncle, Aunt, &c. died ſeiſed of Lands in Fee-Simple, and after 
their Deaths a Stranger abateth. It lieth not againſt Brothers or Siſ- 
ters, Gc. where there is Privity of Blood, but againſt Strangers. And 

1 Inſt. 242. it is good as well againſt the Abator, as any other in Poſſeſſion. A 
Warden of a College, &. ſhall have Aſſiſe of Rent; where his Pre- 
deceſſor was ſeiſed, whoſe Seiſin is Seiſin of the Houſe. 

1 Inſt, 159. Aſſiſe de Utrum, lieth for a Parſon againſt a Layman; or econtra for 
Lands doubtful whether they are Lay-Fee, or Free Alms. And this 
is the higheſt Writ.a Parſon can have for Recovery of Glebe-Land, 

Horn. Mir, Oc. in Right of his Church. Theſe are call'd Petit Aſſiſes, to ſettle 

I. 2. Right of Poſſeſſion: The Grand Aſſiſe, ſerves for Right of Property. 

Cow. Interp. Then there is Aſſiſe of Darrein Preſentment; Aſſiſe of Nuſance; of 


the Foreſt, which is the Statute or Ordinance of the Foreſt; Aſſiſe of ; 


Bread and Ale: Aſſiſe in Point of Aſſiſe, in Pleading ; Aſſiſe of 
Right of Damages, Oc. 
Lit. Some of them are ſo call'd, as they ſet down a certain Meaſure or 


Order, in the Things they concern. | 


 Aſſumplit. 


A S UMP SIT, is à voluntary Promiſe, by which a Man aſ- 
ſumes or takes upon him to perform or pay any Thing; or 
where ſuch a Promiſe is imply'd by Law. | 
1 Danv. Abr. One is indebted to another for Goods ſold, &c. The Law creates 
2627-6, 4 Promiſe for Payment, and on Non-Payment Indebitatus Aj ungfi 
2 Cro. 392. lies. If one receive my Rents, on Pretence of Title; or Protits of an 
Oftice, 1t lies : But not for Rent on a Leaſe, or Debt upon Specialty, 
Show. 117. Where Money is depoſited upon a Wager Indebitatus Aſumpſit lies, for 
! Dany. 28. Money receiv'd to a Man's Uſe: A general Indebitatus will not lie 
for Money won at Gaming; but if laid ſpecially, it would he, before 
Stat. 9 Ann. 
1 Danv. 27. Aſſumpſit lieth for Goods fold and deliver'd to a Stranger, ad Re- 
Wood's In. 9r1iſttionem of the Defendant, Proof muſt be made of Price agreed, 


336. or Action will not lie; tho' this may be help'd by laying a Quantum 
Pre. Attorn, meruit with the Indebitatus Aſſumpſit, when the Plaintiff may recover to 
72. Value, if he fails in proving the Price: And in Actions for Goods 
ſold, there are generally three Narrs, viz. Indebitatus Aſſumpſit, quan- 
— vnlebant, # Diſimu Computaſſent, ſo as to hit on one of the Pro- 

miles, 


Dyer 30, 35. If a Man hath not perform'd a Promiſe or Contract on his Side, it 
5 may be brought againſt another, on mutual Promiſe. Where no Time 
is limited for performing a Promiſe, reaſonable Time is allow'd ; and 
not during Life, if the Pronuſe be on good Conſideration. If one 
Lin. 112. Part of the Confideration of a Promiſe is againſt Law, and another 
4 Rep-9+ Part lawful, that is ſufficient Ground of A/ump/it, 
2 Lev. 210. He for whoſe Benefit a Promiſe is made, may bring Action for 
1 Lev. 43. Breach of it. A Promiſe to do a Thing on Requeſt, Action riſes on 
n 3% Requeſt, If a Man bargains and ſells Land, and pro“. iſes to procure 
a Releaſe, if he do not, Action lies, | 
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Where Ant cr Promiſe is the Ground of the Action, it mult ; Lev. 31g. 
be preciſely ſet forth; but in Actions on mutual Promiſe, it is enough | 
to ſay generally, that the Detendant hath net perferm'd his Part, 
without aſſigning a Breach. | 

Aſtimpfit will lie for receiving Money to the Uſe cf another, as 
Bailiff or Receiver, or as both; which fupplies the Place cf Action cf 
Account. 


Vide Si#ton upon the Caſe, 


Attachment, 


TTACHMENT takes into Cuſtody Body, Lands, and 
Goods; whereas Arreſt is only on the Body of a Man: And 
he that attacheth, keepeth the Party attached, and preſents him in 
Court at the Day aſſign' d. But Attachments generally extend to the 
Taking of Goods only. And a Capias, either Grand or Petit Cape, Kitch. 79. 
takes hold of immoveable Things, as Lands, Tenements, G&c. But 879% x 
Attachment hath Place rather in Perſonal Actions. 3 - 
Attachments ſometimes iſſue out of a Court- Baron; and ſome Cor- t Lill. 120, 
porations grant Attachment for Debt, by Charter; but they are uſu- © 
ally proceeding from ſuperior Courts. Attachments are granted fer 
Contempts againſt the Courts at Weſtminſter ,, and againſt Attornies for | 
Injuſtice, in delaying Suits, &*c. for taking out any Writs without 2 Hk. 144, 
Right, or uſing them in a vexatious Manner; and not obeying Writs, 152, 53: 
Sc. againſt Sheriffs making falſe Returns of Writs, and Buliffs for Fill 22 Car. 
Frauds in Arreſts, exceeding their Power, Oc. But may not be againſt * * 
the Marſhal of B. R. Gc. who muſt be tin'd for Miſdemeanors: And 
for Contempt, others are fineable. : 
Attachment doth not lie againſt an Attorney not obeying the Or- 


aer of a Judge, made out of Court; it being no Contempt of Court. 


lf a Party will not pay Coſts tax'd by a Maſter, Attachment lies; fo : Lill. Ave. 
if a Defendant appear not, being ſerv'd with Subpœna out of Chan- 121. 2 
cery, on Aftidavit made of Service: And alſo upon Non- Performance en rn 


of any Order or Decree; and on Return of this Attachment, Non #/? 


XX 7#nventus, &c. Attachment with Proclamation is granted. 


In ſome Caſes, the Court doth not uſually grant Attachments againſt 


Perſons, but will ſend a Tipſtaff for them if they live near the Town. Salk. 207. 
Attachment may be awarded out of B. R. againſt Courts uſurping 
juriſdiction, or acting contrary to Juſtice : But it is common firſt to 
order a Prohibition. It hes againſt a Lord who refuſes to hold his Nat. Er. 6, 27. 
Court, ſo that the Tenant cannot have Right done him. And for pro- 


ceeding in an inferior Court, after a Habeas Corpus granted, &c. Or 1 Lill. Abr. 
where Juſtices of Peace proceed on Indictment, after Certiorari deli- 


veer'd, Attachment may be had. 


Beides theſe, there's Attachment of Privilege, as to Courts; Fo- BookEnt 431. 
reign Attachment, of Goods of Foreigners in a Liberty; Attachment Cxlth. 65. 
Wo! the Foreſt, 232inft Offenders as to Vert and Veniſon; G&G. 


| Attaint. 


TTAINT, is 4 Writ after Judgment, againſt a Jury that have 
ssen falſe Verdict in a Court of Record, in an Action Real or 
erſonal, where the Debt or Damage amount to above 40 5: 

| Iſſue 
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1Inft. 227. Ifue found by Verdict, is always intended true, till revers'd by 
| 2 Attaint. Attaint lies againſt a "ih that gives Verdi& contrary to 
827. Evidence: And Judgment may be revers'd on Attaint, where a Judge 
Fitzherb. 13. declares the Law erroneouſly, and the Jury tind accordingly ; but the 
22 Jury ſhall be excus'd. Attaint lies not for that which was not given 
in Evidence; nor on Verdict in Waſte; or upon Inqueſt of Office; and 
where the King is ſole Party, and the Jury find for him, no Attaint 
lies. 
Dyer 5. If the Party for whom the Jury found the falſe Verdict, die before 
r Inft. 227. Attaint brought, the Action is gone. A Nonſuit in Attaint is peremp- 


Rr. Att. 84. "I . . ; 
Dine. Abe tory; and no Superſedeas is grantable on Attaint. If a Man recovers 


6or. in Attaint, upon Verdict in Action by which he loſt his Land, he ſhall - 


1 Leon. 34- have Reſtitution; ſo alſo of Damages. Attaints deſcend to ſuch 
2375 Perſons, to whom the Land ſhould deſcend. | 
Attaints are ſued in B. R. or C. B. but Ms privs may be granted: 
And the Defendant's Plea is, that he gave true Verdict, e&c. The 
11 H.7.c.2r. Grand Jury is to try the Verdict of the Petty Jury on the Atraint, 
Attaint may be ſu'd in the Huſtings of London for falſe Verdict in the 
City-Courts; and Plaintiff have Reſtitution, &c. But if the firſt Ver- 
dict be affirm'd, the Plaintiff is to be impriſon'd and fin'd, 
1 Inſt. 294, If Verdict was found falſe, the Puniſhment at Common Law was 
that the Juror's Houſes ſhould be broke down, his Meadows plough'd 
23 H. 8. up, and Lands forfeited : But now a pecuniary Penalty is appointed, 
and Fine and Ranſom at the Diſcretion of the Court. 
Inſtead of Attaint, where Verdict is againſt Evidence, it is uſual to 


have a new Trial. 
Attainder. 


TTAIND ER, is when a Man hath committed Treaſon or Fe- 
| 27K and after Conviction, Sentence is paſs'd on him. A Man 


is convicted when found Guilty by Verdict, c. before Judgment; 
and attainted when Judgment paſs'd : And a Man may be attainted 
buy Act of Parliament. | 
1 Ind. 390. Allo there is Attainder by Proceſs of Outlawry, where the Part 
flieth and is not found, to be try'd, &c. A Perſon attainted of Hig 
3Inft.:2. Treaſon, forfeits all his Lands, Tenements, &c. But if one commit 
| Treaſon, and die before Attainder, he forfeits nothing; and one 


ſlain in open Rebellion forfeits nothing, if not attainted by Parliament. 


Mod.Rep.49. ; 2 Reverſal of Attainder, there is no Reſtitution of Money, &. 
orfeited, | 

Intl. 8. Notwithſtanding Corruption of Blood on Attainder, and the lineal 

Blood is barr'd ; collateral Blood may inherit. And where a Man 

hath Iſſue two Sons, before Attainder, if one purchaſe Lands and die 


without Iſſue, the other Brother ſhall be his Heir: Aliter after At? 
tainder, one Brother can't be Heir to the other; for he could not be 


Heir to the Father. 

7W.3.c.3 By Statute, no Perſon is to be try'd or attainted of High Treaſon, 
where Corruption of Blood is incurr'd, but by the Oaths of two lau- 
ful Witneſſes to the ſame Overt Act, &c. unleſs the Party confel5 
ſtand mute, &c. | | 


8W.3.c.4,5. And we have had ſeveral Acts of Attainder ; as that for attainting 3 ; 


Sir: {on Fenwick, and agaiuſt others, not ſurrendering themſelves to 
:3W.z the Lord Chief Juſtice, Gc. The pretended Prince of Wales is at- 
Geo. 1. c. 6. tzinted of Treaſon, by Statute : Alſo the late P. of Ormend, Sc. 


3 In 


G = mn, m=© 6% Ow aa 


— 


Q OS -£M-£ 


The Common Law Common=plac'd, 37 


In paſling Bills of Attainder, no Evidence is neceſſary ; but private gtate Tr. Vol. 
Satisfaction, to every one's Conſcience : It is otherwiſe on Impeach- 1. p. 676. 


An Ae for inflicting Pains and Penalties, on the Biſhop of Rochef* 9. Geo. f. 154 
„&. 8 
8 one is attainted, by Judgment, for Offences puniſhable by 


Death, he is Dead in Law. 
Vide Conuption of Blood, &c. 


Attozney, 


* N Attorney is he that is appointed by another Man, to do any 
? A Thing 1n 1 Stead: And is either general, to manage all Affairs, 
or ſpecial where a Perſon is employ d in one or more particular Things. 
Pormerly Writs were to be obtained for Admiſſion of Attorneys in 20 H. «, 
© Suits; but ſince, they have been admitted by Statutes, and Attorneys 6 E. 1. 
may be made in ſuch Pleas whereon Appeal lies not, and in Caſes not 
Criminal; but in Criminal Caſes, there may be no Attorneys. Ideots 
are to ſue in proper Perſon, not by Attorney, Gg. One Non Combos 1 Inf. 136. 
muſt appear by Guardian, if within Age; and if of full Age, by 
Attorney. An Infant is to appear and plead by Guardian; but if Palm. 120. 
made Executor with a Man of full Age, the other may make Attorney { 
for him, on Proſecuting Suits. Baron and Feme ſued, the Wife can- 1 Lev. 299. 
not make Attorney; the Husband muſt make Attorney for both. A: Sand. 213, 
Corporation may make Attorney, under the Corporation Seal; and Plow. gr. 
cannot appear otherwiſe than by Attorney. 
® In Caſes of Power of Attorney, the Authority muſt be ſtrictly pur- 
© ſued; as to Time, Place, &. or the Act of the Attorney ſhall be pie. ,.. 
void: And where he does leſs than the Authority mentions, tis void; ; 
but if he does more, 1t may be good for ſo much as he had Authority 
to do. If a Letter of Attorney be to deliver Livery and Seiſin of ; Inf. 258. 
Lands, between certain Hours, and the Attorney doth it before or piovd. 475. 
after; or in a Capital Meſſuage, and he doth it elſewhere, the Act of 
the Attorney is void. : 

By the Death of the Party giving it, Power of Attorney generally ;,q 
& determines: But a Letter of Attorney may be irrevocable, when Debts, 
Sr. are aſſigned, to receive them. 


Attoꝛneys at Law, 


12 Reſpect to Attorneys at Law, there are Attorneys of the ſeveral 
Courts; and alſo Attorneys who manage Buſineſs out of the Courts, 
Ge. An Attorney may be a Solicitor for his Client in other Courts; , c;,, 425 
but he cannot ſue for his Fees, without ſpecial Promiſe; as he may 3 Cre. 159. 
on a general Retainer in the Court where allowed, * 
None are to be admitted Attorneys in any Court, but Perſons i Mod. 209. 
ght up there, or that are well skill'd, and of an honeſt Diſpoſi- 


don; and none to follow any Suit in their Names, under 10 J. Penal- 


ty. They ought to be of ſome Inn of Court; and Attorneys ſhall 3 J.. 7. 

not put theniſelves out of the Society they are of, till admitted of Ord. Mich. 

ſome other; and are to be in Commons the Time ordered, & c. alſo 3 Ann. 

they may be puniſh'd for ill Practices. But Action lies not againſt an , In. 117. 
L Attorney 


1 Dinv. Abr. 


4 H. 4. c. 18. 
32 H. 6. c. 7. 


32 H. 8 c. 30. 


13 W. 3. e. 6. 
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Attorney retained in a Suit, tho' he knows the Plaintiff has no Cauſe 
of Action, he only acting as a Servant, in Way of his Profeſſion, 
Attorneys, &c. of Courts, ſhall not receive or procure any Blank 
Warrant from any Sheriff, without Writ firſt deliver'd; on Pain of 
Expulſion, &c. and no Attorney is to make out a Writ with a Clauſe 
Ac etiam Bille where ſpecial Bail is not required. Attorneys and their 
Clerks may be committed for doing any thing againſt the expreſs Rules 
of the Court; after Notice of the Rules. Neither Plaintiff or De- 
fendant, may change their Attorneys without Rule of Court, while 
the Suit is depending, and until Fees paid; and Attorneys are not 
obliged to deliver Writings till paid their Fees. But where no Fees 
are due, the Court on Motion will compel the Delivery of them, if 
they come to the Attorneys Hands by Way of Buſineſs; but if not, 
Action muſt be brought. If an Attorney Plead any Plea, or Appear, 
without Warrant from his Client, Action lies againſt him: Attorney 
ſuffering Judgment, when his Warrant is to Plead the general Iſſue, &. 
is act ionable: And e eee in Plea of Land, the Client may 
recover all in Damages. One may be Attorney on Record; and ano- 
ther do the Buſineſs. e 
By Statute, the Juſtices are to examine Attorneys, and diſplace the 
unskilful; and Attorneys ſhall ſwear to execute Offices truly: The 
Number of Attorneys to be reſtrained. They are to file Warrants of 
Attorney in every Suit, under the Penalty of 10/. And not to be 
allowed Fees to Counſel: without Tickets fign'd by them: They are 
alſo to give 1n true Bills to'their Clients; and not delay Suits, on Pain 
of treble Damages and Coſts, and Diſability to practiſe, for Delay 
or demanding more than juſt Fees, ec, 4 
Attorneys are to take the Oaths to the Government, or be diſabled, 
and aver 5001, 3 Attornies and eue who have been con- 
victed of Forgery, Perjury, or common Barretry, acting in any Cou 
may be nahi as F i for ſeven Years, 2 e 
Attorneys ſhall be ſworn, admitted and inrolled, by the Judges of 
t e ſeveral Courts; and ſuing out Writs, or practiſing without denz 5 
admitted, to forfeit 50 J. No Perſon ſhall practiſe as an Attorney for 
the future, but ſuch as hath ſerv'd a Clerkſhip of five Years, who ſhall © 
| be examin'd in open Court, c. and Attorneys not to bring Actions 
for Fees, until a Month after delivery of Bills. | 
'Tis the Privilege of Attorneys, to ſue and be ſued in the Courts 
where they practiſe; Attorneys are not obliged to give Bail, but may 
_ _ it from others 1n all Caſes; and they may not be choſe into 
ces, Oc. 


Attoꝛnment. 


TTORNMENT is an Acknowledgment of the Tenant of his 

new Lord: As where there is Tenant for Life, and he in Rever- 

ſion grants his Right to another, the Agreement of Tenant for Life 
thereto is called Attornment. This Attornment is made to the Lord, 
or his Steward in Court, in theſe Words; I agree to the Grant; or J 
attorn to you by Force of the Grant; or I become your Tenant, &c. or it 
9 be by Payment of Rent, tho' of a Penny, & c. to the Grantee. 
here is Attornment in Deed, and in Law; But on a Fine, Grant 

on Record, or Deviſe, Attornment is not neceſſary. Attornment is 
2 to 
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to paſs the Services; and if a Seigniory be granted to one for Life, 1 Ind. 312. 
= Remainder to another in Fee, Attornment to Tenant for Life, is At- 

XX rornment to. the Remainder : Though if a Lord grant his Seigniory 1 Ing. 3 10. 
for Life, with ſuch Remainder in Fee; if he for Life die before At- 

8 tornment, the Attornment to him in Remainder is void. A Tenant 1 Inf. 316. 
in Tail, that has Eſtate of Inheritance, is not compellable to attorn; 
and Attornment gives no Intereſt in Lands, only perfects the Grant of 


another. 


Much of this Learning is now out of Door; and by 4 and 5 Ann. 4% 5 Ann. 


5 Conveyances of Manors, Lands, Reverſions, &c. are good without 
Attornment; on giving Notice to Tenants, &*c. 


Audita Querela. 


I T HIS is a Writ that lies where a Man hath any Thing to plead, 


but hath not a Day 1n Court to plead it. 
It is uſually where one is bound in a Statute Merchant, Oc. or F. N. B 103. 


4 Judgment is given againſt him for Debt, and his Body in Execution, 1 290. 
upon Suggeſtion of juſt Cauſe why Execution ſhould not be granted; 88 
as a Releaſe, &. 


But it cannot be brought on a Releaſe, until Judgment entered on 1 Mod. 111. 


5 Record. If Tenant in Tail acknowledge a Statute and die, and the 
Conuſee ſues Execution againſt the Iſſue, the Iſſue may avoid it in 


Aſſiſe without Audita Querela. And ſometimes after Judgment, the 1 Satk. gz. 


6 06 - 
£ —+%* "a 2 


3 Court will relieve a Perſon on Motion, without an Audita Querela, 
And the Conuſor, or his Heir, may have Audita Querela before Exe- 1 Danv. 628, 


630, 63r. 


cution ſued; but a Stranger to the Statute, or Purchaſer of the Land, 1 Rep. 14. 
& ſhall not have it before Execution had againſt him. BE 


To Writs of Execution, the Defendant cannot plead ; but if he hath f Ing. 290. 


any Matter fince the Judgment to diſcharge him of an Execution, he 

© is to have Audita Querela for Relief: Upon which, the Juſtices ſhall Co. Eliz. 35. 
hear the Complaint, and do Right. This Writ lieth not after Judg- Co. Ic. 579 
ment, on Matter which might have been pleaded before: And a bare 
Furmiſe is not ſufficient. On granting Auudita Querela, Bail ſhall be Palm. 422. 
5 mw and where an Audita G, 


i 8 Rep. 143. 
terela is grounded upon a Deed, or 14. "59 


ecord, or the Party is in Priſon, Proceſs on it is to be Scire facias, 1 Salk. 92. 


but where not grounded upon a Deed, Venire, Diſtringas, &c. In 
Caſes of Deeds, Scire facias ad cognoſcendum ſcriptum, hath the ſame 
© Benefit as Andita Querela. 


If Land is extended on a Statute before the Time, Audita Querela 22, 46 E. 3. 


lies; and if a Man be Nonſuit in Audita Querela, he may have a new 
W.rit. Where Judgment is had for a Plaintiff in Audita Querela, he sid. 74. 
{hall have Reſtitution of his Goods tho? taken in Execution before the 
WV ric brought. A Syperſedeas will not be allowed 'till Deed proved, F. N. B. 104. 
. or Bail put in by Allowance of the Court. 


If a Writ Anudita Querela be brought to diſcharge a Man of an * Inft. 289. 


W=xccution, Releaſe of Actions Perſonal is a good Bar. 


| Avezment. 


4 | A VERMENT, is an offer of the Defendant to make good or 


Juſtify his Plea in Abatement, or in Bar: And is the Act, as 


well as the Offer. The Uſe of it is to aſcertain to the Court, what is 
3 doubtfully alledged. It 
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1 Inft. 362. lt is General, or Particular; General Averment, concludes every 
Plea, ec. Or is in Bar of a Replication, or other Pleadings, contain- 
ing Matter Affirmative, Et hoc paratus eſt Verificare, & c. Particular 
Averment, is when Tenant for Life, or in Tail, &c. is averred, 

„ Lill. 156. Tt is not to be made againſt a Record; nor againſt the Condition of 

C2" 136. 4 Bond, which being made before Witneſſes, is not to be contradicted 

by Averment : Where an Heir 1s ſued on the Anceſtor's Bond, it muſt 

5Rep.68. be averred that the Heirs of the Obligor were expreſſy bound. Aver- 
ment not admitted, againſt a Will concerning Lands, which ought to 
be in Writing. And there needs no Averment of Performance of 

1 Lev. 37. Promiſe, againſt a Promiſe; each Party hath Action. But where one 
Thing is to be done in Conſideration of another, Performance of Pro. 

| nuſe muſt be averred. : | | 

x Inft. 362, Pleas merely in the Negative are not to be averred; nor what is 

373+ apparent to the Court; or againſt Preſumption of Law; as where Rent 
is behind many Years, and the Lord makes Acquittance for the laſt 
due, which preſumes the whole is paid, ec. 

5 Rep. 135. Deeds may be made good by Averment, where a Perſon is not cer- 
tainly named; but not when a Deed itſelf is void, for Incertainty, | 

1 Nelf. Abr. A Perſon may aver he is not the ſame Perſon, in Appeal of Death. 

3 Dyer 146. Another Conſideration than mentioned in a Deed, not contrary to 

Hob. 521. the Deed, may be averred. Nonage in ſome Caſes is to be averred: 

4%5 Ann. And Want of Averment hoc paratus, &c. is helped by Statute, 


Avolbꝛp. 


'A VOWRY is where one takes a Diſtreſs for Rent, & c. and 2 
Replevin is iſſued; the Taker ſhall juſtify for what Cauſe he took 
it, and avow the Taking, in his own Right; or if for another, make 
Cognizance of the Taking, as Bailiff, or Servant, &. 
7Rep.25- It is in Nature of a Declaration, and muſt contain ſufficient Matter 
for Judgment to have Return: But the Avowant is not driven to alledge 
8Rep.65. Seiſin, within the Time of the Statute of Limitations. A Lord need 
not avow on any Perſon in certain; but muſt alledge Seiſin by the 
1 Ind. 268. Hands of his Tenant in certain: Where Commencement of the Rent 
appears, Seiſin is not material; and Seiſin in Law is ſufficient. | 
4 Rep. 9. The Defendant is not obliged to aver his Avowry with an hoc paratus 
Plowd. 342. &ft verificare. If my Tenant is diſſeiſed, he may compel me to avow, 
Danv. Abr. and ſo may his Heir: Where there is Tenant for Life, Remainder in 
64% g. Fee; Tenant for Life may compel the Lord to avow upon him. But 
tte” if there be Tenant in Tail, Remainder in F ee; and Tenant in Tail 
make a Feoftment, the Feoffee ſhall not compel the Lord to avow 
1 Panv. 650. upon him. If a Tenant in Tail aliens in Fee, the Donor may avow 
on him for Rent, the Reverſion being in him. 
Lin. 159. One Avowry may be upon two ſeveral Titles of Land; though it 
3 Lev. 104. be but for one Rent. A Perſon makes Avowry for two Cauſes, and 
Saund. 285. can maintain it but for one, it is good: And if made for Rent, tho 
part is not due, it will be well for the Reſidue; and an Avowant 
20 H.6- {hall recover his Damages and Coſts. A Man may diſtrain and avow 
1 Nelf. Abr. for Rent, due from a Coppyholder to the Lord of the Manor; and 
315 alſo for Heriots, &c. fo likewiſe for Amercements in Courts Leet: 
3 Lev. 194. And Avowry may be made for Damage-feaſant, Gc. 


2 On 


% 


= ſpecial, of ſome Matters in Di 
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On Replevin ſued, Avowry to be by the Lord upon the Land, for 21 H. 8. c. 
Rents, &c. without naming the Tenant; and if found for the De- 
fendant, he ſhall recover ſuch Coſts and Damages, as the Plaintiff 
ſhould have had, if he recovered. 
5 Writs to be granted, to Enquire of the Sum or Duty in Arrear, 7 Car. 2. c.. 
* where the Plaintiff is nonſuited, before Iſſue, in Replevin, the Defen- 
dant ſuggeſting in Nature of Avowry for Rent: And on Return thereof, 
the Defendant ſhall recover the Arrears, if the Diſtreſs is to the 
Value, &c. 
A Plaintiff in Replevin, &c. may plead ſeveral Matters; but if any 4&5 Ann. 
be inſufficient, Coſts ſhall be given. c. 16, 


Vide Replevin. 
Awards, 


WARD is the Judgment and Arbitration of one or more Per- 

. ſons, at the Requeſt of two Parties at Variance, for ending the 
Matter in Diſpute without publick Authority. 

” Submiſſion to Arbitrators may be general, of all Demands, G c. or 1 Inſt. 206. 
fl. — and is uſually by Bond. And 1 Roll. Abr. 
© the Award muſt be made of the Things ſubmitted, according to the d Nan. 

= Submiſſion; it muſt be equal, and not on one Side only; the Perfor- 110. 

mance is to be lawful, and poſſible; and it muſt be certain and final, 

Award of Things not ſubmitted; or to pay Money to a Stranger, und. 122- 
Oc. is void. | 

Ik all Debts, and Demands are ſubmitted, the Arbitrators may Wen symb. 
© award a Releaſe of Bonds, Specialties, &c. by which the Debts and e. 


= Demands are due. And if the Judgment of Arbitrators be according Chanc. Rep. 


to the Submiſſion, and they keep in due Bounds, their Sentences are R. Abr 
definitive: Nor will Chancery give Relief againſt their Award, unleſs 244 
for Corruption, exceeding Authority, &. 3 NN 

On a general Submiſſion, Award may be of Part of what is ſubmitted, 1 Danv. 536. 
without the reſt: And an Award void in ſome Part, will be held good 2 Saund. 283. 
in another, if it makes an End of all Differences; and the good Part Ne. 31 
be perform'd. Action of Debt lies for Money adjudg'd to be paid by Brownl. 55. 
Arbitrators, declaring on the Award; and alſo upon the Bond, for 
not performing it. | 
© Things relating to Freeholds, Leaſes, Debts due on certain Contract, * Cro. 223. 
& Matters concerning Matrimony, or criminal Offences, are not arbi- 
trable: Only Things Perſonal, & c. may be determined by Award. 
& Where there is but one Arbitrator, as when Matters are referred! $<Þ: 9% | 
do two, and if they cannot agree in the Award, it is left to a third : 
& Perſon, it is called an Umpirage ; and the Umpire has the ſame Power 
as the Arbitrators, if the Arbitrators don't agree in their Award. 
= vSubnmuſſion to award, by Agreement, may be made a Rule of Court, 9% 10 W. 3. 

and the Parries finally concluded by the 2 by Statute; and. 
if diſcbey'd after perſonal Demand of Performance, Attachment lies, 1 Salk. 84. 

= © except it appears on Oath to be unduly procured, and then it 
WF Will be ſet afide. | 


i dubmiſſions by Infants to Awards, ſhall not be binding: And 
Ef Award againſt Law, 1s void, 


M Ball. 
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Bratt. I. 3. 
1 Lill. 173. 


4+ Inſt. 179. 
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Bail. 


B* IL ſignifies the ſetting at Liberty of one Arreſted, cn Surety 
taken for his Appearance at a Day afligned : And it is called Bail, 
as the Party is delivered into the Hands of thoſe that bind themſelves 
for his forth- coming; who, if they will, may yield him in Diſcharge 
of themſelves. : 

There is both Common and Special Bail; Common, uſed in ſmall 
Actions, wherein any Sureties are taken of courſe; ſpecial upon 
Cauſes of greater Weight, where the Debt is 10/1. or upwards, wherein 
the Bail muſt be Subſidy-Men, and anſwerable to the Value. In com- 


Rep. 705 75. mon Caſes, where the Debt is not large, a Perſon worth 1co/. is a 


2 Lev. 204. 
Danv. Abr. 
681. 


11% 12 W. 3. 
c. 9. 


Pract. Attor. 
Edit. 1. 


1 Lill. Abr. 
174. 


1 Salk. 98. 


3 Salk. 57. 


1 Salk, 99. 


good Security: And the Penalty of Bail-Bonds, Oc. is generally 
double the Sum laid in the Writ of Arreſt. The End of Bail is to 
ſatisfy the Condemnation and Coſts, or render the Defendant to Priſon, 

In Adtions on the Caſe for Words, Actions of Account, Battery, 


Treſpaſs and Eje&ment, Covenant, unleſs to pay Money, for Breach | 


of a Condition upon penal Statutes, &c. Special Bail, is not uſually 


uired; nor againſt Heirs, Executors, or Adminiſtrators for the | 


re 
Debt of the Teſtator, unleſs where they have waſted the Teſtator's 


Goods; or in the Courts of London, G c. But where there is a Claim 


of Debt of 10 J. and upwards, Special Bail is required; and yet if the 
Defendant makes Affidavit that he does not owe the Plaintiff 10/, 


the Court on Motion, or a Judge at his Chambers, will order a com- | 
mon Appearance. In Wales and the Counties Palatine, Cauſe of 


Action is to be 20 J. or upwards, to hold to Special Bail. 


Bail Pieces are writ on ſmall you Pieces of Parchment, with cor- 


ners cut at bottom; for Common Bail thus: Midd. J. A. B. de Paroch, 
A. in Com pred. Gen. Traditur in Ballium ſuper Cep. Corp. Foban. Doe 


de London Teom. &. Richardo Roe de eod. Teom. ad Sectam C. D. Ec. 


Here John Doe and Rich. Roe are Sureties of Courſe; and in Special 
Bail, the Bail and Additions muſt be inſerted 1n their Stead. Com- 


mon Bail Pieces, to be filed in fix Days after End of the Term the | 
Attorney appears: And Special Bail, taken before a Judge, &c. when 


accepted, ſhall be filed; after twenty Days Notice given, and twenty- 
eight Days on a Habeas Corpus, if no Exception in that Time, the 
Bail may be filed in four Days. 

Cogmzors of Bail are to juſtify themſelves in open Court, by Oath 
of their Abilities; or by Affidavit, before Commiſſioners as took the 
Bail; or before one of the Judges of the Court: And the Sheriff ha- 
ving taken good Bail, will on a Rule return a Cepi, and aſſign the 
Bail-Bond to the Plaintiff; when the Defendant and Bail may be Ar- 
reſted on the Bond by the Plaintiff in his own Name. But Proceed- 
ings on the Bail-Bond to be ſtay'd, if there is no Return of a Ci 
Corpus And if the Plaintift take an Aſſignment of the Bail-Bond, 
tho* the Bail be inſufficient, the Sheriff is not to be amerced. If 
the Defendant does not find. common or ſpecial Bail, the Plaintiff's 
Attorney is to call on the Sheriff for a Return of the Writ; and if 
he do not return 1t on a Rule, he ſhall be amerced, or ſummoned 
before a Judge to ſhew Cauſe, &c. Where no Bail on a Cepi Corpus is 
returned, Rule will be made to bring in the Defendant's Body. 
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A Defendant, with Leave of the Court, may depoſit Money in Trin. 23. Car 
Court in Lieu of Bail; and the Plaintiff be ordered to wave other B. K. 
are the Roll is marked to have Special Bail, Common Bail not 
to be tiled; but if the Roll be not thus marked, nor the Cauſe of 
Action expreſs'd in the Writ, Common Bail is to be entered. Bail 
= to be accounted good, till queſtioned and diſallowed. In Actions 1 Lill. 1745 
where Damages are uncertain, Bail to be at Diſcretion of the Court: 76. 7. 
But in all Cafes of Removal, except the Defendant be Executor or 
* Adminiſtrator, Special Bail is required. | | . 

Bail is not properly ſuch *till filed, and then tis of Record; and 
the Court may judge Bail ſufficient, if the Plaintiff will not accept 
it. No Writ to hold to ſpecial Bail, is to be ſued out on a Bail-Bond 1 Lill. 178. 
* for Appearance, where not aſſigned to the Plaintiff; but if a Bond 1 
for Payment of 51. be of 10 J. Penalty, if the Bond is forfeited, 
the Defendant muſt put in Special Bail for the Penalty. Bail to the 
Action, to be taken before none but a Judge of the Court; but for 
Appearance, may be before any Officer. A Bail cannot be Witneſs 
for the Defendant at the Trial: And one under Age, not to be Bail. 

If the Plaintiff do not Declare againſt the Defendant in two Terms 
= after Bail put in, the Bail is not chargeable. Before a Scire facias 
taken out againſt the Bail, or before Return of the ſecond Sci. fa. 
the Principal may render his Body in diſcharge of the Bail; fo he 
may on the Day of Return of Procels againſt the Bail: Of which Lill. 430. 
® Notice is to be given the Plaintiff's Attorney, and a Note had from the 
© Marſhal of B. R. Cc. that the Defendant is in Cuſtody; and this is 
called a Reddidit Se, If the Defendant dies before Cap. ad Satisfac. 1 Roll. Abr. 
® againſt him, return'd and filed, the Bail is diſcharged. And where _ 
& : 4 Bail bring in the Principal before the Return of the ſecond Scire 177 4110 
= Facias againſt them, they ſhall be diſcharged. Where a Declaration 3 Lev. 235. 
s laid in another County, when the Original ſued out in London, and 
Bail put in upon it, the Bail are diſcharged. If the Plaintiff De- « Lill. 181. 
© clares for a greater Sum than expreſſed in the Writ, or Proceſs of 

ET Arreſt; or if more Damages, &. are recover'd than mentioned in 1 Salk. 102. 

the Plaint, or than the Sum wherein the Bail bound, the Bail are not 

able. 

10 diſcharge Bail, an Exoneretur muſt be entered; and the Court wood 582. 
on Motion may order Bail to be diſcharged, upon giving other ſuffi- 

© cient Bail. But on a Writ of Error the Bail can't render the Party in 1 Lill. Abr. 
their Diſcharge; for they are differently bound from other Bail: And . Nei Abr. 
where Writ of Error is brought, if the Defendant be not in Execu- 33) © 
tion, it ſhall not be awarded againſt him at Requeſt of the Bail. | 

In C. B. when the Plaintift hath obtained Judgment againſt the Inviit. Legal. 
Defendant, where ſpecial Bail given, the Plaintiff may take the ““, 229. 
Pefendant in Execution, or Proſecute his Bail. On Cap. ad Satisfac. 
gainſt the Defendant, returned Non eft Inventus, Scire facias to iſſue 
=24inſt the Bail: And the Plaintiff may levy Part of the Debt on De- 
endant's Goods, and the Reſidue on the Bail. But if he take the 
bk Defendant's * he cannot meddle with the Bail. If the Defen- 

3 —_ _ not. plead; Execution and Judgment may be had againſt 

ie Dill, 
1 When Cauſes are removed out of inferior Courts, Caveats may be Comp. Attor, 
Wentred * the Judges for good Bail; and Notice to be given of put- 5. 

5 ting 
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ting in, and Names of Bail, Oc. that the Plaintiff's Attorney may 
except againſt them, if Cauſe. 


Writs which hold the Defendant to Bail, to have Cauſe of Action - 
13 Car. 2. expreſſed; And ac etiam Bille in Writs not to be made out for Debt, ü 
c. 2. c. under 101. nor in Action of Treſpaſs, Battery, Oc. without 


Order of a Judge; or on a penal Statute, or againſt Peers, Execu- 
tors, &*c. On a dangerous Aſſault, upon Affidavit of ſpecial Damages, 
a Judge's Hand may be had for Allowance of an Acetiam in the Writ. 

Aw. The Judges of B. R. Juſtices of C. B. and Barons of the Exche- 
. c. 4. quer, have Power by Commiſſion to appoint Perſons in every County 

to take Kecognizances of Bail, in Cauſes * in their Courts. 

12 Geo. 1. When the Cauſe of Action is 10 l. or above in a Superior Court, 
ES and 40 3. in an Inferior Court, Bail to be given, and not under; and 


Affidavit is to be made of Cauſe of Action, and the Sum Indorſed on 


the Writ, for which Bail ſhall be taken. 
Bail for Crimes. 


N ſome Caſes, Bail may be taken for Crimes and Offences ; and in 


others not. | 


2 Inft. 42, By the Common Law, all Perſons might be Bailed, *till convicted 


— : - + of the Offence. By Statute, Murderers, Outlaws, Priſon-breakers, 
Seal, or Coin, &c. are not Bailable : But Perſons guilty of Larceny, 


» Toft rhg. Accellaries to Felony, or guilty of light Suſpicion, may be Bailed. And 
P. C. 98, 1 


99, 184 


extends not to Judges; only Sheriffs, and other inferior Officers. 
2 Inſt. 186. If a Man be dangerouſly Wounded, the Offender may be Bailed, 
till the Perſon is dead; but *tis uſual to have Affidavit from a Sur- 
x Salk. 104 geon, that the Party is like to do well, Tho' a Perſon is found 
guilty of Murder by Coroner's Inqueſt, B. R. can Bail him; not if 


a Criminal be Indicted of that Crime. The Courts of B. R. C. B. 


and Exchequer in Term-Time, and Chancery in Term or Vacation, 
2 Hawk. P. C. Bail Perſons by the Habeas Corpus Act. And the Court of B. R. 
107,109, io may bail Perſons committed by the King's ſpecial Command; or by 
the Privy Council, where the Crime is not expreſs d with Certainty: 
Upon Commitment of either Houſe of Parliament, when on Return 


of the Hab. Corp. it appears to be illegal, B. R. may Bail; alſo tis 
ſaid on an Impeachment, when the Parliament is not fitting, and 


Perſcn hath been long 1n Priſon. 


3 H. 7. c. 3. Dios Jamo of Peace ¶ Quorum 1nus) have Power to let to Bail 
uſpected of Felony, and others, till next Seſſions. But not 


1K 2 P. & M. Perſons 

ws any forbidden to be Bailed by 3 Ed. 1. And none arreſted for Man- 
ſlaughter, or Felony, (being Bailable by Law) ſhall be let to Bail by 
Juſtices of Peace, but in open Seſſions, or by two Juſtices preſent; 

:%3P.&M. which is to be certify'd with the Examination, &*c. Perſons accus'd 
of Manſlaughter, or Felony, for Want of Bail, are to be examined, 
and ſent to Gaol; and Accuſers bound over, &c. 

_ E After Indictment, &c. in Caſes under Felony, for Crimes or Miſ- 

9s. © demeanors, (not prohibited Bail) a Perſon may be Bailed by two 
Juſtices of Peace, One brought before a Juſtice for Felony, 


E where 


Thieves openly defam'd, Houſe-burners, Counterfeiters of the King's "oY 


an Offender committed to Priſon, may remove himſelf by Habeas 
Corpus into B. R. which Bails in all Cafes, not ouſted by particular 
Statute : This Court may bail Murder, &c. for the Statute 3 Ed. 1. 
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admit to Bail, where it ought not to be admitted, is puniſhable by 
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© where no Felony is committed, may be diſcharged ; but if a Felony Dat. 421. 


be committed, the Party ſuſpected is to be bailed, or committed to 
Priſon, Where tis certainly known in Manſlaughter, Felony, &c. 4 Ind. 178. 
that the Offender committed it, Juſtices are not to bail him, 
To refuſe Bail, where the Party is bailable, is fineable; and to 1 balk 196: 
P. C. 97. 


Fine, Cc. as a negligent Eſcape at Common Law. Bail may ſeize 10 Rep. gg. 


the Priſoner, if they ſuſpect he will fly, and carr him before a 


* 
3 
i 


* 
2 
a 


1 
* : 


f A; 
« : 


Juſtice, to find new Sureties; or to be committed in Difcharge of the 
[Ba - 3 OY Ps | 


Bail is in a certain Sum, as 401. each, at leaſt, with the Criminal 5%. Ind. 


in double the Sum; or Body for Body; wherein, if the Offender 2. Hawk: 115. 


does not appear, the Bail ſhall be fined, not executed. 3X 


Where Cauſe of Action not expreſs'd in Writs, Cc. Bail to enter 13 Car. 2. 


2 into Bond for Appearance in a Sum not above 401. and on Appearance 
by Attorney, the Bail ſhall be diſcharged, 


This. Statute was made againſt exceſſive Bail, on Atreſts, Gc. W. EC M. 
Bailiffs. 


| A BAILIFF is a Servant of the Law to the Sheriff of a County, 


to execute Writs, Gc. | | _ | 
The Bailiff's Arreſt, is the Arreſt of the Sheriff; and if he ſuffer 1 Lad. 61, 


© a Priſoner to eſcape, Action lies againſt the Sheriff: Alſo if a Priſoner “. 


is reſcued, it ſhall be adjudged done to the Sheriff. And the Sheriff > Ing. 19. 


is to anſwer for Miſdemeanors of his Bailiffs; but he may have 
Remedy over againſt them. 


All Perſons are bound by the Common Law, not only to affiſt 2 Inſt. 193. 


8 Sheriffs, but their Bailiffs in executing the King's Writs. But former- 
1 ly Bailiffs of Hundreds, were the Officers to execute Writs, ec. 
= tho' 


now done by ſpecial Bailiffs, put in with them by the Sheriff. 
A Bailiff may execute a Writ out of the Hundred; for he is gene- Paſch. 23 


: rally Bailiff all the County over, if a Sheriff's Bailiff, But a Sheriff's . B. K. 
& Bailiff is not an Officer of the Court; only the Sheriff himſelf: The 
gl mg of a Liberty, is ſuch an Officer as the Court will take No- 
% ; tice Ol. 


Theſe Bailiffs of Liberties can't arreſt a Man, without Warrant: ventr. 406. 


from the Sheriff; and yet the Sheriff cannot enter any Liberty himſelf, 
except on a Qu, Minus or Capias Utlagatum, without a Clauſe in his 2 Inft. 453. 
= Writ, Non omittas propter aliquam Libertatem. 


The Court of B. R. will puniſh a Bailiff that miſbehaves himſelf, Fach. 1; 


f in executing the Proceſs of the Court. And no Bailiff, ec. thall (7,1; 199. 


take from any Perſon in Cuſtody any Warrant to acknowledge a Judg- 
ment, but in Preſence of ſome Attorney for the Defendant, on Pain 


I of being ſeverely puniſh'd, A Warrant of a Perſon arreſted to con- Paſch. 5 W. 
kes Judgment taken in Preſence of a Solicitor, or Attorney's Clerk,“ N.. 
hath been adjudged void. 


They who have been Sheriff's Bailiffs for one Year, by Statute are; H. 5. c. 4. 


: not to bear that Office for three Years following. And by another 23 H. 5. e. 10. 
Statute, the Bailiff's Fee for an Arreſt is but 4d. but neither of theſe 


Statutes are obſerved, 


0. TE See 
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See more of Bailiſts, Arreſts, &c. 


— 


; Wallment. 


to be deliver'd back to the Bailor that deliver'd it, ſometimes to 
Uſe of the Bailee, and other Times to a third Perſon. | 
Co. Lit. 39. When a Man receives Goods of another to keep, he ſhould do it in 

a ſpecial Manner, to be kept as his own, or at the Peril of the Ow. 
4Rep-83,34. ner: If Goods be delivered to a Man to he r or only kept, 


At. if afterwards ſtolen, this won t excuſe him; but if delivered as a 


1 Roll. 


338. 


them, for he gught to keep them only as his own. 
# Inſt. 3g. Ia Man leave a Cheſt lock'd with another to be kept, and does 
not tell him what is in it; if the Cheſt and Goods in it are ſtolen, 


the Perſon receiving them will not be chargeable; for he was net 


truſted with them. 


But it is otherwiſe in Caſe of Goods delivered to an Inn-Keeper, * 


Carrier, Oc. Accidents, will excuſe other Perſons; but not them. 


ANISHMENT ss a kind of Civil Death, inflicted on an Offen- 3 3 


der for ſome Crime, 


2 Inſt. 175. No Man ſhail be baniſh'd his Country, but by Authority of Par- 
<9 liament; or in Caſe of Abjuration for Felony, by the Common Law: 
But this is taken away, by Statute, being founded on the Privilege of 
the Sanctuary of the Church, Oc. long ſince taken off. None to 


e. 28. 


Magn. Chart. be baniſh'd, or in any fort deſtroy' d, but by Judgment of his Peers, 


n 


9H. 3. c. 29. or according to Law. 


r Inſt. 132. In Caſe of the Huſband's baniſhment, I eme Covert may act as the 


he Wife is diſabled to bring 


Ia. 236. Husband might, if not Dead in Law: 


any Action without her Huſband, except when he is banifh'd by 


Statute. 
Bankrupts. 


4 Ind. 257 BANKRUPT is either a Man or Woman that living 


\ Buying and Selling, hath got into his or her Hands other Men's | 


Goads, and hides in order to deceive the Creditors. 


13 Eliz.c. 7. Bankrupts are deſcribed to be ſuch as exerciſing uy Trade, depart F 9 

6 falſely arreſt: 
ed; that make fraudulent Conveyances of Lands, or Goods, to defeat Re 
21 Jac. 1. Creditors; ſuffer themſelves to be outlawed; or to go to Priſon, GGW. 


i Jac: the Realm; conceal themſelves; ſuffer themſelves to 


c. 15. 


6. 19. 


Trading Perſons, getting Protections; Perſons endeavouring to com- 
pel Creditors to take leſs than their Due; or to gain Time beyond 
fix Months, the Debt being 1co1. and the Debtor arreſted, &c. all 
thefe are adjudged Bankrupts. | | 

But by 10 Ann. c. 15. the Deſcriptions of a Bankrupt in the AR 

14 Car-2 21 Fac. I. are declared void. No Adventurer in the Eaft-India Com- 

58.10 W. 3. hany; or Member of any Society, ſhall be deem'd a Bankrupt, in 

<.44 _ reſpett of his Stock; Members of the Bank of England, and of the 


. —_— , Þutb-Sea Company, not liable to the Statutes of Bankrupts; and ro 
| Perſon 


Bax ENT is a Delivery of a Thing to another; fometimes 


Pledge, and ſtglen, Action will not lie againft the Perſon that had 
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® Perſon concerned in circulating Exchequer-Billsz Receiver Genera] of 
XX Taxes; Farmer, Grazier, Gr. ſhall be Bankrupt. Nor ſhall Acts dif- 1 Danv. 685, 
charging Bankrupts, diſcharge any Partner in Trade; or one jointly 687. 
bound with the Bankrupt. If where there are two joint Traders, one 3 Salk. 61. 
becomes Bankrupt, it ſhall not affect his Compamon. | 
| if 2 Merchant gives over Trade, and afterwards becomes nonſol- A e 5. 
vent for Money he owed while a Merchant, he is a Bankrupt but tis 
= otherwiſe if for new Debts. A Perſon buys Goods in England, and Raym. 375. 
ſells them in Ireland, may be a Bankrupt in England. A Gentleman 
of the Temple went to Portugal, and there Traded to England and * Sulk. 110. 
© failed; adjudged a Bankrupt here. A Feme ſole Merchant in 
London may be Bankrupt: An Innkeeper ſhall not be a Bankrupt z nor Cle, 585; 
a Taylor; Handicraftſman, &c. But a Shoemaker may; ſo may a fn 
Baker, Brewer, Carpenter, Dyer, Tanner, Vintner, &«. ** 
The Lord Chancellor, &c. is to take Order with the Bankrupt's 34 H. 8. c. 4. 
Body, Lands and Goods; upon Complaint, appoint Commiſſioners, 13 Eliz. c. 3. 
Ge. and the Commiſſioners to convene Perſons ſuſpected to have any 
of the Bankrupt's Effects: If the Bankrupt abſent himſelf after five 
"XX Proclamations, he ſhall be out of the King's Protection; and Perſons 
XX concealing him, to be fined and impriſon d. The Bankrupt refuſing 1 Jac. . 
to be examined, to be committed; and Perſons refuſing to deliver 
Goods, are to be arreſted and committed: Creditors ſhall be received, 


Pr 3 ad 3» a4 th > 
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if they come in within four Months; Commiſſioners may aſſign 
= Debts, Oc. to the Creditors, and though the Bankrupt dies, proceed 
to Execution: Grants of Lands, &c. in other Men's Names, except 
to Children on Marriage; or for valuable Conſideration, are void. 
Another Man's Goods in the Bankrupt's Poſſeſſion, may be diſtributed ?' Jac. r. 
among Creditors ; and Commiſſioners may break open the Bankrupt's 
XX Houſe, Cheſts, Gc. The Bankrupt's Wife is to be examin'd on Oath ; 
and a Bankrupt fraudulently concealing, to ſtand in the Pillory, &c. 
Bankrupts are to ſurrender themſelves to be examined in thirty Days, 4 * 5 Kun. 
and diſcover and deliver up all their Goods, Books, Papers, Eſtate, 92 "IO 
or ſuffer as Felons; but the Lord Chancellor may enlarge the Time 
to ſixty Days: On the Commuſlioner's Certificate, the Bankrupt is to 
be apprehended, Oc. But conforming, to be allowed 51. per Cent. 
out of Eſtate, if it pays more than 8 3. in the Pound, not 8 | 


2001, And other Perſons diſcovering the Bankrupt's Eſtate, to be 
lowed 3. per Cent. | 
 Conmiſhoners are to aſſign to ſuch as ſhall be choſen by a Major 5 Ann. c. 22. 
Part of the Creditors; and the Aflignees to compound with Debtors, | 
No Commiſſion ſhall iſſue, unleſs the Debt of one Creditor petitioning 
amounts to 100 J. or of two Creditors amount to 150 J. or. of three 
amount to co. and Bond to be given to prove the Party a Bankrupt, 
Within thirty Days after Notice, Bankrupts are to ſurrender them. 5 Geo. i. <-24p 

lves to the Commiſſioners, and conform to the Acts, or be guilty of 
elony. Concealing Goods, to the Value of 201. is Felony. Truſ- 

Nees for the Bankrupt are to diſcover Truſts, or forfeit 1001. and 

ble Value. The Commiſſioners to certify to the Lord Chancellor, 

1 hat the Bankrupt hath conform'd and four Parts in five in Number 

nd Value of the Creditors, are to ſign the Certificate. None to vote 

Wor Choice of Aſſignees, whoſe Debt is not 10 J. And where a Com- 
1 miſſion is iſſued, the Debt of one Creditor to amaunt to 100 l. &c. 

in the preceding Act. 1 

3 3 A 
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A Bankrupt in Priſon, on Execution for Debt, may be diſcharged 
on producing his Certificate. And the 7 Geo. 1. directs that Perlons 
having Bills, &c. upon Bankrupts, due at a Day to come, ſhall be 


entitled to Dividends, &c. allowing a Diſcount, at 5 J. per Cent. en | 


the ſame, and Bankrupts to be thereof diſcharged. | 
Perſons who were declared Bankrupts before 14 May 1729. ſhall 


be diſcharged from Debts, Oc. and the Lord Chancellor to allow f 


their Cernticates, as if the AR 5 Geo. 1. was in Force; but the Cer- 

tificates to be obtained, aſſented to by Creditors, in a certain Time, 
Bankrupts nor ſurrendring in 42 Days, and diſcovering Eſtates, 

Sc. adjudg'd guilty of Felony: They are to deliver all Books, Ac- 


counts, Writings, &*c. to Aſſignees on Oath, and be allow'd 5 /. per 


1 Lill. Reg. 
204, 205. 


Wood Inſi. 
310, 311, 


2 Rep. 25. 
Hob. 287. 


1 Danv. Abr. 
687. 
Stone 130. 


Cent. not exceeding 2c0 J. if pay 1053. in Pound: Four Parts in five 
in Number and Value of Creditors, to fign Certificates, @*c. Bonds 
or Notes given to conſent to a Certificate, to be void; and if the Per- 
ſon iſſuing any Commiſſion have more than other Creditors, the Com- 
miſſion ſhall be Smperſeded, and new one had. Bankrupts are to be 
apprehended, on a Commiſſion iſſued; and Notice given to Credi- 
tors, &c. New Aſſignees may be choſen, and the old ones ſhall de- 


liver up Effects to them, under Penalty of 2000. Aſſignees within 12 
Months to account, and Dividend to be made; and there may bea 
ſecond final Dividend in 18 Months, &*c. Commiſſioners are to take 


an Oath; and Attorneys Bills, &c. to be adjuſted by a Maſter in 
Chancery. No Commiſſion ſhall be granted but where the Debt of one 
Creditor doth amount to 100 l. or of two Creditors to 150 l. or of 


three to 2001. &c. 


Commiſſioners may ſell all the Bankrupt's Lands in Fee-ſimple, Fee- | 5 
tail, for Life, or Years, Freehold, or Copyhold; and ſuch Sale fhall 1 


be good againſt the Bankrupt and his Iſſue, and all in Remainder, Gr. 


But this is not to extend to Lands, &s. convey'd Bona fide, before 
he became a Bankrupt. Lands whereof the Bankrupt is jointly ſeiſed, 
may be ſold, as to the Moiety ; And Lands which a Man hath in Right 


of his Wife, but not the Wife's Dower ; Offices of Inheritance may 
be alſo fold, and not of Truſt, annexed to the Perſon. All Goods 


and Chattels, which the Bankrupt was poſſeſſed of at the Time of his 


becoming Bankrupt, though he afterwards ſell them in Market Overt, 


_ be fold: And Aſſignees may bring Actions for the Bankrupts 
Debt 


8, in their own Names, Gc. 


The Commiſſioners have Power to ſell Lands mortgaged, on Ten- 
der and Payment of the „ e And after Real and Perſo- 
iſtribution amongſt the Creditors con- 
. tributing to the Commiſſion ; firſt making the Bankrupt his Allowance, 4 
and after Creditors paid, returning him the Overplus, if any. Aliens . 


nal Eſtate ſold, are to make Di 


as well as Denizens, may come in as Creditors; and all Statutes 


concerning Bankrupts extend to Aliens: An Executor becoming Banl- 


rupt, a Legatee to be Creditor; Surety or Bail, if paid the Debt, 
may come in as Creditor: But if one Truſts a Bankrupt, after he 
becomes Bankrupt, he ſhall not be relieved as Creditor, Mortgages, 
or thoſe who have a Pledge of the Bankrupt's Goods, are not Credi- 


tors within the Statute; they have Security for their Debts in their 


Hands: But thoſe that attach Goods, muſt come in as Creditors, 


Commiſſioners are empowered to adjudge a Man a Bankrupt; - yet 


in an Action, the Jury muſt find it. If Bankrupt commits Felony; 


3 hz = 
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his Lands ſhall not Eſcheat, but the Commiſſioners may fell the 
fame; and his Creditors to have his Goods, not the King. And Sale 3 Salk. 60. 
of Goods by Bankrupts, after Bankruptcy, may be avoided, and the 
& Commiſſioners bring Trover for them, or Debt, &c. If a Debtor to 2 Ventr, 258 
a Bankrupt, pays him his Debt voluntarily, he muſt pay it over again; 
but not, if paid by Compulſion of Law. | 
i In Diſtribution of the Bankrupt's Eſtate when ſold, no more Re- 
3 ſpect is to be had to Debts upon Judgment, Recognizances, Specialties, 
ec. than other Debts. And if Commiſſioners will not pay a Credi- 
tor his Ratable Part, he may have Action of Debt, or Relief in Chan- 
cery. If a Commiſſion is not duly taken out, & c. a Party may tra-? Ref. "27: 
© verle, by ſaying he is not a Bankrupt. Tie Commiſſioners in what , de. 
X Caſes plead the general Iſſue. | 8 
Commiſſioners are to ſell the Bankrupt's Lands by Deed inrolled; | 
but Goods may be ſold otherwiſe. Money of a Bankrupt upon an Vent. 360. 
Execution, in the Sheriff's Hands, can't be diſpoſed of by Commiſ- 
© fioners; but the Bankrupt ſhall have it, who can acknowledge Satis- 
faction. Commiſſioners not to commit a Bankrupt for not difcovering Cc. Car. 
his Eſtate, without exhibiting Interrogatories, on wich lie ought to n 
be examincd. And others are to be examined, as to what they know —.— __ 
© of any Perſons carrying away any Part of it; but not by themſelves. * * ES 
= He that is a Bankrupt to one Creditor, is accourted in Law a 22 Car. 1. 
& Bankrupt to all; and being once adjudged Bankrupt, is always fo to ns 
the relt of the Creditors, 8 5 


Wargain and Sale. 


- WM A BARGAIN and Sale is a Deed whereby the Property of Lands, 
1 Tenements, &c. is for valuable Conſideration granted from one 

Man to anothet. | 

All Things for the moſt Part grantable, may be granted by this Rep. 176. 
Deed ; and Lands, Rents, Advowſons, Tithes, Cc. are grantable by Nep. 25. 
it, in Fee-fimple, Fee-tail, for Life, or Years; alſo Goods and 
& Chattels are transferred by Bargain and Sale: But there muſt be a | 
good Conſideration given, &c. and where any. Freehold is to paſs, 27 H. & c. 16. 
the Deed is to be by Indenture, and inrolled in fix Months, &«. 
& Houſes and Lands in London, and any City, &. are excepted out: 2 
Jof the Statute of Inrollments. The Month by the Common Law is — e 
but twenty-eight Days; and the fix Months are to be accounted at 
= twenty-eight Days by the Month: But when a Statute accounteth by 1 Ini. 135. 
the Year, half Year, &«c. then you reckon according to the Kallen- ? Kab, 374: 
dar. Bargains and Sales of Leaſes for Yeats, or Goods, need not be wa 
Inrolled, or Indented. n N 
All Deeds may be Inrolled at common Law for Security; and 

chere by Miſchance a Seal is broken off, the Deed may be Inrolled-: 
Lands are bargained and fold for Money only, the Deed is to be In0. 672. 
rolled; if for Money and natural Affection, &c. the Eſtate will mm 
45 without it. Bargain and Sale of Lands, paſſes not only the 
reehold of the Lands, but alſo Reverſions, Remainders, &c. without 
H * and Seiſin: And a Rent may be reſerved out of à Bargain and 5. . 

dale by Deed Inrolled, as the Uſe and Poſſeſſion paſs together by Sta- . 
tute, But a Bargain and Sale of Lands for Money, cannot be to 
one Man to the Uſe of another ; but to the Bargaince only. 
| O | Neither 
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Neither the Death of the Bargainor or Bargainee, before Inrolment, 


hinders the paſſing of an Eſtate; but until the Deed is Inrolled, the 
Eſtate of Freehold is in the Bargainor; and the Bargainee cannot 
maintain Action of Treſpaſs before Entry; though he may Aflign, 
Surrender, &c. A Bargainee before Inrollment, tis ſaid niay futter 


a Recovery: And a Bargainee of a Reverſion, where there is a Leaſe 
for Years, is to have the Rent after the Date of the Deed, before In. 
rollment, If two Bargains and Sales are made of the ſame Land, to 
two Perſons, and the laſt Deed is firſt Inrolled; the firſt Buyer ſhall 
have the Land, if afterwards the firſt Deed is Inrolled within fix 


Months; for then the Bargainee is ſeiſed from delivery of the Deed, 


and the Inrollment ſhall relate to it. If one indebted, ſell Lands to 
avoid Payment of Debts; the Sale is good, if the Vendee be not privy _ 
to his Intent. | 
Bargain and Sale by one who is not in Poſſeſſion, nor receives the 
Rents, though in Conſideration of Money, is not good, without Lise. 
ry; but where a Perſon is in Poſſeſſion, &c. the Land will paſs with- 
out Livery. If one bargain Lands of which another is in Poſſeſſion, 
and claims Title to, the Deed is not good; unleſs the Bargainor enter, 


and deliver the Deed on the Ground, &c. and hath good Title. 


Tenant in Tail grants all his Eſtate, to a Man and his Heirs, the 
Grantee hath but Eſtate for Life of Tenant in Tail: If he enfeofß 
him, it makes a Diſcontinuance. Where Tenant for Life bargains and 
ſells his Land by Deed Inrolled, tis a Forfeiture of his Eſtate. | 
One cannot Plead the Inrollment of a Deed, or Exemplification of 
it; but muſt ſhew forth the Deed itſelf, under Seal. 


The Words Bargain and Sell, are not abſolutely neceſſary ; other _- 
Words, as Alien, Grant, &c. for valuable Conſideration, may amourt 


to Bargain and Sale, if by Deed Indented, and Inrolled. Warranty 
and Covenants may be in theſe Deeds; but they are good without * 


-*Sargain and Sale of Goods. Vide Sale- 


Bar in Action. 


BAR is the Plea of the Defendant in any Action, which is 2 

A ſufficient Anſwer, and deſtroys the Action of the Plaintiff, 4 
It is divided into Bar to common Intendment, and Bar ſpecial ; that 

to common Intendment, 1s an ordinary Bar, which difables the Decls- 
ration of the Plaintiff: Bar ſpecial, is that which is more than ordinary; | 

falling out in the Caſe, upon ſome ſpecial Circumſtance of the Fact. 


Bar is alſo Perpetual, and Temporary; Perpetual, that which over- 8 
throws the Action for ever; Temporary, what is good for the Preſent, 


and may afterwards fail. 


: 


though not good upon a Demurrer. One barr'd by Plea to the 
may have the ſame Writ again; if by Plea to the Action of the Writ, © 


| may haye his right Action; but if to the Action itſelf, and the Plain- 


tiff is barred by Judgment, Verdict, ec. it is a Bar for ever, in 2 
Perſonal Actions. In Kev! Actions, there may be Writ of a; higher 


But ö 
= 
7 | * : 
A 


Nature, and try the Right again. 
2 


Plea in Bar not giving a full Anſwer to all the Matter contain'd in : Z = 

the Plaintiff's Declaration, is not good. But if the Plaintiff replies 0 

the Defendant's Plea in Bar, tis a Confeſſion in Law. that tis go 1 
1, 


The Common Law Common=-placd. 51 


But though in Perſonal Actions, once barred and ever barred 1s the Cro. Jac. 15. 
Rule; it's intended where a Bar is to the Right, not where a wrong 0 El. 668. 


I Action is brought. If a Declaration be faulty, and the Plaintiff de- TROL 


murs to the Plea in Bar, confeſſing the Fact if well pleaded, he ſhall 


- have no other Action: But if the Plea be not good, the Plaintiff may 


have other Action. 


Recovery on Aſſumpſit in Caſe, is a good Bar in Debt for the ſame 4 Rep. 94. 
Tuning: And Recovery in Debt, a good Bar to Action on the Caſe. £1% F<: 119: 


Show, I 46 . 


= Judgment in Treſpaſs, on ſpecial Verdict, is a good Bar to Action of 2 Vent. 170. 


Trover for the ſame Goods, | 

If an Executor ſued for his Teſtator's Debt, plead that he had no Plowd. 26. 
© Goods left in his Hands, at the Day the Writ taken out; this is a Kitch. 215. 
good Bar to a common Intendment, till it's ſhewn that there are 
Goods: But then the Defendant muſt alledge a better Bar, or he will 

be Condemned in the Action. | 

har is ſaid to be material, where one in Stay of the Plaintiffs 5 H. 7. 29. 
Action, pleads ſome particular Matter, as Diſcent from him that was 

= owner of the Land, Gc. Feoffment made by Anceſtor of the Plain- Kitch. 68. 


tiff, or the like. And where the Defendant doth not Traverſe the 
© Plaintiff's Title, &. but only makes to himſelf Title in his Bar; 


it is called a Bar at large. 
Bar to a common Intent, is good: And Pleas in Bar, are to have '! Rep. 52. 


apt Concluſion, and pray Judgment Si Aclio, Kc. 


— * 
4 
* *. 
2 0 
A 
7 K 
4 * Ws 
= = 


barged; and the 


» 
er runs from her: Bu 


| f | ble, unleſs he take h 


Vide Pleading. 
Baron and Feme. 


1 4 398 and Feme ſignify in our Law Husband and Wife; and 


by the Law are adjudged but one Perſon. 

Aan cannot grant Lands, ec. to his Wife, nor covenant with, Inft. 112, 
her; but he may covenant with others for her Uſe, &c. and he may 7 Lit. 168. 
Wdeviſe to her by Will: Though a Wife cannot deviſe Lands to her 
Husband, being under the Power of the Husband. And ſhe is fo 

much under his Power, as to be diſabled to contract without his Con- 

Went; and though ſhe may uſe his Goods, yet ſhe may not diſpoſe of, 


er pawn them: But if ſhe takes them away, tis not Felony. If ſhe 3 Ing. 168, 


* Are them to an Adulterer, and he receives them, it will be Felony . 
| im. 1 

= A Wife cannot in Strictneſs bind her Husband by Contract for Ne- 
cſlaries, without his Aſſent; but uſually if ſhe buy Goods for her 

If, as Apparel, G. or for her Family, the Contracts are allowed; 


end the Husband is bound to maintain his Wife in Neceſſaries. But 2 ps 702- 
3 | 3 f he forbids particular Perſons to truſt her, he ſhall not be cha rg d 1 Vent. 42. 


dy them; though a Prohibition in general, by putting her in the 


ess Papers, is not a legal Notice. If the Husband makes the Wife Sid. 10g. 


llowance for Cloaths, &c. which is conſtantly paid, he ſhall not 8 _ 
: Husband is not chargeable. upon an Elopement. 
bo a Wife be very lewd, if ſhe lives with her Huſband; he is 1 Salk. 119, 
argeable for all Neceſſaries for her; and fo if he turns her away, 
t if ſhe goes away from him, as ſoon as known, 
do it at their Peril, and the Huſband is not li- 


er again. And where there is a Separation by Mod. caf. 147, 
Conſent, 


Ferſons Truſting her, 
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Conſent, and the Wife hath a Separate Maintenance, when 'tis No- 
| Mod. 129. torious, thoſe who Truſt her, do it on her own Credit. In other 
Caſes, the Neceſſaries to charge the Huſband muſt be according to his 
Noy Max. 94. Degree and Eſtate. As a Man is not bound by his Wife's Contract, 


1 Leon. 30 without Notice and Aſſent; fo he is not bound by the Wife's Receipt 


i for his Money. 
tInft. 331. The Huſband hath Power ovet the Wife's Eſtate by Marriage; and 
299. where there is no Settlement to the contrary, he gaineth a Freehold, 
Inf. 46, Cc. in her Right, if ſhe have Fee: He alſo gaineth a Chattel Real, 
184, 35% as a Term of Years, &«c. which he may grant away in her Life. time; 


but not diſpoſe of by Will, if he doth not ſurvive her: And where 
the Wife is out of Poſſeſſion, hath only Poſſibility, or is poſſeſſed as 


Dr. & Stud. Executrix, the Huſband cannot have it. All Chattels Perſonal, in 


ch. 7. Poſſeſſion of the Wife in her own Right, are the Huſband's ; but if 


theſe Chattels are Things in Action, as Debts, by Obligation, &c. the 


Huſband ſhall not have them, unleſs recovered by him and his Wife; 


ot he claim them as Adminiſtrator to his Wife, if he ſurvives her. 


Lit. 35, 36. The Huſband ſhall be Tenant by the Courteſy of the Wife's Lan! 
after her Death, where Iſſue born between them: And the Wife ſhall 


have Dower in her Husband's Lands, after the Death of her Huſband; 


4 Inſt. 351. alſo her neceſſary Apparel, &c. and if ſhe ſurvives her Huſband, the © * 
ſhall have her Term for Years, or other Chattels Real again, if the 7 
Huſband hath not alter'd the Property; and Rents, Advowſons, G. 


will come to the Wife again, 1f ſhe ſurvives: If the Huſband charges 
the Chattel Real of his Wife with Rent, Cc. it will not bind her, if 


ſhe ſurvives him. 


w— 


1 Danv. Abr. 
702. 


a Leaſe of the Land, rendring Rent to his Executors, or Aſſigns, to be- 


March 44. Fin after his Death. But if a Leaſe be convey'd by a Feme Sole in 
ruſt for her Uſe, it cannot be diſpoſed of by the Huſband ; if ſhe 

1 Danv. 719. dies, he ſhall not have it, but the Wife's Executors. The Huſband "8 
| is entitled to Rent of the Feme incurred during Coverture, after her 
Keilw, 125. Death: And if the Wife be Leſſee for Life and dies, the Huſband 


ſhall be charged for Rent due. 


Agreements between Huſband and Wife, before Marriage, are ge. 
ncrally extinguiſh'd by the Marriage: But if a Man in Conſideration | 
571,623 of Marriage promiſe to leave her worth 500 J. this is no — in the 

ed. A 
Woman ſole indebted takes Huſband ; it is then the Debt of Huſband © 
and Wife, and both to be ſued: But after the Death of the Wife, the 


Cro. Jac. 


1 Roll. Abr. Life of the Huſband, and therefore not releaſed or extingui 


351. 
Huſband is not liable, except there be a Judgment againſt both during 


3 Mod. 186. the Coverture, If there be a Judgment in Deht againſt a Feme Sole, 
who Marries and Dies, the Baron is not chargeable: Contra, where 
the Judgment againſt her, is had upon Sci. fa. againſt Baron and Feme, 


1 Lill. 213. A Woman married enters into Bond as Feme Sole, if ſhe is ſued 25 


Feme Sole, ſhe may plead non eff Factum; and the Coverture will & 


avoid her Bond. 


1 Inſt. 182. 
2 lad. 236. Huſband; and when they join in an Action, Damage is to be laid 


If Baron and Feme are Jointenants; or a Man hath a Term in 
Right of his Wife, he may grant over the whole. The Huſband ſurvi- 
1 Nelf. Abr. ving, ſhall enjoy the Wife's Term againſt her Executors : And a Huf. = - 
344. band poſſeſs d of a Term of Years in Right of his Wife, may male 


22 F 4 9 3 Tel Oe . ot | N 12 
nme 


A Wife may not bring any Action for Wrong to her, without her 


3 19% only to the Huſband, Bat by the Cuſtom of London, a Feme Covert i 


2 


trading ä 


a =_” ba : a 
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= ...1:-5 in che City as a ſole Merchant, may ſue and be ſued as a Feme 
4 —_ Lek in other Places cannot generally be ſued without the 11 Rep. 62. 
W Huſband. For Treſpaſs and ſcandalous Words, c. of or againſt 
me Wife, the Huſband and Wife muſt fue and be ſued; and Execu- 
tion awarded againſt him. But for her own Offence, a Wife may be g Rep. 72, Y 
indicted, without her Huſband, and be fined, &c. and ſhe may ſue 2 Roll Abr: 
and be ſued in Court Chriſtian, without her Huſband. 0 
S The Huſband is to join in Action for Battery to the Wife; but « Inq. 236. 
in all Cafes where the Feme ſhall not have the Thing recovered, but | 
the Huſband only, he alone is to bring the Action. For Injury done Cro. 538. 
to the Wife alone, Action cannot be maintained by the Huſband with- ' 
out her; but for Loſs and Injury to a Huſband, in depriving him of 
the Converſation and Service of his Wife, he only thall have the, 
Action: And theſe Actions are laid for Aſſault, and detaining the 
= Wife, per quod Conſortium amifit. For taking any Thing from tlie !: Lill. Abr. 
Wife, Huſband only may bring the Action, who has the Property: 
So for a Perſonal Duty to a Wife; and the Huſband has a Right to the 184k. 114. 
Fruits of his Wife's Labour, for which he alone may have Quantum 
= Mernuit, A Huſband is bound for the Appearance of his Wife, where Roh. Rep. 
a Supeens is ſerv'd on her. The Huſband only to be impriſoned for Cre. Ci 4 
want of Bail, to Action brought for Debt of the Wife dum ſola; for 1 Lev. 216. 
XX he muſt find Bail for her and himfelf, But if Action is brought Trin. 12. w. 
© againſt a ſingle Woman, who pending the Action marries; the Plain- * 
uff may proceed to Judgment, and Execution againſt her. 
If a Man threaten to beat or kill his Wife, ſhe may make him find F. N. B. 80. 
RE Surety of the Peace: But ſhe cannot be a Witneſs againſt her Huſ- 
band, nor he againſt her, except in Caſes of High-Treafon. If the Raym. r. 

*XE Huſband aliens the Wife's Lands, ſhe may recover them after his C Lit. 
Death by Cui in vita. Baron and Feme acknowledge a Deed to be 
inrolled, or a Statute, &*c. this will not bind the Feme; becauſe ſhe 
is not examined by Writ, to bar her, as on levying a Fine. 
= If a Leaſe be made to Baron and Feme, the Baron cannot deviſe the 1 Ind. 351. 
Term; the Feme will be in by Survivorſhip, before the Deviſe. A 32 H. S. c. 28. 
Huſband may make Leaſes of his Wife's Lands of Inheritance for 

"WE twenty-one Years, or three Lives, &c. and be good; if the be a 
Party, and the Rent is reſerved to Huſband and Wife, and the Heirs 
» -o the Wife, He is not to alien her Lands, but by Fine wherein 
| e joins, 
= A Feme having Eſtate in Dower, in Tail, &*c, of Lands of the 11 H. . c. 20 
ITE Huſband, making Diſcontinuance, or ſuffering a Recovery by Covin, 
ir ſhall be void, and the Heir may enter. Feme Coverts Convi& of; Jac. 1. c. 4. 
RE Recuſancy, are diſabled to be Executors to their Huſbands, and liable 
co Forfeitures, 


£ 3 8 
. * 


Vide Dower, Jofntures, &c. 


atttt6;s, 


ARRETORS are common Movers and Maintainers of Suits 

and Quartels, either in Courts of Record, or inferior Contts. 
his is an Offence at Common Law, which may be committed s Rep. 35, 
chree Ways. 1. In Diſturbance of the Peace. 2. By ſpreading falſe 37. _ . 
IF Calumnics, to raiſe Diſcord in a Neighbourhood. 3. In — _— 
3 | P taking 
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taking Poſſeſſion of Lands in-Controverſy by Force or Deceit, c. 
3 Inf. 175, And one may be a Barretor by 1 groundleſs and vexa. 
f he proſecutes an infinite Num- 


3 Mod. 97, tious Actions to oppreſs others: But i 
os ber of Suits that are his own, he is no Barretor; If they are falſe, 
he ſhall pay the Defendant Coſts, | 


8 Rep. 37. He that ſtirs up Suits amongſt his Neighbours, is a Barretor ; bu 


one cannot be a Barretor for one or two Acts only: He muſt be a com- 
mon Barretor, and ſo mentioned in the Inditment. On the Indi4- 
ment, the Defendant is to have a Note of the particular Matters in- 
| liſted on. | ? 
2 Mod. 9. A Barriſter at Law, bringing ſeveral Actions in Name of another, 
where Nothing due, guilty of Barretry. Attorney not a Barretor 
for maintaining a Perſon in a groundleſs Action, not privy to it. A 


1 Lill. 286. Common Solicitor, adjudg d a common Barretor; being no Profeſlion 


; in Law. work 
34 Ed. 3. c. 1.  Barreters oppreſs the Innocent, by Colour of Law, which was made 


1 Hawk. p. C. to protect them: And are puniſh'd by Fine and Imprifonment, and 

244- bound to the good Behaviour, and belonging to the Law, ſhall be 
diſabled to Practice, &*c. | 

12 Geo. r. Common Barretors, practiſing in Courts, may be tranſported by 
this Act. 


Ballard, and Mulier. 


BASTARD. is one that 1s born out of Marriage, and *tis not E 
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known by the Order of Law who 1s his Father: Wherefore © 


he ſhall not be Heir, or of Kin to any one; or have Heirs, but of 
his own Body. | 
r In. 3. . Baſtards having gotten Names by Reputation, may purchaſe by 
= ve pg ſuch Names to them and their Heirs: And a Remainder may be li- 
mited to ſuch a Baſtard, by the Name of Son of his reputed Father 
though he may not take by Name of Iſſue, on Limitation before 
born; nor may a Uſe be raiſed to ſuch reputed Son; and he is not 
within the Statute of Wills, where Lands given to him as ſuch a one's 
Child: But by the reputed Name, a Man may devile all his Eſtate to 
a Baſtard, | 
Cro. El. 309 Limitation to a Baſtard in eſſe is good, for he is a Perſon, known; 


but not ſo before Born, as the Law does not provide for ſuch before 


Cro. Jac. 541. Born, If a Woman hath Iflue forty Weeks and eight Days after her 


Huſband's Death, the Iſſue ſhall be legitimate; the Law hath appoint- © 
r Inſt. 244. ed no certain Time for Birth of legitimate Iſſues. And by the Com- 
r Roll. Abr. mon Law, if the Huſband be alive within the four Seas, ſo that he 


* may come to his Wife, the Iſſue are no Baſtards; ſo where a Child is 
born within a Day after Marriage, if the Huſband be under no ap- 


1 Danv. Abr. parent Impoſſibility. If a Man marries a Woman groſly big with 4 | 


7%: Child by another, and in three Days after ſhe is deliver'd, the Iſſue 


| Salk. 122, is no Baſtard; but it is by the Spiritual Law. If Huſband and Wife © 2 


agree to live ſeparate, Children born after ſhall be Legitimate, for 
Acceſs of the Huſband will. be preſumed; but if it be found there 
was no Acceſs, they are Baſtards. Iſſue of a ſecond Wife or Huſband, 
the firſt Living, is a Baſtard : And Iſſue after a Divorce, are Baſtards, 


By 
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By our Law, a Perſon cannot be a Baſtard who is born after "RY 


4 3 riage, unleſs by ſpecial Matter: But if the Huſband be but eight or Ing. 244. 


_— 
_ 


5 
_ 


* 
5 


Woman before Marriage, that is a B 


Panged immediately, If one were Indicted o 


nine Years of Age, or he is within the Age of fourteen, the Iſſue are 

hBaſtards. So if a Huſband is Gelt or loſt his Genitals, &c. which i Dany. 728. 
WT thews an Impoſſibility to get a Child; the Iſſue of his Wife tho' Born 

within Marriage, will be Baſtard. Where a Woman hath Iflue, the Ibia. 729. 


Huſband being over Sea fo long before the Birth that it cannot be his, 
tis a Baſtard. B | | 
lf a Man hath Iſſue by a Woman, and afterwards marry her, the; Rep. 416. 


1 is Baſtard by our Law; but Mulier, by the Civil Law: And lat. 96. 


Mulier is taken for one lawfully begotten. A Man hath a Son of a Terms de 
aftard ; afterwards he marries her, ** 
and hath another Son, that Son is Mulier, and ſhall be Heir. to his 
Father; but the other cannot. A Woman great with Child by a 21 E. 3. 39. 
former Huſband, marrying a ſecond Huſband, the Child ſhall be the 
Child of firſt Huſband ; but if privily with Child, to be the Child 

f the ſecond Huſband, Where a Woman ſays ſhe is with Child by F. x. B. 227. 


"a deceas'd Huſband, and with-holds Lands from the Heir, a Writ 
Poentre Inſpiciendo will be granted to ſearch her, and try it by Jury of 


Women; and ſhe is to be view'd by 12 Knights; and if found, ſhe 

is to be kept in Cuſtody till delivered, &c. | 3 

Special Baſtardy, is triable by the Country, in the Temporal : Ing. 134. 

Courts; but General Baſtardy, as whether one was born in lawful : Rell Abr. 

Matrimony, or his Father and Mother were lawfully married, &c. is 

o be tried by the Biſhop's Certificate. The Queſtion of Baſtardy 2 Roll. Abr. 
Sought to be firſt moved in the Temporal Courts; and after Iſſue join- 535. 
ed, . A to the Eccleſiaſtical Court, to be examined and 2 _ 

Fcertified, gh ae 

© The two next Juſtices of Peace ( Quorum 1mus) may make Orders 18 Eliz. e. 3. 
for puniſhing the Mother and Father of a Baſtard, and for Relief of | 


| che Pariſh where born, Cc. And where a Baſtard born, Churchwar- 13 « 14. 
ens may ſeize Goods, &c. of the reputed Father and Mother, to Car. 2. 


Wiſcharge the Pariſh, ds FA 
Juſtices of Peace are to ſend lewd Women having Baſtards to the ; juc. 1.c. 4. 

Houſe of Correction for one Year. But Baſtards of a Perſon able to 

Weep them, not within the Statute; and a Mother diſcharging the Pa- 

ich, is not to be puniſhed, 

lt is eſteem'd Murder to conceal the Death of a Baſtard-Child, when 21 fe. 127 

Worn; unleſs Proof be made it was ſhll-born. When the Birth is 

Foncealed, it ſhall be taken to be born alive, and on Account of Con- 

Wealment murder'd, EYE | 


Battail. 


HIS is an ancient Trial by Combat in our Laws, before dhv 1 * 
the Conſtable and Marſhal; where the Defendant in Appeal of e.. 
utder, or Felony, might tight with the Appellant, and make Proof . 22. 


= 3 _ whether he were culpable or innocent of the Crime. | 


If the Defendant in the Combat vanquiſh'd the Appellant, he was 


| J Ippos'd innocent, and ſhould go quit, and bar the Appellant of his 
PPpcal for Ever: But if the Appellee were ſo far vanquiſh'd, that 


e could or would not Fight any longer, he mg be adjudg'd to be _ _— 5 


Felony, and Appeal Dyer 301. 
brought 
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brought on the ſame Indictrnents; the Defetidant ſhould not wage 
Terms de The laſt Trial by Combat in England, was Anno 6. Car. 1. between ww 
Ley. 149 Lord Rey Appellant, and Raviſey Defendant; which after many For- 

malities, was referred to the King's Pleaſure. 8 
Dyer. 301. Battail has been anciently allowed in Writ of Right. 


KY Battery. 1 : 
DarrER is a Treſpaſs committed by one Man upon another, 3 
Dalt. 282. vi G armis & contra pacem, &c. And is puniſhable by Action Y 


Pure + c. and Indictment; if by Indictment, the ' Offender ſhall be fined to the 
$34: King; and if by Action of Aſſault and Battery, the Party ſhall reco- 
ver ( = Fe {HG rw ; 2 
Action of tefpoſs will lie as well before as after the Indictment: 
2 Roll. Abr. And the Offender ſhall have a twofold Puniſhment, be puniſhed to 
572+ the King, and the Party. The Defendant in Strictneſs of Law, 5 
1 Hawk.P.C. to Pay a Fine to the King, and Damages to the Party: But it is uſual 
only to bring an Action for Damages, which in Battery and Maihem 
the Court may increaſe, on view of the Record and Perſon. 
Cro. Eliz. 35, To lay Hands gently upon another, not in Anger, is no Battery to 
77⁰. ground an Action; the Law will not preſume any Damage. - 
Terms de If a Man be beaten by another, he may return it in his Defence; 
Ley. $2. ; and plead the other's Battery occaſioned by his own Aſſault ; Alſo one 
. may juſtify beating another who aſſaults his Wife, Child, Father, 
Dalt, 284, G. But a Huſband may correct his Wife; a Patent chaſtiſe hs 
=F 6, Child, within Age; 4 Maſter his Setvaht, or Apprentice; a School: | 
maſter his Scholars; a Gaoler his Priſoners, &c. and be no Batter. 
2 Inft. 316. A Man may beat another to defend his Goods, or Poſſeſſion of his 
Wood Inſt. Fiſtate; but if he kills him, tis Felony, If the Life of any one be 
* 5 Danger by Beating, Cc. Any one may beat him that offers the 
iolence. | 
11 M. b. c 11, In Aſſault and Battery, one may be found guilty of the Aſſault, © 
9 Aon. c. 16. and excuſed of the Battery. Aſfaults on Members of Parliament; 
6 Geo. c. 21. Privy Councellors; or Officers, in Execution of their Offices; are 
puniſhed beyond common Aſſaults, by Statute. : 


Vide Aäton df Creſpaſs and Aſſault. 


AWD! Houſes are Places of ill Fame, kept for the Reſort o 
lewd People, of both Sexes; and adjudged a Common Nuſance. 
3 Inſt. 205. Thoſe who keep them are puniſhable upon an Indictment, by Fine, 
Dult. 92. Impriſonment, Pillory, &c. And Perſons. reſorting to theſe Houſe = 
are puniſhable; and if vehemently ſuſpected, they may be bound 90. 
r Sid. 168. ** good Behaviour. All open Lewdneſs, is indidtable at Common 
a W. : A 
Poph. 208. If one be indicted for keeping a Bawdy Houſe, or enticing an Ap 
prentice to a 1.05 Houſe, &. It muſt be expreſly alledged thu 
"tis a Bawdy Houſe; and appear that the Apprentice, G c. did not 
Hawk. P. C. know it to be ſuch a Houſe, And where a Perſon is indicted for fre- 
quenting a Bawdy Houſe, it muſt be expreſs'd to be ſuch Houſe; = A 
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chat the Party knew it; and not by Suſpicion only. A Lodger who « $4ik. 35: 


| RE keeps but a fingle Room for Bawdry, is Indictable. 


— — (9 _— * 


6332 TH, „ 


„ 


in the City of London, Conitables may enter Bawdy Houſes, and 3 Tnft. 206. 
* arreſt Strumpets, and carry them to Priſon ; and they may be Carted, 
by the Cuſtom. A Conſtable having Information of Perſons at a Mich.13.H.;, 
E Bawdy Houſe with lewd Women, may arreſt them for a Breach of Dit. 214, 
the Peace; and carry them before a Juſtice without Warrant, who 469. 
may commit or bind them over to the Seſſions. 

| ornication and Adultery, are puniſhable by the Laws Spiritual 3 Ing. 


and Temporal. | 
| Behaviour. 


*TUSTICES of Peace have Power, for preventing of Offences, 
J to bind Perſons to the good Behaviour; and to commit them for 
= want of Security. a 
® Surety of the Peace, and binding to the Behaviour, a Juſtice may Dale. 268, 
grant at the Requeſt of any Perſon, or demand ex officio. When *7*: 
granted at the Requeſt of another, he that demands it is to make 
Oath of Blows given, or that he goes in Fear of his Life, or ſome 
= bodily Harm, &«c. | | 
= Perſons of ill Fame, or doing any Thing tending to the Breach of 
= the Peace, by Affrays, Aſſaults, F ighting, Quarrelling, Oc. Barretors, Dal. 263, 
© Rioters, Gc. may be required to enter into Recognizances with Sure- 26 265, 
7 ties to keep the Peace, and be of the good Behaviour; Perſons ſuſ- 1 Cle. 3% 
= pected to break the Peace, may be thus bound; and thoſe who live a 
> ſcandalous Life, by frequenting Gaming Houſes, &. Night-walkers, , Inf. 181. 
Common Drunkards, Common Whores, Cheats, thoſe who live 1dly ; 
" >< and all that are Dangerous, Quarrelſome or Scandalous, may be bound 
> - the good Behaviour. But Miſbehaviours muſt relate to the Publick 
Peace. 
= Surety of the Peace and good Behaviour may be granted againſt Dalt. 267, 
4 = Perſon under Degree of Nobility, whether under Age, or of now. 
full Age; but againſt Peers, Complaint is to be made in the Chancery, 
= or B. R, and they are to be bound there to keep the Peace. By Writ 1 Ed. 3. 16. 
© of Supplicavit out of Chancery, any Man may be bound to the Peace; New Nat. Br. 
and then Juſtices of Peace, are commanded, that they do not Arreſt 8. 
© or compel the Party to find Sureties, which he hath found in the 
Chancery, Gr. It may be granted either againſt a Huſband, at Re- 
queſt of the Wife; or againſt the Wife, at Requeſt of the Huſband, 
RT Oc If one abuſe a Juſtice by Words, ec. relating to his Office, 4 Rep. 16. 
the Juſtice may bind him to the good Behaviour; and the Offender 2 Roll. Abr. 
may be indicted, and fined. | Fs 
f the Peace is broken after a Recognizance given, by Affray, 
Aſſault, Battery, ec. or any Act done to the Terror of the People; Date. 28+. 
going arm'd in unuſual Manner, threatning, Oc. whereby they 4 Cd. 288. 
re put in Fear, the Recognizance will be forfeited; and being certis- P'* 
Led into Chancery B. R. or Exchequer, a Sci. fi. is to iſſue againſt 
che Party ; and other Proceſs to levy the Penalty, G&c. | 
WF Surety for the Peace or Good Behaviour, may be releaſed by the 1 Lin. avr. 


* 
9 


a RF Juſtice that took it, and the Perſon on whoſe Complaint granted. 5": 


Andi if Juſtices of Peace have not good Cauſe to require Surety for 
"= Q Behaviour 


* 
— — — AI — — 
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Behaviour, and the Party refuſing to give it is committed to Priſon, 
Action of falſe Impriſonment lies. | 
In theſe Caſes the Offence muſt concern the Perſon of a Man; not 
Dalt. 296. Treſpaſs on Lands, &c. And abuſive Language, as calling one 
Wood 422. Rogue, Raſcal, Lyar, &c. are not Breaches of the Peace. 


Bills of Erchangt. 


BILL is a commen Engagement for Money, given by one Man 

to another, and by the Credit of the Drawer paſſes as Money. 

| Roll. Abr. s. There is a Difference between an Inland Bill of Exchange, and a 
1 Vent. 152. Foreign Bill; an Inland Bill is but in Nature of a Letter, but a Fo- 
Vent. 307 reign or Outland Bill being refus'd to be accepted, by the Law of 
: Cro. 30%. Merchants, Action lies N the Drawer; and if the Perſon to whom 
; directed ſubſcribes the Bill, tis A umpſit to pay it. But it has been 

1 Salk. 123, held, Indebitatus Aſſumpſit will not he againſt the Acceptor of a Bill 
PO of Exchange; the Acceptance being a collateral. Engagement: And 


there muſt be ſpecial Action upon the Cuſtom of Merchants, or gene- 


ral Indebitatus againſt the Drawer, for Money by him receiv'd to the 
Plaintiff's Uſe. ; l: or r 
Show. Rep. - A Bill of Exchange is made to A. who indorſes it to B. who in- 


5 dorſes it to C. and it's proteſted for Nonpayment; B. may notwith- 


ſtanding his Indorſement, bring Action on this Bill. Every Indorſor 


Ch.JuſtH-lt. of a Bill is liable as the firſt Drawer; but by the Cuſtom of Mer- 


chants, the Indorſee is to receive the Money of the firſt Drawer if he 


can; and if he cannot, by Reaſon of Inſolvency, &c. then the Indor- 


ſor to anſwer. | 


* 


i Satk. 125, The Indorſor of a Bill is anſwerable; for the Indorſement is in N- 5 
127- ture of a new Bill. An Indorſor is not liable to pay the Bill, 'til! 
Endeavour has been us'd to find the Drawer: Tho' the Indorſor is not 


Mod. Caf. 36, diſcharged without Payment; unleſs there be Neglect in the Indorſee, 


„as where he doth not ſeek to receive the Money in convenient Time, 


and the firſt Drawer becomes inſolvent. 


calk. 126,132. A blank Indorſement does not eransfer the Property of a Bill of þ 
Exchange; but the Perſon to whom indors'd may fill up the Indorſe- 


1 5 ment, ſo as to charge the Indorſor. 


i Salk. 125% Bill. of Exchange payable to a Perſon, or Bearer, is not aſſignable 4 


to enable Indorſee to bring an Action; but by a Bill to a Man, or Or- 


der, expreſs Power is given to aſſign, and the Indorſee may maintain | 
3 Salk. 67. Action. If made to A. B. or Bearer, the Aſſignee muſt fue in Name 


„of him to whom it was payable: If to 4. B. or Order, Aſſignee 


may proſecute in his own Name. And the latter is within the Cuſtom ü 


of Merchants; but not the former. 541 

„ 10 W. z. By this Statute, Inland Bills of Exchange for Sum of 5 /. or up- 

©. 17-2, Wards after Acceptance, and Refuſal of Payment in three Days, to 

+= © be proteſted, and Notice given to the Drawer in 14 Days, who is to 
= © repay the Bills and Cha Ab | _ 

- wu 4 Ann, By Statute, Notes for Payment of Money, drawn for Value receiv'd, 

c. 9. and for 20/1, at leaſt, to a Perſon or Order, or Bearer, are good in 

Ua, and aſſignable over as Inland Bills of Exchange; and the Perſon 

to whom aflign'd or indors'd, may maintain Actions againſt the Signors 

and Indorfors, If the Perſon on whom drawn, refuſe to 1 

15 3 * | an 
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and underwrite a Bill, or accept it and refuſe Payment, the Bill is 

do be proteſted; and then the Drawer to pay the Bill, and Intereſt. 
70 Upon a Promiſſory Note to pay Money on Demand, on Action 3 Ann. B. R. 

brought, Intereſt is due from Time of Demand. And if a Man gives 

Ja Promiſlory Note to account with a Perſon, or his Order, for 201, * ca. L. & 

value receiv'd, 'tis a good Bill indorſable over to another. | 23. 


| Bill of Exceptions. . 


7 HERE a Suit is in any Court, if the Plaintiff or Defendant 2 Ind. 426. 
5 alledge Exception to the Judges Opinion, praying it to be 13 E. 1. 31. 
© allow'd, and the Judges do not allow it, then if he who makes the 
Exception writes it, and requires the Judges to ſeal the ſame, on their 
4 doing it, and producing the Bill ſeal'd in Court, the Judge or Judges 
that ſcal'd it, ſhall appear at a certain Day, to confeſs or deny his or 
their Seal; and if the Juſtice cannot deny it, then he is to proceed to 
Judament according to the Exception. | rad 
. heſe Bills extend only to Civil Cauſes 5 and are to be written ſe- Kel. Rep. 15. 
dente Curia, and fign'd by the Counſel on each Side: When drawn 
up, they are to be tender d the Judge for ſealing, which, if he refuſe, 
on Petition to the Lord Chancellor, he will grant a Writ for that Pur- 
poſe. When the Bill is ſign'd, there goes out a Scire- facias to the 1 Lill. 232. 
Judge, ad cognaſcend. Script. and then it is return'd as Part of the 
Record, on the Writ of Error brought, _ NULL | 
There may be a Bill of Exceptions to Evidence, in Civil Cauſes ; 9 Rep. 13. 
*ZZwhere a Demurrer is offer'd for Inſufficiency of the Evidence, and the 2 Init 425, 

Court doth not agree to it; the Court upon Requeſt is to ſeal ſuch *” 

Bill of Exceptions, which is heard on Writ of Error. 


Billa Uera. 


BDILLA VERA is the Indorſement of the Grand Jury upon any Terms de 
pPreſentment or Indictment which they find to be true; and Ley. 86. 
mereupon the Offender is ſaid to ſtand indicted of the Crime, and is 
Pound to make Anſwer unto it: And if the Crime touch the Life of; Inf. 30. 
the Perſon indicted, it is then referr d to the Jury of Life and Death; 
and if they find him Guilty, the Judge condemns him to Death. 
XX Twelve or more of the Grand Jury muſt indorſe Billa Vera on Bac. Elem. 19 
he Indictment, if they find the Bill: But if it appears to be a 
Froundleſs Accuſation, they indorſe Ignoremus, when the Party is diſ- 

harged without further Anſwer. 


Ihe Grand jury may not find Billa Vera for part, and Ignoranuis 
or the Reſt: The Whole is to be one or the other, 2 


f — Blaſphemy. 
9) LASPHEMY is defin'd to be an Injury offer'd to God; by Lynas. e. f. 
9 2 detracting from God that which is due 4 belonging to him, or 
tributing to him what is not agreeable to his Nature, 7385 

All Blaſphemy is an Offence at Common Law, puniſh' d by Fine and 9 & 10 W. 3. 

npriſonment; the Puniſhment by Canon Law, is a ſolemn Penance: © 3* 
nnd by Statute, if any Perſon profeſſing the Chriſtian Religion, ſhall 

enpy any one of the Perſons in the Holy Trinity to be God; or aſ- 


ſert 
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Dyer 305. 


1 Roll. 908, 


909 


2 Lev. 86. 


4 Inſt. 335 
Can. 93. 


1 Roll. Abr. 


The Bona Notabilia are regularly 5 l. but in the 
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ſert there are more Gods than one, &c. he ſhall be adjudg'd incapable i , 
of any Office or Employment: And on a ſecond Conviction, be dif. 
abled to proſecute any Action, to be Executor, &c. and ſuffer three 


Years Impriſonment. 


But retracting Opinions in open Court, Offenders diſcharged from 4 


Penalties, for the firſt Offence. 


B ONA NOTABIL IA is where a Man dies having Goods to the 
Value of 54. or more in divers Dioceſes; and then the Archbiſhop 
is to grant Adminiſtration, 


If one hath a Debt upon Specialty, c. in another Dioceſe, he hath 


Bona Notabilia, and the Probate of the Will, or Adminiſtration of the 
Goods of the Deceas'd, belongs to the 3 of the Province. 


by Compoſition. A Perſon dies having Bona Notabilia in ſeveral Dio- 
ceſes, in each Province of Canterbury and Tork; there muſt be fe. 
veral Adminiſtrations By the Archbiſhops, who have diſtin& ſupreme 
Juriſdictions. If one die on a Journey in another Dioceſe, and hath 
more than 5 l. Value about him, this is not Bona Notabilia. 


It is ſaid to be Bona Notabilia where the Party left Goods to the 
Value of 5 J. in divers Counties, or Peculiars, as Archdeaconries, G 
But of this Quære. As Executors are to take Probate of Wills, ſo 


Adminiſtrators to apply for Letters of Adminiſtration, with Regard to 


Kitch. 102. 
Lit. 165, 


2 Lev. 138. 
139. 
Dyer 179. 


1: Mod. 102. 


Noy 106. 
1 Cro. 410. 


1 Salk. 243. 


1 Lill. 239. 


1 Inſt. 175, 
140, 110. 


6 Rep. 60. 


Bona Notabilia. | 
. _ Wages of Workmen in Yards and Docks, not accounted Bona M. 


tabilia. | L : | 


Boꝛough Engliſh. 


BOROUG H ENGLISH is a cuſtomary Deſcent of Lands, in 


ſome ancient Boroughs and Copyhold Manors, that where a Man 


hath ſeveral Sons and dies, the youngeſt Son, or, where he hath no 
Iſſue, the — Brother ſhall inherit the Eſtate as Heir, by Force 
of the Cuſtom. | ) Dy | beet? 

The Cuſtom goes with the Land, and guides the Deſcent to the 
youngeſt Son; tho' there be Deviſes, &c. to the contrary. If a Man 


make a Feoffment of Borough Engliſh Lands, to the Uſe of himſelf, 


and Heirs Males of his Body, according to the Common Law; or, if 


a Copyhold in Borongh Engliſh be ſurrender'd to Uſe of a Perſon ard 
his Heirs; the Land will nevertheleſs deſcend to the youngeſt Son, 
according to the Cuſtom : And a youngeſt Son ſhall inherit an E t 


ſtate in Tail Borough Engliſh. If the youngeſt Son dies, without Iſſue 


Male, in the Life of his Father, but leaves a Daughter; ſuch Daugb- 


ter ſhall have the Eſtate, after the Father's Death, not the next 
youngeſt Son. But where the youngeſt Son dies, having no Iſſue, 
the eldeſt Son is Heir to him. | 

The Cuſtoms of Borough Engliſh and Gavelkind, the Law takes No- 
tice of when generally alledg'd ; other Cuſtoms are to be particularly 
pleaded. In a Town, a Cuſtom to deviſe Lands in Gavelkind, or Hi 
rou by Engliſh, is not to be alledg'd ; being proper only to Boroughs, 
and Manors. 
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Where Lands go by Cuſtom to the youngeſt Son, it doth not give Dyer «79. 


% = it to the youngelt Uncle. An eldeſt Son may have Lithes out of elf. Abr. 
EX Borough Engliſh Land; and take Advantage of all Conditions, &c. 294. 


Beaches aſſign d. 


Z T)DREACH is where a Man commits a Breach of a Condition of 

'2 2 Bond, or of his Covenant, &c. On Action whereupon the 

® Breach is to be aſſign'd. | : 

When Breach is aſſign'd it muſt not be general, but particular; on Hill 22Car.1 
Action of Covenant for not repairing Houſes, it muſt be aſſign d par- . R. 

© ticularly what is the Want of Reparation. Where a Thing 1s to be 5 Mod. 133. 
done by a Perſon, or his Aſſigns; the Breach is to be that it was 
done by neither the one nor the other. If one covenants he was ſei- Cro. Jac. 36g. 
© ſed, and Breach aſſign'd that he was not ſeiſed; he muſt ſhew who is 


ſeiſed, and why the Defendant is not ſeiſed. In Covenant to provide Cre. Jac. 486. 


= Meat, Drink, and other Neceſſaries; Breach aflign'd for not finding Cro. Car. 20z. 


Meat, Drink, Apparel, and other Neceſſaries, without ſhewing what 

other Things neceſſary, not good. In Title to Lands by another, you : Mod. 107, 
muſt ſay what Title. 292. 
But on mutual Promiſe, for one to do an AR, and another in Con- 3 Lev. 319. 
ſideration thereof to do ſome AR, as to ſell Goods, &c. for fo much 


Money; Breach in the general Words, that the Defendant hath not 


perform'd his Part, is well aſſign d. If a Man diſables himſelf to; Rep. 24. 
per form, it is Breach of Covenant. 

In Debt on Bond, condition'd to give Account of Goods, &c. Breach 1 Saund. 102. 
to be alledg'd, or Plaintiff will have no Cauſe of Action. One brings 

Action for Covenant broken, he ought to aſſign the Breach in ſuch 1 Lill. 246. 
certain Manner, that the Defendant may take an Iſſue: And in Breach 

of Award aſſign'd, the Award to be ſhewn that the Court may judge 1 Salk. 138. 
whether good; for if of a void Part, it need not be perform'd. If a 
Declaration afligns no particular Breach, by Verdi it is cured ; tho? i Ventr. 114, 
ill on Demurrer. _ 
If ſeveral Breaches are aſſign'd, and the Defendant demurrs upon Cro. Jac. 557. 
the whole Declaration; the Plaintiff ſhall have Judgment for all 
Breaches well aſſign'd, as ſeveral Actions. | 

& Formerly none could aſſign but one Breach, tho' ſeveral Things : Netf. Abr, 
were broken, in the Condition of a Bond; but in Action of Covenant, 6. 

es many Breaches might be aſſign'd as you pleas d. And now by | 
Statute in Action on Bond for Performance of Covenants, the Plaintiff s & g w. z. 
may aſſign as many Breaches as he pleaſes; and the Jury to aſſeſs Da- © 10. 
mages and Coſts, for Breaches aſſign'd, prov'd to be broken. On 
Judgment given in Action for Breach of Covenants, Plaintiff may 

Wake Execution; and the Judgment ſtand as a Security to anſwer fu- 


Bꝛibery. 


RIB ER is where one inveſted with judicial Authority, takes ; tad. 
af any Gift or Reward for doing his Office, except of the King: Hb. 9- 
= 4 is the receiving undue Reward, by any one concern'd in admi- 

14 2 "A Publick Juſtice; or in Diſpoſal of Publick Offices, for Gift, 


R A 


ture Breaches, 


Ley. 91. 
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z d. 1453, A Bribe of Money receiv'd though ſmall, the Fault is great , buy £ 5 


147, 223. Meat, and Drink, of ſmall Value, tis not Bribery to receive. 4 


Forteſcue 51. Judge's Servant is puniſhable for receiving a Bribe; and if a Judge © 


offer d a Bribe, refuſeth it; the Perſon that offers it, may be puniſſid. 


Bribery in judicial or miniſterial Officers, is puniſh'd by Fine and 


Impriſonment. N 
Bꝛidges. 


A OM M ON Bridges are built for the common Eaſe and Benefi 
of the People; and therefore of Right ought to be repair'd by 
the Inhabitants of the County, if it be not known who elſe are to 
repair them, | 


13 Rep. 33. A private Perſon may be obliged to repair a Bridge, Ratione Tenu- 
2 Jones 173. re; and if a Man hath only Part of the Lands, he may be compelld 


to repair; but ſhall have Contribution againſt the reſt, If any Inha. 


6 Mod. 307. bitant of a County, or Tenant of Land charged to Repairs of a Bridge, 

be made Defendant to an Indictment, and adjudg'd to pay a Fine; 
1 Salk. 358. they are to have Remedy at Law for a Contribution, from the others 
2 Init, 201. bound to bear a proportionable Part. If a Man ere& a Bridge for his 


own Uſe, and the People travel over it as a common Bridge, he hall | 
i Lev. 112, Nevertheleſs repair it. Where Inhabitants of a County are indicted | 
Vent. 256. for not repairing a Bridge, they muſt ſet forth who ought to repair, 


and traverſe that they ought. 


2 Ind. 79:, If a Man makes a Bridge for the common Good, he is not bound 


to repair it : (But no Perſons are compellable to make a new Bridge, 


but by Act of Parliament.) If a Man hath repair'd a Bridge once 


or twice, it bindeth him not; tho it may be Evidence againſt him, 


13 Rep. 13. till he prove that he ought not to do it. A Man has Toll for Men and 8 
Cattle paſſing over a Bridge, by Preſcription, or Statute, he is to re- 


pair it. : | 
Danv. Abr. Owners of Lands, Bodies Publick, &c. may be bound to repair 
743. Bridges by Reaſon of Tenure, or Preſcription; but a private Perſon 
by Reaſon of Tenure, not Preſcription only. 


Dalt. c. 16. And thoſe who are obliged to repair Publick Bridges, muſt make 
them of Height and Strength, anſwerable to the Courſe of Water; 


and they may enter on any Land adjoining, and ſhall not be Treſpal- 


Mod.Caf.256. ſers, Indictments will not lie, but in Caſe of common Bridges, on 


1 Salk, 12. Highways, G. And not keeping up a Ferry, being a common Pal- | 


ſage, is indictable. 


:2 H.8.5, Four Juſtices of Peace in Seſſions (Quorum umu) are to hear and 
determine Annoyances of Bridges, and charge ſuch as ſnhall repair, 
Se. To call before them the Conſtable, or two able Perſons of ever, 


Pariſh, and with their Aſſent make a Tax, on all Houſholders and 
Perſons having Lands, Sc. | 

1 Ann. c. 18, On Preſentment that a Bridge is out of Repair, the Quarter-Sel- 
ſions may aſſeſs every Town, and Pariſh ; and the Money be levy'd 
by Conſtables, who are to remit it to Treaſurers, &c. appointed by 


the Juſtice, 
Bꝛokers. 


io i. A BROKER is he that contrives and makes Bargains and Con- 
tracts between Merchants and Tradeſmen, Wrongful Sale of 
Goods ſtolen, &c. to and by Brokers in London, will not alter the 
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* 


® Owner, to forfeit double Value. 

Brokers not to take for Brokage above 25. 6 d. for 100. they are g * W. z. 
i to be licenſed in London by the Lord Mayor, who gives them anc: 29, 32- 
© Oath, and takes Bond for the faithful executing their Offices, &c. 

None to act without being licens'd and admitted, under the Penalty of 


* 1 Property : And Brokers not diſcovering ſuch Goods, on Requeſt of the « Jac. 1. 21 


© 5001. and Perſons employing them 501. &c. 15 

Brokers buying and ſelling Shares of Stock, not authoriz d by Act 6 Geo... cs. 
of Parliament, = liable to a Penalty of 500 J. and ſuch Stock-job- 

bing is declar'd a Nuſance, Oc. 


1 Vide the ſeveral Statutes, 


Burglary. 


URGLARY is where a Man in the Night-time breaketh and 

D entereth into the Houſe of another, to the Intent to commit ſome 
Felony, whether the Intention be, or be not executed. If the Offence 

is committed by Day, *tis call'd Houſe-breaking. 

> If a Man hath two Houſes, and lives ſometimes in one, and ſome- Poph. 52. 
zimes in the other, and the Houſe he doth not inhabit is broken in the 

Night, it is Burglary, And if a Criminal do not break a Houſe, as 3 Ind. 64. 
af he be within and ſteal the Goods, and then open the Houſe on the 

Inſide, and go out with the Goods; this is Burglary : So where one 
Zomes down a Chimney, to rob, ec. And if a Servant open a Win- Kel. 68. 


ow for the Thief to come in, it is Burglary in the ranger, and H. P. C. 80, 
Robbery in the Servant: Where a Servant draws the Latch of his 51, 82. 


RE Maſter's Room; or if a Thief break the Glaſs of Windows, a Hole in 


the Wall, unlocks the Door, c. to rob, theſe are a Breaking; and 


l Pot only ſetting a Foot over the Threſhold, but putting a Hand, Hook, 


er Piſtol within the Window, or Door, is an Entry to make it Burglary; 
ut if a Window or Door 1s open, or a Hole made in a Wall” before, 
Ind the Thief enters and fteals, or draws out Goods, this is not Burglary. 
When Thieves pretend Bufineſs to get into a Houſe by Night, or Kel. 42, 6:. 
iſe Hue and Cry, &c. and a Man opens his Door, and then the 
me in and rob the Houſe ; this is Burglary. But the Houſe muſt 4 Rep 49: 
we a Mauſion-Hoſe; and the Out-Buildings, as Barns, Stables, ec. 
joining to the Manſion-Houſe, tis Burglary to break; but not a 
Warn, ©. at a Diſtance. A Shop not ſeyered by Leafe to work in by H. p. c. 8. 
Way only, is Parcel of a Manſion-Houſe: And Part of a Houſe, di- 89. Kel. 84. 
Wded from the reſt, with a Door of its own to the Street, is Manſion ; 
Kurt not a Chamber, where any Perſon lodges as Inmate; wherein, if 
urglary be committed, it muſt be laid in the Manſion- Houſe of him 
Wat let it. A Chamber in an Inn of Court, where every one hath 3 Inf. 65. 
Wvcral etc is a Manſion-Houſe. If the Landlord of a Houſe Wood's Inf: 
Eels into the Rooms of Lodgers, it is not Burglary to break his own 373 
Woule; but 'tis Felony to ſteal their Goods. 
1 * may be committed in a Manſion-Houſe, tho' all the Fa- 5 &. 6 Ea. 5. 
are abſent, And Robbery in a Booth or Tent, in a Fair or Mar- 
dhe Owner being within the ſame, is puniſh'd as Burglary. By 
Fatute, taking away Goods from a Dwelling-Houſe, any Perſon be- 38 4 W. 
therein; or breaking any Shop, Warehouſe, G. in the Day-time, * M. © 9: 


4 3 pc taking away Goods of 5s. Value, no Perſon being therein, 1s 


Burglary. 
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10 & 11. z. Burglary. Stealing Goods in a Shop, Warehouſe, Coach-houſe, &.,, 
privately to the Value of 5 5. tho' there be no breaking, in Night o? 
=. Day, is excluded Clergy. | 5 
5 Ann. 31. And 40 l. Reward is given for apprehending a Burglar, and proſe. 
\ cuting him to Conviction. Alſo a Burglar, out of Priſon, diſcovering % 
| two others, concern'd in the Burglary, ſhall have the 40. Reward, . 


and a Pardon. . 


By-L aws. 


Y-LAWS are certain Orders and Conſtitutions made by Cor. 
porations, for the well governing of their Members; or bj 
Courts-Leet, and Courts-Baron, Commoners, Inhabitants of Vills, G. . 
5 Rep. 63. Corporations can't make By-Laws, without Cuſtom, or the King's 7 
Hob, 211. Charter. But 'tis ſaid every City and Town Corporate, have Power 1 
une #7 inherent to their Conſtitution to make By-Laws for Government of | 
the Body Politick. | 
2 Vent. 33. A Corporation cannot make a By-Law to bind Perſons out of 
Palm. 306. their Corporation. Nor may By-Laws reſtrain a Man from working 
in, or ſetting up his Trade; though they may be made for ordering 
zRep. 64 of Trades, A By-Law by a 7 8 may inflict a reaſonable 
Penalty, which may be levy'd by Diſtreſs ; but cannot impriſon. By. 
Goldsb. 79. Laws ought to be for the common Benefit; and muſt be agreeabl: 
to the publick Laws and Statutes, as ſubordinate to them. To mak 
: Inft. 54. By-Laws, on Pain of Impriſonment, is contrary to Magna Charta. 
Kitch. 45.79. By-Laws are made by common Conſent, for the Good of thoſe 
| who make them, in particular Caſes where the Publick Law doth nt 
Lutw. 30g. extend; and when good, all Perſons within the Limits, muſt tak 
Notice of them. Guilds and Fraternities, by Letters Patent of In. 
corporation, are empower'd to make 7 ola And a By-Law may 
Moor 411. be good to disfranchiſe a Freeman, for Contempt to a Mayor, &. 
© Rep. 63. Inhabitants of a Town, or Vill, without Cuſtom, may make By:- 
Laws for repairing of a Church, Highway, or any Thing for the ge. 
3 Cro. 497. neral Good of the Publick; and the greater Part ſhall bind the reſt: 
532. But if it be for their own private Profit, as well ordering of their 
Cro. Car. 495. Common, & c. they cannot make By-Laws, without a Cuſtom, Tho 
Dal. 103- if the major Part agree, that no Man ſhall put in his Beaſts before 
ſuch a Day; this ſhall bind all thoſe who do not aſſent. 
2 Danv. Abr. The Freeholders in a Court-Leet, may make By-Laws relating u 
437, 458. the Publick Good, and they ſhall bind every one within the Leet 27 
But if they are for their own private Intereſt, Ty owe thoſe only : 
that agree to them, and muſt be by Cuſtom. A Court-Baron, may : 
make By-Laws, by Cuſtom, and add a Penalty for Breach of them. FF 
5 H. 5. c.. By-Laws made by Corporations, are to be approv'd by the Lori! 
Chancellor, and Chief Juſtices, on Pain of 40 J. if againſt the Pub- Y. 
lick Good, &*c. And ſo if they make Ordinances to reſtrain Perſon* FF. 
from ſuing in the King's Courts, &c. | 4 
3 3 
Vide Coppozations, &c. == 


Capacit? 
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Capacity. 


APACITY is when a Man, or Body Politick, or Corporate, 

are able to give or take Lands or other Things, or to fue 

tons. 

all Perſons, void of Impediments, at 21 Years of Age, are capable 1 Int. 1715 
of making Gifts, Grants, &c. and to ſue, and be ſued; and not be- 
fore. Perſons attainted of Treaſon, or Felony, Ideots, Lunaticks, 

Feme Coverts, without their Huſbands, &c. may not make any Deed 

of Gift, Grant or Conveyance, except in ſome ſpecial Caſes : But 
Baſtards, Perſons excommunicate, outlaw'd, &c. are capable of ma- 

King Deeds or Grants; tho' the latter may not ſue Actions, till Ex- 
VA and Outlawry are revers'd. 1 Inſt. 133. 


An Alien born, hath Capacity to ſue Perſonal Actions; but not Dyer 3. 
| Real Actions; and is capable of Perſonal Eſtate, though not Lands of 


Inheritance. | 
N Vide Diſability. 


Capias. 


1 C4 PIAS is a Writ of two Sorts, one before Judgment call'd Ca- 
I pias ad reſpondendum, in a Perſonal Action, to impriſon the De- 
fendant, Oc. and make him anſwer; the other Capias ad ſatisfaci- 
endum, after Judgment, to take the Body of a Man in Execution, till 
Satisfaction be made. | 


In B. R. Oc. the Original is the Foundation of the Capias ad re- Inſt. Legal. 
Jpondendum, and all ſubſequent Proceſs; and the Return uſually, 62, 63: 
the Teſte of the Capias : And the Return of the — is to be 15 
Days at leaſt after the Return of the Original; and ſo in every other 
= Writ. If the Defendant can't be taken, in the County where the Ac- 
tion is laid, or on the firſt Writ, there may be a Teſtatum Capias into 
any other County; and an Alias and Pluries Capias, bearing Teſte 
from the Return of each other. 
If a Capias be ſpecial, in Debt, &c. the Cauſe of Action muſt he Comp. Attor. 
RE rccited, and Subſtance of the intended Declaration; and fo in the 
Original: And if there is any Miſtake in the Name, alias dict. or 
dum, it may be pleaded in Avian and new Original afterwards Pra. $olic. 
will not cure it; but a Diſcontinuance is to be enter'd, paying Coſts, ?9* 
and Plaintiff to begin de novo. 
= Capias ad ſatisfaciendum lies not againſt a Peer of the Realm; wood. 606. 
nor againſt Executors, or Adminiſtrators, except a Devaſtavit is re- Croc Jae. 143. 
turn'd: Where the Body is taken upon a Ca. ſa, and the Writ re- 
turn'd and fil'd, no other Execution can be had, againſt Lands and 
Goods: But where a Perſon dies in Execution, his Lands, Goods 
and Chattels ſhall be liable to ſatisfy the Judgment. A Sheriff cannot 
upon a Ca. ſa. take the Money, and diſcharge the Priſoner ; but on 21 Jac. 1. 24 
F. fa. he may take the Money Law, 16 
WF [here muſt be ſeven Days excluſive between the Teſte and Return 6 w. B. R. 
of every Ce, ſz. to warrant a Sci. fu. againſt Bail, 


8 Capite, 


* 
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Capite, Knight's Service, Sc. 


C4 PITE is an ancient Tenure, where a Man held Lands of the 

King, as of his Perſon and Crown, by Knight's Service, or So- 
cage; and not of any Honour, Caſtle, Manor, &c. ; 

Terms de A Man might hold of the King, and not in Capite; not immedi. 

Ley. 99- ately of the Crown, but by Means of ſome Honour, Caſtle, or My. 

Kitch, 123. nor belonging to the Crown whereof he held his Land. And one 

F. N. B. 5 might hold by Knight's Service, and not in Capite, as of ſome Honour 

: Inft. 64. by Knight's Service, in the King's Hands, by Deſcent from his Ancel. 
tors ; and not immediately of the King of his Crown. 

r Inſt. 168. Knight's Service was a Tenure by which ſeveral Lands in this King. 
dom were held of the King, by Homage, Eſcuage, Oc. and rendering 
Service, for Defence of the Realm, in Time of War ; as Capite was 
for Defence of the King, and his Crown. 

Lit. 153, 159 Grand Serjeanty is a Tenure, whereby one held Land of the King 

i Init. 108. by perſonal Service at his Coronation, which Services were honorary; 
and Petit Serjeanty, is where one holds Lands of the King, to yield 
him yearly a Bow, Sword, Gs. 

12 Car. 2. By this Statute, Tenures in —_— Knight's Service, &c. are taken 

6: 2H: away ; and all Tenures are turn'd into free and common Socage. 


Carriers. 


6 ARRIE RS are Perſons who undertake the Carriage of Good: 
for others, for their Hire. 


1 Inſl. 78. A common Carrier, having the Charge and Carriage of Goods, is | 
anſwerable for the ſame, or the Value to the Owner. If the Goods 


1 Roll, Abr. are ſtolen, he ſhall anſwer the Value: A Man delivers a Box to a Car- 

8 38. Lier, wherein is a great Sum of Money, and tells him tis fill q with 

4 Rep. 83. Silks or other Goods, if the Carrier is robb'd, he ſhall pay the Whole; 
unleſs there be a ſpecial Acceptance, to excuſe him. And Acceptance, 

: Saund. 389. Provided there is no Charge of Money, may make a Carrier excus d, 
where Money is taken. If a Carrier is robb'd of another Mans“ 
Goods, either he or the Owner may ſue the Hundred. 


Roll. Abr. 6. If a common Carrier loſes the Goods he is intruſted to carry, ſpe- 


Noy 114 cial Action on the Cafe lies againſt him, on the Cuſtom of the Realm. 


And a Carrier may have Trover or Treſpaſs, for Goods taken out ef 


Kel. Rep. 39. his Poſſeſſion, by a Stranger: And where Goods are ſtolen from a | 


Carrier, he ſhall indi& the Felon, as for his own Goods; alſo the 
Owner may bring an Indictment againſt the Offender. 
If a Carrier receives Goods to carry them to a certain Place, and 
carrieth them not thither, but to ſome other Place; or if when 
3 Inft. 197. carry'd to the Place, the Carrier then takes them with Intention of 
11. P. 397- ſtealing them; or the Carrier opens the Pack, and takes away Part of 
the Goods; he 1s guilty of Felony. 
v. Carriers are not to take more for Carriage of Goods than aſſeſsd 
9 - Juſtices in the Quarter-Seſſions, under the Penalty of 5 . And 
6 Ann. c. 29. 
5 Geo.1.c.12. Horſes, on Pain of forfeitinʒ all Horſes above: Wheels alſo are to be 


bound with Iron of ſuch a Breadth only, on Pain of forfe ting Horlcs. 


Vide the Statutes. 
| Certiozarl. 


aggons travelling for Hire, not to be drawn with more than fix * 
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I | 
3 Certioꝛari. 
5 7 ERTIORARI is a Writ iſſuing out of the Chancery, King's 


Bench, or Common Pleas, to an inferior Court of Record, to re- 


3 more and certify the Record of a Cauſe. And Indictments from in- 


ferior Courts, and Proceedings of the Quarter-Seſſions of the Peace, 


c. may be remov'd into B. R. by Certiorari. 


Certiorari is to be granted on Matter of Law; not Matter of Fact: Lill. 254, 
It doth not lie to remove a Cauſe out of an inferior Court, after Ver- Mich. 1654. 
dict given. Nor ought regularly to be granted to remove an IndiQ- * K. 
ment, after the Party indicted hath travers'd and pleaded to the Indict- 
ment. And if a Party does not uſe it till after the Jury are {worn, Mod. Caf. 16. 
he loſes the Benetit of it. The Court will grant a new Certiorari, to Ct. ic. 369. 
affirm, not reverſe a Judgment. | | 
The Court is bound to award a Certiorari on Indictment, at Suit of 2 Hawk. P. C. 
the King; but 'tis diſcretionary to grant it or not, on Prayer of the? 7: 
*Defendant : And it ſhall not be granted for Removal of an Indictment 
before Juſtices of Gaol Delivery, without ſpecial Cauſe ; or there is 
much Difficulty in the Caſe, &c. And Indi&ments of Perjury, For- 
gery, or for great Miſdemeanours, may not be remov'd. Certiorari 1 Salk. 147. 
not to be had to remove any Order of juſtices of Peace, where an 
Appeal lies to the Seſſions, before the Matter is determin'd there. 
& After Conviction, if the Judge below is doubtful what Judgment Salk. Rep. 
ought to be given, a Certiorari may be granted for removing the In- 9. 
dictment, &c. but not otherwiſe. And in an extraordinary Caſe, the 
Court on Motion, will grant a Certiorari to remove a Judgment . Li1. Abr. 
given in an inferior Court; when the ordinary Way of taking out 253: 
Execution is hinder'd. SHI E275 79 | 
= A Certiorari in B. R. ſometimes hes without moving the Court; Mich. 22 Car. 
put in many Caſes, there muſt be a Judge's Hand for it. In Vacation- ©: K. 
1 ime, a Certiorari may be granted by any of the Judges of B. R. and 
Pccurity is to be found before Allowance thereof: It pray'd at a 
dhge's Chamber, tò remove an Indictment out of London, or Middle- Raym. 74- 
Fer, Notice is to be given to the other Side three Days before, or the 
&-7::0ra74 not to be granted, 3 
Certiorari goes to remove Convictions of which a Writ of Error Moe. Caf. 15. 
Woth not lie. But it is never ſued out after a Writ of Error, but 1 S«lk. 143. 
here Diminution alledg'd. And when the Thing in Demand ex- 
edeth not 5 J. a Certiorari not to be hid; but Writ of Error, or 21 Jac. 1. 23. 
Attaint. 1 ler 


No Certiorari is to be granted out of B. R. for Removal of an In- 5 & 5 W. 80 


| ; ictment before Juſtices of the Peace at the Quarter-Seſſions, before M. c. 11. 


rab, unlels Motion be made in open Court; and the Party indicted 
- 3 by two Perſons in 20 J. each, to plead to the Indictment 
. . Co { 

decurity of 501. is to be given for Payment of Coſts, &c. on grant- 480 fw. & M. 
Ws Certiorari's to remove Proceedings relating to deſtroying the Game. 

Wpden a Certiorari is return'd, on a Rule given, Bail to be put in 

fore a judge; or a Procedendo to be granted. And Returns of Cer- 
Parte under Seal; and the Remedy for a falſe Return, is Action 2 Hawk. 295. 
: f the Caſe at Suit of the Party injured ; and Information at Suit of 


3 Ceſſavit, 


I | e King, 
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Ceſlavit. 


F. N. B. 283. C ESSAVII is a Writ that lies where Tenant for Years of Land: 
at a certain Rent, ſuffers the Rent to be behind two Years, and 
no ſufficient Diſtreſs can be found upon the Land, then the Land- 
Terms de lord ſhall recover the Land: But if the Tenant come into Court be- 
Ley. 197- fore Judgment given, and tender the Arrearages and Damages, and 
find Security that he ſhall ceaſe no more in Payment of the Rent, 

then the Tenant ſhall not loſe his Land. : 
New Nat. Br. A Lord ſhall have Ceſavit againſt Tenant for Life, where the Re. 


464. mainder is granted over in Fee to another; but a Donor of an Eſtate 


Tail, may not bring it generally againſt Tenant in Tail : And if the 
Lord diſtrains pendant his Writ of Ceſ/avic, the Writ ſhall abate. 
The Heir may not maintain this Writ for Ceſſure in the Time of 
his Anceſtor ; and it lies not but for annual Service, as Rent, Cc. By 
6E. 1. c. 4. Statute, if a Fee-Farmer ceaſe to pay his Rent two Years, the Le. 
ſor may bring Ceſ/avit, and recover the Land. 


And 1n this Caſe, the Heir of the Demandant may maintain 


Ceſſavit againſt the Heir or Aſſign of the Tenant, 


Challenge. 


HALLENGE is an Exception to Jurors, return'd on? 
Trial; and is either to the Array, or the Polls; to the Array, 
when Exception is taken to the whole Number; and to the Poll 


when Exception is taken to any one or more, as not indifferent. Ant © 
1 Inft. 155, there may be a principal Cauſe of Challenge to the Array, and a Chil 7 
56, 17. lenge to the Favour; and Challenge to the Polls may we ry er 1 


Plowd. 425. A principal Cauſe of Challenge, is in Reſpect of Partiality, or De. 
fault of the Sheriff, by Reaſon of Kindred, Affinity, &c. to the 


r Ing. 155, Plaintiff or Defendant; or if one of the Jury is return'd at the No. 


157, 158. mination of either of the Parties, &. If à Knight be not return d 


Hob. 291. when a Peer is Party: To the Favour, is where the Plaintiff or De. 


fendant is Tenant to the Sheriff, the Sheriff's Son hath marry'd th: 


Daughter of the Party, Gc. But where the King is Party, or in Caſe 


of Life, the Array is not to be challenged for Favour. If one of 


2 Saund. lee 4 . 7 ? ; 
2 Sand. 344: the Parties is of Affinity to a Juror; if a Juror hath given a Ver 


636, 637, Kc. dict before in the ſame Cauſe; or if after return'd, he eats an! | 
| drinks at the Charge of either Party; if he hath been an Arbitr: | 
2 Leon. 40. tor in the ſame Cauſe; if any Adtion be depending between a Par) 
Dyer 176. and a juror; or if he owes Suit of Court to a Lord, who 

Plaintift; if the Juror hath any Intereſt in the Thing; or the Party 
r Inſt. 172. is the Juror's Maſter, c. Theſe are Challenges to the Favour: 
And Jurors may be challenged for Defe& ; as of Birth, becauſe Alien 


. d. n e Age, becauſe a Minor; or of Eſtate, for want of 10 


per Annum Freehold, &c. And may be alſo challenged for Crimes: 


as if a Juror be convicted of Felony, Perjury, &. whereby he be. 


comes infamous, | 
Peremptory Challenge, is without ſhewing any Cauſe, in Caſes d 
Treaſon or Felony. One indicted of Treaſon, may challenge 3 


1 Inſt, 155. 


Jurors peremptorily, and in Murder and Felony 20; and mors { | 


3H.7- ſhewing Cauſe: But in Treaſon for compaſling to kill the King, 


G ; 
3 1 7 | 
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3 no Challenge is to be allow'd but for Malice. If two or more are 3 S. 8«. 


by * 


put on Trial for Treaſon, they may challenge 35 Jurors each, if try'd 


ſingly; or jointly ſhall have that Number of Challenges in the whole : 
And if a Perſon challenge peremptorily more than allow'd, he is to: Hawk. PC. 


4 be dealt with as one ſtanding mute; or if for Felony excluded Clergy, *'+ 


may have Judgment of Death. | 
® All peremptory Challenges, ſhall be taken by the Party himſelf; Hob. 235, 
Jand if there are ſeveral Challenges, they muſt be took all at once. 
Cauſe of Challenge to be ſhewn — when a Juror is chal- 1 Bulft. 197 
enged above the Number allow'd; and Defendant ſhall ſhew all 2 Hawk. 415. 
Cauſes of Challenge, before the King ſhews any; and he not to thew 

his Cauſe of Challenge before all the Jury call'd over, to ſee if enough Rim. 473. 
beſides Perſons challenged. 
Where the Array of the whole Jury is challenged, the Counſel for 1 Lill. 265. 
the Party is to read the Challenge in French, and deliver it to the Se- 
dr,, who reads it in Latin: And in Principal Challenges, the 
Record is to be ſhewn, or conclude to the Favour, except it be a Re- 

cord of the ſame Court. A Challenge may be made to the Polls, af- 1 Ind. 157. 
ger made to the Array. But after one Man is ſworn, the Array cannot 

dc challenged. The Time to challenge a Juror is before {worn ; un- Wood. 593. 
els the Cauſe ariſes afterwards, 
If ſome of a Jury are challenged for Favour, they ſhall be try'd 1 Ing. 158 
F the reſt of the Jury on Oath, whether indifferent; and a Juror Finch 413. 
challenged may be examin'd on Oath, where not to his Diſcredit. If 


Challenge is made to the Array, two Triers to be appointed, who are 1 Buld. 114. 


worn, and then the Cauſe is ſhew'd, which they try, and the Matter 

being prov'd, is enter'd of Record ; but if not, the Trial goes on. 

Where a Sheriff is challenged, Proceſs to be directed to the Coroners ; Tr. per Pais 
and if there be Challenge againſt them, the Court will appoint Elifors 15. 
Wo return Jurors, &c. A Juror -return'd by a wrong Name chal- Liy. 260. 
Wenged, and withdrawn; ſo that the Jury could not be taken, but a 


ales granted. Juror of Affinity to any Member of a Corporation, i $aund. 344. 


here the Corporation brings an Action, is principal Challenge. It 

not ſufficient Cauſe of Challenge, that a Juror deliver'd his Opi- parc. * 
Pion touching the Title of the Land in Queſtion; which may be al- 23 Car. B. R. 
Wer d on hearing the Evidence. | 
By Statute, if one challenge a Juror, he ſhall aſſign the Cauſe ; and 33 E. 1. 

F he alledge not a good Cauſe, the Inqueſt is to be taken. Default 

Wt Hundredors, was Cauſe of Challenge: But by 4 & 5 Ann. every 4 Ann. 
enire facias for Trial of Iſſues in any Court of Record, is to bee 16. 
Warded of the Body of the proper County; but not to extend to 

Appeals of Felony, Indictments, = | 


| Champevty. 


HAMPERTY is a Bargain with the Plaintiff or Defendant 

d have Part of the Land, Debt, or other Thing in Suit, if the 

Mrrty that undertakes it prevails therein: But a Grant made to have , 19. 452. 
et che Thing in Demand when recover'd, to ſatisfy a juſt Debt, ld. 208, 

Fc s not Champerty. 4 5 


An Attorney follows a Cauſe, to be paid in Groſs, Oc. held Cham- Bro. Cham. 3. 


Perty. Bat giving Part of Land in Suit, after the End of it, to a 
T Counſellor 


Co 
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| Counſellor for his Wages, will not be Champerty ; if there be no pre. 
H b. 1179, cedent Bargain, before the Action brought. | 5 
Terms e Juſtices of B. R. and C. B. and of Aſliſe, and Juſtices of Peace in their © 
Ley. 111. Quarter-Seſſions, are to enquire of, hear and determine Offences f 
Champerty, as well at the King's Suit, as at Suit of the Subject. Ar! 
this Offence is puniſhable by Common Law, and Statute : The Sti. 
33 Ed. 1. c. i. tutes make the Offenders liable to three Years Impriſonment, and to: 
28 E. 1. c. 11. Fine at the King's Pleaſure: And Perſons giving up a Right to another 
are to forfeit the Value, Gc. 


33 Ed. 1. Champertors are thoſe that make Pleas and Suits, or cauſe them t \ 
be mov'd by their Procurement, and ſue them at their own Coſts, tg | 
have Part of the Lands, &«. | N 


Chance⸗Medley. 


) 
66 is where a Man is doing a lawful Ad, 
without any evil Intention of Hurt to another, and ſome Per. 
ſon is kill'd by Chance thereby. ; 
3 Inſt. 56. As if a Perſon caſts a Stone, which hits a Man or Woman, who 
| dies thereof; or ſhoots an Arrow, Oc. and another that paſſes by i 
H. P. C. 31. kill'd; if one is felling a Tree, and the Head of his Hatchet flies of | 
and accidentally kills a Stander-by ; if a Workman throwing down * 
Dult. 3351. Rubbiſh from a Houſe, after Warning to zake Care, kills a Perſon; if | 
a Maſter in correcting his Servant, a School-Mafter his Scholar, G 
in a reaſonable Manner, happen to occafion his Death; all theſe are 
Chance-Medley. | 
Terms de But if a Man caſts Stones in a Highway, where Men uſually paſs; 
Ley. or ſhoots an Arrow, Gc. in a Market-Place, whereby a Perſon 5 
Kel. 40. Kkill'd; if a Workman throw down Rubbiſſi from a Houſe, in Citis © 
N. p C. 38, Where People are continually paſſing; if a Maſter, School-Maſter, Gr. 
31, 26. correct his Servant or Scholar beyond the Bounds of Moderation, i 
Kel. 65, 133. is Manſlaughter; and if with an Iron Bar, or other improper Inſtru- 
ment of Correction, it is Murder. | 
2 Inft. 56. If a Man, qualify'd to keep a Gun, be {hooting at wild Fowl, and 
kill a Perſon, *tis Chance-Medley ; if he be thus ſhooting, and not 
. c. 3. qualify'd to keep a Gun, 'tis Manſlaughter ; and if he be ſhooting t 
5 tame Fowl of another, tis Murder. 
A Man whips his Horſe in the Street, and the Horſe runs over 1 
H. P. C. 38. Child and kills it, *tis Manſlaughter ; but if another whip the Horſe, 
'tis Manſlaughter in him, and Chance- Medley in the Rider. 
Phe Offender in Chance-Medley has a Pardon of Courſe, but f- 
feits his Goods. ns | 


Vide Se Defendendo, 6c. 


Chancery. 


N the Chancery, are two Courts; the ordinary Court, where the 
1 Proceedings are according to the Laws of the Realm; and the ex- 
: traordinary Court, being a Court of Equity. 1 

4 Init. 79, The ordinary Court, holds Plea of Scire facias for Repeal of the 
1, % King's Letters Patents, when granted to ſeveral Perſons 1 * = 
a | Ing, PF 
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Thing, &c. and of Recognizances acknowledz'd in Chaneery, &c. 


the Proceedings wherein, are filed in the Peity-Bag Office. All ori- 

ginal Writs, Commiſſions of Bankrupts, charitable Uſes, of Ideots, 
Lunacy, &c. here go forth, for which the Court is always open; 1 Dany Atr. 
hence alſo iſſue Writs of Habeas Corpus, Prohibitions, &c. in the Va- 77* 
cation, which are to be had out of the other Courts only in Term- 

© lime; here Suhpena's may be had to force Witneſſes to appear in 
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other Courts, that have not Power to call them: And this Court 

3 may hold Plea of all Perſonal Actions, by or againſt any Officer of the 

Court; and of ſeveral Offences and Cauſes, by Act of Parliament. 

Ihe Extraordinary Court, proceeds by the Rules of Equity and + Taft. 5+: 

Conſcience, in abating the Rigour of the Common Law, and giving 

Remedy where the Courts of Law are defective: Here Relief is given 1 Rell. Abr. 

to Infants, notwithſtanding 0 for or againſt Women Covert, ““ 
notwithſtanding their Coverture ;, Executors may ſue one another, or 

„„ one Executor alone be ſued without the reſt ; all Frauds and Deceits, 

. are here relievable; all Accidents to Mortgagors, Obligors, &c. againſt Senft Jur. 

enalties and Forfeitures, where the Intention was to pay the Debt: 

10 all Breaches of Truſt and Contidences; unreaſonable Engagements, 

| @c. This Court may force unreaſonable Creditors to compound 1 Danv. Abk. 
Debts; make Executors, &c. give Security and Intereſt for Money 27, .. 

Nong in their Hands; order Performance of a Will; decree who ſhall 1 Salk. 154. 

Shave Tuition of a Child ; confirm Title to Lands, where the Deeds 

Bare loſt; make Conveyances, defective thro' Miſtake, good and per- 

f Pd; may decree the Incloſure of Lands, that are common; relieve 

Coppholders againſt 11> Uſage of their Lords; oblige Men to come to 

account with each other; avoid the Bar of Actions by the Statute of 

8 Limitations, &c. But this Court will not retain a Suit by Bill under 

& 001. Value, except in Cafes of Charity 5 nor under the Value of 40s. 

ber Ann. in Lands: And tho' the Power of this Court of Equity is ſo 

ll 

y 


Walt, it is no Court of Record; and therefore can bind the Perſon on- 
Wy, not Eſtate of the Defendant. | ; 
nin Chancery, Relief may be had after Judgment in the Courts of 1 Roll. Rep. 
d e; tho not regularly. But when a Plaintift can have Remedy at, eit Ab- 
aw, or by his own Act deſtroys his Remedy, he ſhall not be reliev'd 422 
an Equity : And Chancery refuſes to relieve Perſons in Suits, which! Danv. 754, 
end to the Overthrow of an Act of Parliament, or any Maxim of en 
Fommon Law ; for if a Man loſes his Obligation, he ſhall not recover 
is Debt, Gr. Tho' if there be apparent Fraud, or in a doubtful 
Haſe in Law, Relief may be given againſt a Statute. Verbal Agree- 
Pents not executed; naked Fromiiſes, Eſtates deriv'd under conceal'd 
Eitles; long Leaſes, as for 1000 Years; and Mortgages, where no 
Pemand made in 20 Years, &c. are not relievable in this Court. 
4 Cauſe cannot be try'd by a Jury in this Court, when the Parties 4 Int. 30. 
Eat Iſſue; but the Record is to be ſent into the King's Bench, and 
chere, and afterwards remanded into the Chancery, where Judg- 
ent ſhall be given: But a Demurrer in Law, may be argued in this 
mw & Writ of Error lies into B. R. on Judgment given in this 
By Statute, the Court of Chancery is to follow the King. And 28 Ed. 1. e. f. 
nom aggriev'd with any Statute, are to have Remedy in the Chan- 36 E. 3. e. 9. 
Fry. But no Siapama or Proceſs is to iſſue out of this Court, till a 4&5 Ann. 
Wil 15 filed; except in Injunctions to ſtay Waſte, Suits at Law, &c. © 6. 
On 
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On a Plaintiff's diſmiſſing his Bill, or the Defendant for Want af 
Proſecution, Plaintiff to pay full Coſts. - | 25 
Geo. a. c. 30. All Orders and Decrees made and ſign'd by the Maſter of th: © 
Baolls, ſhall be good and valid Decrecs of the Court of Chancery, {, © 
azãs they are not inroll'd 'till ſign'd by the Chancellor; and ſubject | 
be alter' d, or revers'd by him. | 
deb. 2.c.25. - A Defendant not appearing on Silpœna, and abſconding to avoid 
being ſerv'd, the Court may make an Order for his Appearance 2 
+ a certain Day, which is to be publiſh'd in the Gægette, &c. And if 
he do not appear, the Plaintiff's Bill ſhall be taken 1 confeſſo, ani 
Defendant's Eſtate ſequeſtred to ſatisfy the Plaintiff, &. 
Ibid. But Perſons out of the Realm, returning in ſeven Years, may hae 
g 2 Rehearing, and be admitted to anſwer, &c. otherwiſe, to be barr' 


and Decree confirm'd. 


Chaplains. | 


'A CHAPLAIN is he that performs Divine Service in a Chapel 
and is commonly us'd for him that depends upon the King, « 
ſome Nobleman, or other Perſon of — 
21 H. 8. j. A Duke and Archbiſhop, may retain fix Chaplains; a Marques 
and Earl five; a Viſcount and Biſhop four; a Baron three; and ever 
Dutcheſs, Marchioneſs, Counteſs, and Baroneſs, two: And each muj 
have Licenſe or Diſpenſation for two Benefices. Alſo the Treaſurer 
and Comptroller of the King's Houſhold, the King's Secretary, &. 
23 H. 8. c. 16, and the Maſter of the Rolls, may have two; the Chief Juſtices, ani 
_ every Judge of B. R. and C. B. the Chancellor and Chief Baron d 
the Exchequer, the Attorney and Solicitor General, one Chaplain, 
Attendant on his Perſon ; having Benefices with Cure, &c. who my 
be non-reſident on the ſame. | . == 
4 Rep. 113, If a Duke, Earl, &c. retain a Chaplain, and die; or is attaintel 
119. of Treaſon; or an Officer qualify'd to retain a Chaplain, is remote 
from his Place, the Retainer” is determin'd : And if a Woman that 
gattains Nobility by Marriage, with a Duke, Earl, G&c. afterward 
Terms de marry under the Degree of Nobility, her Power to retain Chaplain 
Ley. 116. js determin'd. But *tis otherwiſe where a Woman is noble by Deſcent 
- marrying one under Degree of Nobility, when her Retainer before 
or after Marriage, is in Force. The Wife of a Baron, during Cover 
ture, cannot retain a Chaplain. © | £8 40 
4 Rep. 89,90. Retainer of a Chaplain holds during Life: And one cannot di- 
voy 723 charge his Chaplain, when advanc'd, to qualify another in his Place 
| Chaplains are retaind by Letters Teſtimonial, under Seal; and when 
a Nobleman hath his full Number, if he diſmiſſes them after pr.. 
N * they are ſtil] his Chaplains at large, and may hold Living 
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4 Rep. 11*, When a Chaplain hath taken a ſecond Benefice, before his Lord? 
228 attainted, or dieth, the Retainer is good, to qualify him to enjoy tie 
Benefices : Contra, if the Lord is attainted, &. before the Chaplin 

hath taken his Benefice. It | | 


2 


_ Chat: 
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if HASE 1s a great Quantity of Woody Ground lyihg open, 
1 and privileged for wild Beaſts and Fowl. 

A Chaſe is of a middle Nature, between a Foreſt and Park; be-  Invt. 233. 
Ting leſs than a Foreſt, and not having ſo many Liberties, though of 

Ja larger Extent, and ſtored with greater Diverſity of Keepers and 

wild Beaſts than a Park. 

* Chaſes and Foreſts have different Officers and Laws; for a Chaſe 4 Ind. 314, 
is ad Communem Legem, and not to be guided by the Foreſt-Laws. __ 


A Man may have a free Chaſe belonging to a Manor in his Woods, 


* well as Warren and Park in his Grounds, they are collateral In- 
heritances, and not iſſuing out of the Soil. 

If one have a Chaſe within a Foreſt, and he kill or hunt any Stag, i Jones Rep. 
Red Deer, or other Beaſts of the Foreſt, it is ſaid he is finable. A 75: 
ZMan who hath Freehold in a Chaſe, may cut Timber and Wood ; 

but muſt leave Covert ſufficient to maintain the Game: And fo if a 

Perſon hath a Chaſe in another's Soil, the Owner can't deſtroy all 11 Rep. 22. 
the Wood, but is to leave Browſe-wood accuſtomed. Owners of the 

Soil may have Common for Sheep, and Warren; but not keep more 

than uſual, nor make Burrows where none before. | 


A free Chaſe, if inclos'd, is good Cauſe of Seizure into the King's 


© Hands. 
Y Chattels. 
Ar TELsS, in our Law, are all Goods, moveable or im- 


moveable, that are not Freehold. 

They are divided into Real, and Perſonal; Real, ſuch as appertain « tag. fit. 

not to the Perſon, but concern the Reality, Lands and Tenements, as 

Leaſes, ec. of Lands for Years, Rent out of Lands, Intereſt in an 
dvowſon, in Statutes Merchant, Staple, &c. a Box with Charters Noy Max. 

f Lands, Corn cut, Trees cut, &c. Perſonal, as Gold, Silver, Plate, 49, 50. 


Jewels, Houſhold-Goods, Cattle of all Sorts, Corn ſown on the 


round, an Apprentice for Years, & c. which belong to the Perſon, 

dare recoverable by Perſonal Action. 

But Land, Trees growing, Deeds concerning Freeholds, and Obli- Dyer 5. 
tions, Oc. Things in Action, are not comprehended under Goods .f. 33: 
nd Chattels: Tho' Writings pawn'd, are ſaid to be Chattels. hs 
Money not accounted Goods or Chattels; nor Hawks or Hounds, Terms de 
eng Fere Nature. Ley. 
If a Furnace is fix d in the Middle of a Houſe, it is but a Chattel, Kitch. 42. 
Ind removeable ; but it is otherwiſe if fix d to the Walls. Cro. El. 374 
A Perſonal Chattel, may not be devis'd by Will, with a Remain- 2 And. 185. 


r over : But the Uſe may be given to one, and Remainder to 2*** 33: 


other; not Uſe cf Money, Books, Gc. 1 Rep. 
Executors to have Goods and Chattels. 


Vide Executoꝛs. 


U 
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Chole in Action, f 
HOSE in Action, is when a Man hath Cauſe of, or may bring 
Action, for ſome Duty; as for Debt on Bond, Covenant fer 
Rent, Treſpaſs for Goods, &c. And as they are Things whereof he 
is not poſſeſs d, but is put to his Action for Recovery of them, they 
are called Choſes in Action. 
Cro. Jac. 150, The King may grant a Choſe in Action: But a common Perſon | 
180, 371. cannot grant any Thing in Action; it cannot be transferr'd over, nor 
deviſed. And a Choſe in Action cannot be Satisfaction; as one Bond 
may not be given in Satisfaction for another. 
Chane. Rep. But Choſes in Action are aſſignable over in Equity. And a Com 
169. tract ariſing from Intereſt in Land, may be transferr'd over. 
Bonds are aſſign'd by Power of Attorney, to receive the Money, 
and ſue in the Aflignor's Name: But Bills are aflignable over, ani 
Aſſignees to bring Actions in their own Names, by Statute, 


Church. 


A CHURCH not only ſignifies a Building, but an Aſſembly f 3 
People therein for Religicus Worſhip. And it it hath Admin. 
{tration of the Sacraments and Sepulture, it is in Law accounted 2! 
Inf; 363. Church. And Churches have ſome of them Chapels of Eaſe, for 
2 Roll. Abr. Prayer and Preaching only, not for adminiſtring the Sacraments an! 
340. Burials; tho' a Chapel may be Parochial as well as a Church. 5 
Godelp. 20. If the King founds a Church or Chapel, he may exempt it fron 
3 Inſt. 393. the Ordinary's Juriſdiction: But *tis otherwiſe in Caſe of a Subjed. 
Any Perſon may build a Church, without Licenſe of the Biſhop; bi 
2 Roll. 337. it muſt be conſecrated by the Biſhop, before tis in Law a Church. 
2 Infl. 653. The Church and Church-Yard, are the Freehold of the Parſon ; but 
3 Mod. 436. the Uſe of the Body of the Church, and Maintenance of the Repair, 
belong to the Pariſhioners; tho the Ordinary hath Power of Seating 
therein. 1 55 1 
Lit. 644, 645. The Parſon hath the Freehold of the Church; not the Fee-Simple, 
Ind. 341,67. Which is always in Abeyance ; but in ſome Caſes a Parſon hath a Fee 7 
Simple qualify'd, for Benefit of his Church; in others but Eſtate for | 
Life. A Biſhop hath a Fee-Simple abſolute. A Parſon may har 
Action for any Treſpaſs in the Church, or Church-Yard : And the 
Parſon only is to give Licenſe to bury in the Church. For defacing 
: Cro. 365. a Tomb in a Church, ec. the Builder, or Heir of the Deceas'd, naß 
have Action. | | 8 
5 Rep. 67, Pariſhioners that do not pay to any Church-Rates, have no Vote in 
Affairs relating to the Church, except the Parſon or Vicar, If : 
: Vent. 35. Church fall down, the Pariſhioners are not bound to rebuild it; but: 


3% 4 Ann. 
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6. 8, they are obliged to keep it in due Repair. One that hath Lands in 
659. oY Village, but doth not inhabit there, is to contribute to the Repairs of 


the Pariſh-Church. And Rates for Repairs of Churches, providing 
decent Ornaments, &c. are of Eccleſiaſtical Cognizance. The Parſon 
z Init, 489, cannot cut down Trees in the Church-Yard, unleſs for Repair of the 
35 Ed. 1, Chancel, or Church: And the Chancel is to be repair'd by the Par- 
ſon; except there be a Cuſtom to the contrary, as in London, Oc. 


þ 7 
1 
5 The FA 
: 
„ "2 * 4 
7 


. 


e 
1 of 7 
* > 


4 


Ihe Common Law Commoit-placd. 75 


4 The Spiritual Court may oblige Pariſhioners to repair a Church, ; Mod. 194. 


« . 


and excommunicate them 'till repair d; but when the greater Part 


Nuous, by Aſſent of the Ordinary, Patron, and Incumbent, may be 
Anited. In Cities, Corporations, &c. Churches and Pariſhes to be 
Pnited, by the Biſhop, Patrons, and chief Officers of the Place, &c. 


And where the Income of the Churches united exceeds 1001. a Year, 17 Car. 2, 3. 
e major Part of the Pariſhioners to conſent. _ 

Fifty new Churches are to be built in or near London and Weſt- 9 Ann. 22. 
inſter; and Commiſſioners appointed to purchaſe Lands, aſcertain 

dunds, Gc. The Rectors to be appointed by the Crown; and the 


Frſt Church-Wardens and Veſtry-Men, are to be elected by the Com- 


miſſioners, &'c. Large Waſtes in the Weſt-Riding of Torkſbire, with 12 Ann. 4. 


Fonſent of Lords of Manors, Oc. to be inclos'd for the Benefit of 


hurches under 40. a Year, 


No ill Language is to be us'd, or Noiſe made in Churches, or; & 6 E. 6. 
Fhurch-Lards; and Perſons ſtriking others there, are to be excommu- . + 
Wicated, and loſe one of their Ears: And it is not lawful to return 1 Mar. c. 3. 
Iny Blows in a Man's own Defence, as in other Places. Diſturbing 


Wliniſters, Offenders ſhall be impriſon'd three Months, and forfeit 
Bol. The Book of Common-Prayer is to be provided for the Church El. c 2. 


every Pariſh, under the Penalty of 3 l. a Month. And Miniſters 


Wſing any Form of Church-Service, but ſuch as in the Book of Com- 
Won-Prayer, Oc. ſhall forfeit a Year's Profit of their Livings, and 
Wfter fix Months Impriſonment, for the firſt Offence ; and for the ſe- 13 & 14 Car. 
ond Offence, be depriv'd, &c. Perſons depraving the Book of Com- 2 © 4. 


4 on-Prayer, &c. to be impriſon d fix Months, and forfeit 100 


Marks. 
Every Perſon is to repair to his Pariſh-Church every Sunday, on , El. c. 2. 


ain of forfeiting 1 5. for every Offence; and none ſhall be preſent 
am Form of Prayer us'd contrary to the Book of Common-Prayer, 


Pain of ſix Months Impriſonment, G. | 
But Proteſtant Diſſenters are exempted from Penalties. 1 W. & M. 


Chutch- 
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Church-Wardens, 


"NHURCH-WARDENS are Officers choſen yearly in Eaſe. 1 
Week, by the Miniſter and Pariſhioners of every Pariſn, to log; 
to and take Care of the Church and Churchyard, and the Thing 1 
belonging to the ſame. MM 
1 Ventr. 267. The Church-wardens muſt be elected, by joint Conſent of th 
3 2-551 Pariſhioners and Miniſter ; and by Cuſtom, the Parſon may chuſe One 


| 
| 
5 Mod. 325. Br 
and they Another, or thereby Pariſhioners alone may ele& both, thy 
it be againſt the Canon: As Church-wardens have a Truſt repoſed i ] 
them by the Pariſh, the Pariſhioners are proper Judges of their Ability, : 
And when choſen, they are to be ſworn into their Offices by th: * 
Archdeacon. N = : 
1 Inft. 3. They are a Corporation to ſue and be ſued for the Goods of the 


Church; but they have nothing to do with the Freehold, which is i « 
1 Roll. Abr. the Parſon, The Church Goods are to be in their Poſſeſſion; ani 1 
18 they may purchaſe Goods, but not Lands, except in London by p 
2 Cro. 532. Cuſtom, They may bring Actions for Goods taken away, though n 
Lamb. 71, 74. Time of their Predeceſſors; but they may not fell Goods, withou 
Conſent of the Pariſhioners and Ordinary; and if they waſte th 
1 Cre. 145. Goods of the Church, the new Church-wardens may have Acts 
Danv. Abr. againſt them, or call them to account before the Ordinary. They 


** can't releaſe to the Prejudice of the Church. : 
2 Int. 49. Church-wardens are to keep the Body of the Church in Repair, an? 
653. the Seats belonging; and with Conſent of the Miniſter, place tk 


Pariſhioners in the Seats, reſerving to the Ordinary Power to corre! aw; 
3 Int. 202. the ſame: In London, the Church-wardens have this Authority 1 
themſelves. And particular Perſons may have a Seat by Preſcription, 
2 Cro, 366. by reaſon of their Eſtates, the Seats having been conſtantly repaite? 
by them: Alſo one may preſcribe to an Iſle in the Church, to fit an! 
bury there; always repairing the ſame. If Church-wardens ered, a; 
add any Thing new to the Church, they muſt have the Conſent of 
Vent. 367. the Pariſhioners or Veſtry ; and if in the Church, Licence of the O. 
dinary. The major Part of the Pariſhioners ſhall bind the reſt; a 
if they will not conſent, where Repairs are neceſſary, the Church 
wardens may repair without it, if on Notice they refuſe to meet, 
5 Rep.67. meeting, refuſe to make a Rate, and the Church-wardens alone may 
2 Inſt. 702. make a Rate, and recover it in the Eccleſiaſtical Court. Church Rats 


are laid upon every Occupier of Lands, &. in the Pariſh : But fut 


1 Cro. 659, Ornaments of the Church, Utenſils, &. Perſons muſt live in th: P: 
13. Pariſh, as well as no Lands there; theſe are chargeable on the 
Perſonal Eſtates of the Inhabitants. | Y = 


The Church-wardens in laying out their Money, are puniſhable for 
Can. 8g, Deceit only, not Indiſcretion. At the End of the Year, they mult 
account with the Miniſter and Pariſhioners, and deliver to them what 8 
r Roll. Abr. remains in their Hands; if they refuſe, it is to be preſented at next 
121. / Viſitation, or the new Officers may call them to account before the 
Ordinary, or bring Action of Account. = 
If their Receipts fall ſhort of their Diſburſements, the ſucceeding 
Church-wardens are to pay them the Ballance, and place it to their 


Saru , Diſburſements: And in Church-wardens Accounts, for Dieburicchen 4 
3 I 


8 ( 
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of any Sum not above 405. the Church-warden's Oath is fufficient; 

but Acquittances to be produced for all Sums above. 

If a Pariſh ſtands in two Counties, the Power of Church-wardens 

Ws the ſame in every Part of it, as if in one County: But it is other- 3 Cro. 291. 

eise as to Conſtables, &c. Church-wardens are to preſent to the Ordi- 
ary, Ge. all Things preſentable, which relate to the Church, as to 

Wepairs, Oc. To the Parſon, as to his Duty in reading Prayers, Pert 114 
Preaching, Gc. To the Pariſhioners, in their Duty in Soming to be. 155: 
Fnurch, Crimes, and Offerices, &c. They have the Care of the 4 Lu. 489. 
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he Church with his Hat on, the Church-wardens may take it off. 
They are to preſent Reculants; levy the Penalty of 1 5. for the Poor, 

n Perſons not coming to Church, or not abiding there 'till Divine! 3 
FPervice ended: To apprehend thoſe as diſturb the Miniſter; and levy . 
Forfeitures againſt Prophaners of the Lord's Day, in Paſtimes, Tipling, 1 jac. 1. g. 

e. and for Drunkenneſs, Curling and Swearing, &c. They are to 4 Jac: 1.4 
Ake Order about Baſtard Children; have Power to ſet up Trades for & NL. Sc. 
| employing the Poor; to place out poor Apprentices ſettle and relieve 13 & 14 

poor Perſons, &c. in Conjunction with Overſeers of the Poor. whe 
They are to colle& Charity-Money on Briefs, which muſt be read 4% 5 Ann. 


1 8 Churches, and Sums gather'd Indorſed in Words at Length, ſign'd 
y the Minſter and Church-wardens; to ſign Certificates of receiving 
Ihe Sacrament, by Perſons bearing Offices, & c. And in London to 
: eep Engines againſt Fire, fix Fire-cocks, Gc. for which they may 65 * 7 Ann. 
ate and aſſeſs Sums on the Pariſh. 
ln Law Proceedings and Actions a Church is laid, quadam Domo, 
1 oct Pariſh Church of, &c. and Goods, Bona Parochianorum ;, not 
6 Eccle/ie. | 
x 
nl Circuity of Action. 
1. 4 IRCUITY of Action, is where an Action is rightly brought 
15 for a Duty, but the ſame might be otherwiſe anſwered and de- 
þ Er mined, and the Suit ſaved: And for that the ſame Action was more 
1 Wan needful, it is called Circuity of Action. 
„ a Man grant a Rent-charge of 100. out of his Manor, and af- Termes de 
6 Prwards the Grantee diſſeiſes the Grantor of the Manor, and he 28, 129. 
ur rings Aſſiſe, and recovers the Land and 20 l. Damages, which bei 
i: RI! by the Grantee, the Grantee then ſues the Grantor in Action for 
i { Rent, due during the Diſſeiſin; this is Circuity of Action, be- 
7 Pc it might have been more ſhortly anſwered, by the Grantee's de- 
mung and keeping back in his Hands 101, of the Damages for the 
t iſſeiſin, in Satisfaction of his Rent. 
x: Ey this Means the Action is ſaved, and appears to be needleſs. 
RN 
e Claim. 
ns LAIM is a Challenge of the Property or Intereſt a Man hath 
u E 15 any Thing not in his Poſſeſſion, but wrongfully withheld 
5 =_ — 
The Party making it, may thereby avoid Diſcents of Lands, Diſ- « 1nd. 250. 


f ins, Ge. and fave his Title, which otherwiſe would be loſt. A 
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Man having preſent Right or Title to enter, is to make a Claim; Anz f 5 
in caſe of Reverſions, Oc. Claim may be made where one hath Right, 
bur cannot enter. 5 5 
1 Inſt. 53. When a Man dares not enter on Lands for fear of being beaten, o 8K 
other Injury, he may approach as near as he can, and claim the Land; 
Lit. I. 3. c. 7. and it ſhall veſt the Seiſin in him. This Claim is call'd continua! 
Claim, where it is made and repeated Yearly, ſo as to be within a 
32 H. 3. Tear and Day before the Death of him that hath the Lands; and if 
after he die ſeiſed, ſo that the Heir is in by Diſcent, yet he that 1 
makes the Claim may enter, Oc. But if no Claim be made, then le 
Entry of the Diſſeiſee is taken away. = 
| But by Statute, the Diſſeiſor is to have peaceable Poſſeſſion fut t. 
32 H. 8. c. 33. Years, without Entry or continual Claim, for a Diſcent on his Death, RR 
1 Inſt. 238. to take away the Entry of the Diſſeiſee or his Heir. After the fre 
Years, the Diſſeiſee is to make continual Claim, as before the Statute: Z 
But Abators, and Intruders, and the Feoffee of a Diſſeiſor, are out of 
the Statute. | 3 
1 R. 3. 7. Where a Fine is paſs d of Lands, Strangers to it are to enter ani 
make a Claim in five Years, or be barred; Infants, after their Age, 
Feme Coverts, after Death of their Husbands, G. have the like 
Time. 1 
4 5 Ann. And where Claims and Entries are made to avoid Fines, Action s 
to be commenced within one Year, &c. 3 


Claims by Aﬀion, &c. Vide Attion. 


to 
Pe 
Clauſum fregit. 1 

C LAUSUM fregit ſignifies as much as Action of Treſpaſs; for in * 
the Writ, the Defendant is ſummoned to anſwer Quare Clauſin y 
ne 


fregit of the Plaintiff, that is, why he did ſuch a Treſpats. = 
F. N. B. Treſpaſs lies for every Treſpaſs done; either to the Sheriff in th! 
86, 199 County Court, or returnable in B. R. or C. B. And in C. B. it v 
the Courſe to Declare in Actions upon a Quare Clauſum fregit, as 01 

2 Ventr. 192.4 Latitat in the King's Bench. The Wards Ji & Armis are to be n 
the returnable Writs ; but in Writs of Treſpaſs upon the Caſe, the 

Words are not to be inſerted, though returnable in thoſe Courts 
In all Treſpaſſes J & Armis, Damages ſhall be recovered by the 
Plaintiff according to the Wrong done. 4 


Clergy. 


4 
Staundf. P.C. Clergy is uſed for a Plea to Indictment of Felony, where one in 3 | 
c. 41 Orders being arraigned pray'd his Clergy ; which was formerly te 


3 


* 3 ; y | 'S ** 7 A wad ? 9 { 7 
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= ; 2 1 2 
W Liberty. This Purgation is now taken away; and Laymen have a1 E. 7 
* Right to Benet of Clergy, as well as Clergymen. : | 
At Common Law, a Criminal might have his Clergy in Iafinitum; 4 H. 7. 13. 
but by Statute, Benelit of Clergy is to be allowed but once, unleſs it 
be to a Clergyman; who ſhall have it twice, and not be burnt in the 3 ul. 75. 
Hand. Women convicted of the Offences, within Benefit cf the H) 


. p H. P C. 281. 
Clergy, are to have the Benefit of it, and be burnt in the Hand, as 21 Jac. 1 6. 


— 
- - 
* 


en. 5 | 
Where Clergy is taken away by Statute, the Offence in the Indict- 11 Rep. 37. 
ment muſt be laid on that very Statute, and the Words of it, or the 
& Offender ſhall have Clergy : And general Words in a Statute, will not ab 8 231 
WE rake away Clergy. The Benefit of Clergy and Burning in the Hand, Hob. 294. 
reſtores the Offender to his Credit; coming in the Place of Purgation K«l. 37. 
at Common Law. | 
Clergy was denied by the Common Law, only in Treaſon, and 2 lad. 155, 
for robbing of Churches; and Clergy is ſtill allowed in all Felonies * 35 
= where not expreſly taken away by Statute; If a Statute takes away H. P. C. 230. 
Clergy from the Principal, it does not take it away from the Acceſ- 
ſary, unleſs expreſs d. By Statute all Felons are to have Clergy, ex- 23.95 © t: 
cept for Murder, Burglary, Robbery, Horſe- ſtealing. & c. Rapes and , & 5 P&C Ni. 
E ſtealing of Women, ſtealing Goods out of Dwelling-Houſes, or Out- 
Houſes, and ſtealing Things in private from the Perſon of another, — pkg 
ec. which are excluded Clergy, 3 & 4W.&M. 
& Perſons burnt in the Hand for Theft, by this Statute are to be ſent, f 
to the Houſe of Correction for fix Months, &c. And by a late Act, Ts: 
= Perſons convict of Felony within Benefit of Clergy, are to be tranſ- © '1- 
W ported to the Plantations for ſeven Years, inſtead of being burnt in 
the Hand, &. But returning, to ſuffer Death. 
= Anciently Perſons were to read as Clerks, before admitted to Cler- 2 Hawk. 357 
Way. And Clergy may be demanded after Judgment given; but is ' Nelf. Abr. 


never allowed by the Civil Law, fo that Pirates ſhall not have it. 449- 
Vide more of Clergy, under Title Felony, 
Clergymen. Sce Parſon. 


Coditil. 


= A CODICIL 1s a Supplement to a Will, for altering, or adding 
5 to the ſame; and is taken as Part thereof. Or it is the Will Terms de 
Wand Teſtzment of a Man, without the appointing of an Executor. 35. 
l is the ſame with the Teſtament, except its being without appoint- 
Vent of an Executor; and that one may make but one Teſtament to wed. sz mb. 
e. Effect, but as many Codicils as he pleaſes: And it is ſaid an Exe- 636. 

tor may be appointed by a Codicil, but not regularly: The Codicils 
eto be annexed to the Teſtament; and the Executor of the Will is 

o ſee that they are performed. 

| The Civil Law calls it a Teſtament, when there is an Executor 
ade and named in it; and when there is none, calls it a Codicil. 


[4 


Coin. 
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Coin. 


Terms de Ley #S OIN is any Sort of Money coined ; and contains in it the ſeve. Z 
136. ral Species of Money in any Kingdom: It is that Metal, Gad 
or Silver, that receives Authority by the Prince's Impreſſion to be 
current. | 5 
All Kings have the Prerogative to order and diſpoſe the Quantity, 
Value, and Faſhion of Coin, in their Dominions. 75 
And not only Engliſh Money, but French Money, &c. by Acc & g 
Parliament, or Proclamation, may be made lawful Money here W090. 
pals in Payment. - 8 = 
If a Man binds himſelf in a Condition to pay 507. of lawful © 
1 Inſt. 207. Money of Great Britain, and the Obligor pays the Money in French 
Spaniſh, or other Money, current by Act of nc or the Kings 
Proclamation; This is a good Performance of the Condition: But tis 
: Inſt. 577- otherwiſe, if Foreign Money be not thus made current. And a Pay. 
ment in Farthings, is no good Payment. i 
19 H. 7. The Coins of Gold and Silver ſhall paſs, tho ſome of them ae 
9 w. 3. 2. crack d or worn: But Hammer'd Silver Coin, is not lawful ; only 
2 Salk. 446. Milled Money. Guineas are lawful Money, and current at the Value 
coined and uttered at the Mint; and have been raiſed and fallen by 


* 

* 
* 

* 


Div. 18. 


Proclamation. L 
Termsde After a Perſon has accepted of Money in Payment from another, 
Leys and put it in his Purſe, he ſhall not take Exception to it as Counter- 

feit Coin; though he preſently reviews it. 7 = 
25 E. z. Counterfeiting the King's Coin is High Treaſon; and fo is likewiſe To 
* Clipping, Impairing, Cc. and making any Stamp, Dye, Oc. f 
38 9 W. z. Coining, except by Perſons employ'd in the Mint, is Treaſon; but 
26. this extends only to Gold and Silver Coin: Coining Farthings, ot 


Halfpence, incurs a Penalty of 5 J. for every Pound Weight. A 
9% 19.W.3. Any Perſon may break, cut or deface Pieces of Silver Money, ſul- 
0. 21, pected to be Counterfeit, or Diminiſh'd, otherwiſe than by wearing; 
but if they appear to be good Money, Gc. ſhall ſtand to the Loſs. 
13 Car. 2.5. There is a Duty of 105. per Ton, &c. on Wine, and Brandy im. 
ported, granted for the Expence of the King's Coinage, called the 
| 2 5 Ann. Coinage Duty; not exceeding 35001, per Annum, for the Officers of 
| 282 the Mint, Gr. 3 
1 Geo 1. c. 43. The Coinage Duties are continued; and the Treaſury ſhall cauſe 
Money to be apply'd to defray the Expences of the Mint, ſo as not 

to exceed 150col. a Year for England and Scotland. —_ 
3 Geo. 2. c. 3. By Proclamation, the King may prohibit his Subjects to Lend Mo- 
ney to any Foreign Prince, &c. without Licence, on Pain of Fortci- 
ing treble Value. | * 
| Coin exported, is liable to Forfeiture,” by an old Statute. * 


Collateral. 


OLLATERAL is that which comes in, or adheres to tile 

1 Side of any Thing; As Collateral Aſſurance, is that whichs 

made over, and beſide the Deed itſelf. - 

Crewp. 135, If a Man covenants with another, and enters into Bond for Perfor- 
mance ; the Bond is a Collateral Aſſurance : So if Lands be granted « 
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Deed, and not being a ſufficient Security, other Lands 
Barc granted by another Deed, this other Deed, is called a Collateral 
ccurity; becauſe both are external, and without the Eſſence of the 
Corenant, and the firſt Deed. ; Es 
Collateral Diſcent, ſprings out of the Side of the whole Blood; tag. 13. 
sa Father's Brother, & and not the Son of the Father. The Uncle vaugh. 244. 
n the Collateral Line, inherits the Nephew, and the Nephew the 
Uncle. And if a Man purchaſes Lands in Fee, and die without ha- 1 tng. 10. 
ing Iſſue ; on Default in the right Line, the Collateral Line comes in 
b y Diſcent. Collateral Blood may inherit, on Attainder for Treaſon, 
De. but the lineal Blood cannot. : | 
if a Man hath Liberty to pitch Sheds or Standings for a Fair or 
Market, in the Ground of another Man; this is Collateral to the 


Collatezal Uarranty. Vide Warranty. 


Collation. 


OLLATION is the beſtowing of a Behefice by a Biſhop, 
when he hath Right of Patronage, and ſupplies the Place of 
Preſentation, and Inſtitution: But the Biſhop's Clerk is to be in- 
Nucted. | | 
And Collation differs from Inſtitution, in that Inſtitution is per- 1 Leon. 307. 
Wormed by the Biſhop upon the Preſentation of another, and Colla- 
Wion is his own Act: It differs from Preſentation, being the giving of 1 Lill. 273, 
mne Church to the Parſon; and Preſentation is the giving or offering 
of the Parſon to the Church. But Collation amounts to an immedi- 
Bate Inſtitution, where the Biſhop. is both Patron, and Ordinary. | 
W inſtitution and Collation are generally in Effect the ſame; and Wood 156, 
== crms made uſe of to. diſtinguiſh. the . Perſons, who have Power to“ 
Peſtow the Benefice. But by Collation, the Church is not full; and 
right Patron may bring his Writ at any Time to remove the Perſon 
Pollated; unleſs the Right be alſo to collate, when Plenarty by Colla- 
on is pleadable. | | | | 
Collation never gains the Church; but Uſurpation doth. Acro El. 871. 
Wrongful Collation by the Biſhop, doth not put the true Patron out * If. 244. 
f Poſſeſſion; for after Induction, he may preſent his Clerk. 
If a Patron neglects preſenting to a Church, the Biſhop ſhall collate 


P, on Lapſe, G. ee ee 
1 Colluſion. 


OLLUSION is where an Action is brougfit againſt another 
to ſome evil Purpoſe, as to defraud a third Perſon, &c. by the 
greement of the Defendant; whereupon if the Plaintiff recovers, 
ch Recovery is called by Colluſion. 
In Caſey of Quare Inpedit, Aſſiſe, &. which any Corporation, Stat. wel. 
. brings againſt another, with Intent to recover the Land, or Ad- 32. 
on, for which the Writ is brought, in Mortmain; it ſhall be in- 
3 — - fm 4 mo in 2 — Cc. the Colluſion ſhall 
1 5 | red Ol, Ihere are ſev 1 . 
ade by Collufion and Fraud. e e 
2 . Vide the Statute'of Weſim, 2, C. 32. which gives Remedy. 


* Colour. 


in Mortgage by 
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Cern is a feigned Matter, or probable Plea but in Faq © 

N falſe, which the Defendant uſeth in Bar; in which he gives the 

Plaintiff a Shew that he hath a good Cauſe, whereas in Truth he hath 

not, but only a Colour for a Cauſe: And it is uſed to draw the d&. 

termination of the Cauſe from the Jury, to the Judges; and therefore 

Colour ought to be Matter in Law, or doubtful to the Jury. = 

i Rep. 79. Where the Defendant juſtifies by Title, in Treſpaſs, or Afliſe, if he 

108. do not give the Plaintiff Colour, his Plea amounts only to Not-Guilty, 4 

Gro. Jac: 122+ If the Defendant hath Title, he is not Guilty. Colour ſhould be 
ſuch as is good Colour of Title, and yet is not any Title: And i © 

ought to have Continuance; as in. Caſe of, a Demiſe for Life, the © 

10 Rep. go, Party committing a Treſpaſs, is to be alive, and not dead. It ſhoul! 

91. be ſuch Colour, that if effectual, would maintain and defend the © 
Action. And why Colour is given in Treſpaſs, is for that the Defer- | 


þ 


dant's-Plea may not amount to the general Iſſnle. 1 
io Rep. 91. If a Man en Diſcent in Bar, which binds the Poſſeſſion, le 7 
Lutv. 1348. muſt give Colour; but if it binds the Right, no Colour need be given, 
12 E. 4.16. He who juſtifies or Tithes, ſhalf not give Colour; where the Defer Z 

dant juſtifies as Servant, no Colour is to be given the Plaintiff; an! RF 


when the Defendant entitles himſelf by the Plaintiff, no Colours 8 

Cro. El. 76. Allowed. 0 | 9 bly +y 2 * &i{] $ 

When the Defendant doth not make a ſpecial Title to himſelf, a 

any other, he ought to give Colour; but not, when he pleads a gene We 

ral Plea, or a Freehold, _ | | 14 

Ik a Man pleads to the Writ, or Action of the Writ, no Colon 

J 2 TO ORE OO TUE. __ = 

14 Combat. See Battail, 

(Cen is taken in divers Significations; bit 

| moſt commonly for the Offence of him that wills another tov 

any thing contrary, to Law, as to commit Murder, Theft, ec. A 

it lignities the Act of a Servant, in any lawful Buſineſs, by the e.: 

preſs Authority of the Maſter, | | | |: 

3 Inſt. 51, 3% He that commandeth any one to do an unlawful Act, is acceſſar} 

to it, and all the Conſequences; - if executed in the ſame Manner, 3 

2 Inft. 182, commanded, But if the Execution varies from the Command, or it 

H. P. C. 117. the Nature of the Offence: or if the Commander revoke. the Co. 
Dalt. 305, mand, he ſhall not be acceſſary. Though if a Command be to p 

596. ſon a Perſon, and the Perſon commanded ſhoots him, ec. being tie 

ſiame Felony in Subſtance, the Commander is acceſſary., MY 

„ Hark P. If any Perſon commands or adviſes: another, to Kill ſuch a one n 

C. 315 316. the Night, and he does it in the Day; or at another Place, &c. tie 4} 

Commander is equally Acceſſary, as if there had. been no Variance 
If I command a Man to Rob another, and he Kills him in the Attempt; N 


— ”” 
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rns another, I am Acceſſary to the Suble- 
T7 2 


a 
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* 
of 
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H. p. C. or where the command is to beat a Perſon, and he doth it ſo that the by 
Party dies thereof; I am guilty of the Murder: And if it be to bun . 
a Houſe, and that Houf of 
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5 | ' &M.g. 
We xclu ded.of Clergy. Servants, Oc. are not to be excuſed for com . 


P nd he abuſe the Diſtreſs, the Servant only thall anſwer it. C. 42. 


ith | Kitch. 372. 
What comes within the Compaſs of a Servant's Bulineſs, the Maſter Pr. g. Su. 


inſt others. TY e | 8 | 

When a Man commanded to do any thing, does leſs than command- 1nd. 253. 

d, the Act is void; but when he does more, it may be good for 5 Rep. 33. 
hat warranted, This is in civil Cafes. | 


1. i 4 : 6 1 : IP L414 id 


14 
* — Commendam. ' : 
[| ' # 37 4 SITE 4 
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* 0 MMENDA M'is'the' holding à void Benefice; commended to 
che Care of a Clerk, till it can be ſapplied with a Paſtor : And 4 Inst. 356. 
here any Perſon is made a” Biſhop,” all his ſpiritual Promotions, are 
Foid upon his Conſectation. 1.1 4 0 (10190 ei Aist nen 
But the King, by ſpeelal Diſpenſation, may prevent the Avoidances cro. El. 55. 
F Benefices, on Promotions to Dignities; and licence the Perſons 
Promoted to retain then, As the King is the Means of theſe Avoid- 
Inces, and the Preſentations therebn belong to him, he often upon the 
Wreation of Biſhops, grants to yo to hold their Benefices in Cym- 
n mech oc: C 440 haz 1g | 
And a/Commend:m may be Temporary; for ſix, or twelve Months, 3 Lev. 381. 
s, or chree Years, Ce. Or it ally de Perpetual, during Life; ON ** 

hen ' tis equal to a- Preſentation, without Inſtitution or Induction. 

he Commendam Retinere, granted on the King's Mandate to the Arch- 3 Lev. 381. 
Wiſhop, expreſſing his Conſent, continues the Incumbency; ſo that Dav. 68, 79. 
ere is no Occaſion for Inſtitution. J B. | 
This Commendam Retinere of a Biſhop,” muſt be obtained before Con- Hob. i55. 
Wcration ; and is uſually where a Biſhoprick is ſmall, for better ſup- 

Wort of the Dignity : It 7 — for three, or fix Years; and a Com- Vaugh. 18. 
Wendam Retinere ſo long as the Party Lives and continues Biſhop, hath 

Ween held good; Then there is a Commendam Recipe to take de novo, 
Promotion in the Biſhop's Gift, or of ſome other Patron; which 

uſt be for Lif R 999 | | 
The Nature of Commendams, ſee more where here referred to. Dav. 59, tc; 
wrmandams were originally only a proviſional Act of the Ordinary Laich. 3:. 

| ring the Vacation of ſix Months, in which Time the Patron is to 
elent. 8 l | | a ' 


Commiſſion of Rebellion. = 


ls s: Writ or Commiſſion, when a Perſon after Proclama- 
von made by the Sheriff, upon a Proceſs out of Chancery, een 
IE" of his Allegiance to preſent Himſelf to the Court by a Day cer-— 
wales Default in his Appeatance. OOO 

7 And this Commiſſion is directed to certain Perſons, to tlie End they Teritis de 
erprebend the Party, or cauſe him to be apprehended a8 a Rebel Ley: 144 
LCcontener of the King's Laws, whereſoever found within tie 
= | Kingdom, 


x 
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Kingdom, and. bring or cauſe him to be brought to the Court on | l 
Day chexein aflign's. , ICS g 
Pratt. Attor. If a Defendant in Chancery doth not appear, being ſerv'd with 4 © 
99. Ke. Sul pana to anſwer, on Affidavit of the Seryice, Attachment ſhall iſſue 
againſt him; and on Non eſt Inventus return d, Attachment with Pro. 
clamation; and then, Commiſſion of Rebellion, on which he may be 
apprehended and committed to the Fleet Priſon, . 


4 co 0 4 2 4 2 2 
1 tone A4 * ** 1 <a 
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G MO Nis a Profit that a Man hath in the Land of another © 
—ulſually in common with others: Or it is a Right which a Per. 
ſon hath to put his Cattle to paſture into Ground that is not his unn 

It ſignifies alſo that Soil, whereof the Uſe is common to this or thi 

Town or Lordſhip. 3 _ 
1 Inſt. 122. There are four kinds of Common, viz, Common Appendant, Con. 
4 Rep. 37. mon Apurtenant, Common in Groſs, and Common of Vicinage: The! 
firſt, Appendant, is a Right belonging to a Man's Arable Land, d 1 


2 Saund. 327. putting Beaſts commonable into another's Ground; the ſecond, Com 
mon Appurtenant, is belonging to an Eſtate, for all manner of Beaſk 
Plowd. 161. commonable or not commonable; the third, Common in Groſs, 5 
4 Rep. 30. — of Commoning convey'd, without Land, by Deed, or gain' 4 
8 Rep. 78. by Uſage Time out of Mind; and the fourth, Common of Vicinag 
or Neighbourhood, is where the Tenants of two Lords, have uf 
Time out of Mind to have Common promiſcuouſly in both Lordſhi gg 
lying together and open to one other. 3 
1 Roll. Abr. Socage Lands, being held by Service of the Plough, the Tenant a © 
397, 398- to whom granted, had originally Common in the Lord's Waſtes, . 
Cattle which plough'd and manured his Land; from whence aut 


_ dant Time out of Mind. 285 
4 Rep. 37. Common Appurtenant, may be to a Houſe, Paſture, Oc. ani 
-x Inft. 122. Ought-to be preſcrib'd for, as againſt Common Right: Hogs, Got 
Ec. uncommonable Cattle, arc Appurtenant; though a Man cannue 

x Roll. 398. put in the Beaſts of another, without being a Treſpaſſer: This Co 
| mon may be created by Grant at this Day; but common Appendm ; 
Plowd. 161. cannot. Common Appendant, by Uſage, (being in its Nature wi 
out Number) may be limited, as to the Beaſts; 3 Appurtemm 

_ always be for thoſe Levant and Couchant, and may be 8 


« Inf. 122. Lords of Manors may depaſture in Commons, where their Tenn 
« Roll. Abr. put in Cattle; and a Preſcription to exclude the Lord, is againft Lv. 
* he grants Common Sons Number, there muſt be ſufficient Commm 
1 Saund. 345-left for his own Beaſts, The Lord may diſtrain, where the Comm 

z is ſurcharged; and bring Action of Treſpaſs, for any Treſpaſs done? Com 
9 Rep. 113. the Common. And the Lord may Approve againſt his Tenants, WY 


* 
* 
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I; f the Waſte, Cc. leaving Common ſufficient; and Neigh-20 H. 3. 4 
un well as Tenants claiming Common of Paſture, thall be bound 13 F. 1 45. 
$ * it: If Incloſures are thrown down by Perſons unknown, the Town Dow Abr- 

adjoining ſhall be diſtrained to make It good. AT ennant may ap- 1 470 

prove, where the Lord hath Common in the Tenant's Ground. And ; tad. 204. 
Lord may make a Pond on the Common. | 
= Commoners may break down Incloſures, if the Lord encloſes on : tag. 88. 
mne Common, and leaves not ſufficient for them; they may put in 
heir Cattle, tho' the Lord ploughs and ſows the Land: But if he Roll. Abr. 
Wnake a Warren, they may not kill the Conies; but are to have Action 8 
r the Damage. If the Lord ſurcharges the Common, they are not 403. 

V diſtrain his Beaſts, but to have Action: And the Lord may agiſt es 
Cattle of a Stranger. A Commoner may diſtrain Beaſts put in by ag Rep. :12, 
ranger; or every Commoner bring Action of the Caſe, But a Com- 113 33 
KKmoner can't diſtrain the Cattle of another Commoner. It any Com- 3 
Woner incloſes or builds on the Common, every Commoner hath 
Action for the Damage. Where Turf is taken away from the Com- 1 Roll. Abr. 
Pon, the Lord only has Action; but the Commoners may bring Ac- *9 398. 
Bon for Entring on and injuring the Common: A Commoner is not to ? Neon. 201. 
have Action for Treſpaſs, only whereby he loſeth his Common. Py: 

Common Appeodant, may be to common in a Field after the Corn 
ſever'd, till reſown. So it may be to have Common in a Meadow, Yelv. 185. 
ter the Hay carried till Candlemas, G c. A Man may preſcribe! to 17 E. 3. 26. 
ve Common Appurtenant, for all Manner of Cattle, at every Seaſon 
the Lear. A Cuſtom for Inhabirants of a Town to preſcribe for 25 Af. 3. 

on, is ſaid to be illegal and void. Where there are two Vills in Cro. El. 262. 
mmon, the Commoner muſt put his Cattle into that Common be- | 
pnging to his own Vill, and not the other : And if one Lord encloſes, 7 Rep. 5. 
e other Vill cannot then common. But though the Common of! — 38, 
Ficinage is gone, Common Appendant remains. In Common of Vici- 1 Dany. Abr. 
age, the Inhabitants of one Town or Lordſhip, may not put in as 745 
any Beaſts as they will; but with Regard to the Freehold of Inha- 

Witants of the Other. He who hath Common Appendant or Appur- 3 Salk. 93. 
Wenant, can keep but a Number of Cattle proportionable to his Land. 

& A Man that hath Common Appurtenant for a certain Number of Danv. Abr. 
Weaſts, may grant it over: If a Perſon be difſeiſed of his Common, ***: %99- 
= ſhall have Aſſiſe, Gr. And where a Commoner ſurchargeth the New wat. Br. 
Wommon, the other Commoners may have writ of Admeaſurement; 399+ + 
Which lies only by one Commoner againſt another, The Lord of the 

Pil of the Common, may ſurcharge, &c. an Overplus of the Com- 

Pon. A Commoner may abate Hedges erected on the Common; but 2 Moe.s;, 66 

cannot cut Buſhes, Oc. unleſs by Preſcription. And if he makes Godb. 182. 
py Thing de novo in the Land, he is a Treſpaſſer. He can do nothing 1 Brownl. 
BP impair the Common; but may reform a Thing abuſed, fill up““ 
les, dig down Mole-hills, Oc. It's ſaid a Lord may not dig Pits 
mr Gravel, or Coal; the Statutes of Approvement being only by In- Sid. 106. 
cſure. 

A Common of late Times erected, is done by Deed. New erected 1 Lill. 282. 
ottages, though they have four Acres of Ground laid to them, ought * A 
ot to have Common in the Waſte. A Man who hath Common for Cra El. 394. 
wenty Beaſts, releaſes his Common for ten Beaſts, the Reſidue re- 
am, but if he himſelf purchaſe Part of the Land, wherein he hath | 
eon, the whole Common is gone. Where a Perſon hath Com- « Neir Abr 

Z mon 460. 
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mon Appendant for ſuch a Number of Cattle, and to a certain Piece 
of Land, if he ſell Part of it, the Common is not extinguiſhed; [t i; 
Chance: Rep." otherwiſe in Common Appurtenant, Upon Agreement to encloſe 1 
48. Common, a Party having Intereſt, not privy to the Agreement, wil 
not be bound; but one or two wilful Perſons, ſhall not hinder the 
Publick Good, No Commoner can take the Graſs growing on the 
Common, but by depaſturing it. 
32 H.8.c.1z, By Statute, Commons are to be driven yearly, at Michaelmas, G. 
| Infected Horſes not to be put into Commons, under Penalties; and 
Stone Horſes put in above two Years'old, are to be fifteen Hands high © 
(except in the Fen-Grounds'of- Cambriugeſbire, &c. and there thirteen * 
Hands) on Pain of Seizure, Gr. | > ; 
Conſent; of the major Part of Commoners, to bind the reſt. 


| Vide By Laus. | 's 
Common of Piſtary, Eftovers, $c. 


E SIDES: Common of Paſture; there are Common of Piſcary, 

Turbary, Eſtovers, Gr. Common of Piſcary, is a Liberty « © 

Fiſhing in another Man's Water: Common of Turbary, is a Licence: ® 

to dig Turf upon the Ground of another, or in the Lord's Waſte: Z 

and Common of Eſtovers, is. a Might of taking Wood out of another 

Man's Woods, for Houſe- bote, Plough-bote, and Hay- bote. 5 

Ind 1 Common of Piſcary, to exclude the Owner, is againſt Law: BU.t 

5 Rep. 34 à Man may preſcribe to a ſeparate Right of Fiſhing, in a Water, an! RE 

1 Saund. 251, the Ouner of the Soil be excluded. For a Man may grant the Water, 
without paſſing the Soil; and a particular Right of Fiſhing, withor 

11nff.4 Fgranting the Soil, or the Water. Erecting Wears is unlawful; but: RY 

7 Man may make Fiſh Ponds, G. in his own: Ground. Common of = 

Furbary; is Appendant or Appurtenant to an Houſe, wherein the 

4 Rep. 37. Turfs do are to be burnt; not to Lands: It cannot exclude the 

1 Init. 4. Owner of the'Soil'; non doth it give any Right to the Land, Tree, 

Mines, Gr. Though there may be a Common or Liberty of digging 

Coals, Gravel; Gr. A ö 1 

128 Asito Common of Eſtovers, Houſe-bote is a Right of taking Tin- 

Ley 396; ber to repair the Houſe, or burn in the Houſe ; but then it is calie* 

387, 368. Fire- bote. Plough- bote, is a Right of taking Wood to repair Ploughs, 1 

Carts, Harrows, make Rakes, &c. And Hay-bote or Hedge-bote, is 

2 Right of taking Wood to repair Hedges, Gates, and Encloſures, If 

the Tenant take more Houſe- bote than neceſſary, Gc. he may be l- 

niſſi d for Waſte: But what Botes are needful, * may take, although Rm 

not mention'd in his. Leaſe, | | ES &«< 

4 Rep.87, 88. . When a Houſe has Eſtovers appendant or appurtenant, and the ſam! nr 

is overthrown. by Wind, G. It the Owner rebuilds it in the fan' 

Place and Manner as before, his Eſtovers ſhall have Continuance. And 

if he alters the Rooms and Chambers, without making new Chimneys, 8 

4 Leon, 383. Preſcription for Eſtovers continues; but if he make new Chimney, 

he cannot ſpend any Eſtovers in ſuch new Chimneys. | = 

| In all Caſes when the Alterations to a Houſe do no Prejudice 8 

4 Rep. 83, the Owner of the Land, the Eſtovers remain. And a Man ſeiſedin 

Fee of a Houſe and Land, preſcribing to have Eſtovers to repair aud 

Cros Juerg. build anew upon the Land, has been held a good Preſcription. 

3 | | Tenais 
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4 Tenants for Life, may take upon the Land demiſed reaſonable « Ing. 41. 
Eſtovers; except reſtrained by ſpecial Covenant: And every Tenant 
for Years, hath three Kinds of Eſtovers incident to his Eſtate. 


Common Law. 


HE Common Law, is grounded © upon the General Cuſtoms of 
1 the Realm; and includes in it, the Law of Nature, or of Rea- 
n, the Law of God, and the Principles and Maxims of the Law. 
is alſo taken for the Law of this Kingdom, ſimply without any Terms de 
Sther Laws; for ſuch Laws as were generally holden, before any Sta- Ley. 147. 
te was made to alter them: And for the King's Courts of Juſtice, 
led the Common Law Courts. 4 | 
And the Common Law, is the Perfection of Reaſon ; it always in- 1 Inſt. 56. 


ends the beſt; hath a Delight in giving Remedy; never doth wrong ; | _ oy 
favoureth Life and Liberty; provides a Remedy for Evils; forceth 197, 79, 92. 
one to that which is impoſſible; reſpects the Order of Nature; it . 
Common Right; the Subjects Birth-Right; and cannot be changed, ; Infl. 182, 
& abrogated but by Act of Parliament. 115. 
what is annexed to any Thing by Law, is ſtronger than if made Lt. 378. 
Writing: And the Maxims or Grounds of the Law, are of the 1 
me Force as Acts of Parliament. | * 


Vide Statute Law. 


4 Conner Pleas is oneof the King's Courts held in Weſmin-4 to. us 
A bee or other certain Place, Coram Juffiriariis apud Weſt- 50. 118. 


raſterium, & c. Its Iuriſdiction is general, and extends throughout 
end; and all Civil Cauſes, Real, Perſonal, or Mix'd are here 
Wrought and determined, It ſeems to have been the only Court for Forteſcue 
Weal Cauſes; and in Perſonal and Mix'd Actions, it hath a concurrent © 0 51. 
uriſdiction with the King's Bench; but it hath no Cognizance of 
ieas of the Crown; and regularly this Court cannot hold Plea in any 

4 Action Real, Perſonal, or Mix'd, but by Writ out of Chancery, re- 
—ZEvrrable in this Court; unleſs it be by Bill for or againſt an Officer, 
other privileged Perſon of the Court. | 0 
This Court may grant Prohibitions without Writ, to keep Tem- 4 Ind. gg. 
oral and Eccleliaffcal Courts within due Bounds. All Actions be- 
enging to this Court, come here either by Original, as Arreſts 

+ utlawries ; or by Privilege or Attachment, for or againſt privilege 
eerſons; or out of inferior Courts not of Record. And hither. Suits 

e remov'd. out of inferior Courts, by divers Writs; as by Pone 
cordare, &c. f | e 

By Statute the Common Pleas is not to follow the Court, but to 9 H. 3. c. 11. 
1 held at ſome Place certain: Nor to be removed without Warning, 2 E. 3. c. 11. 
EP} Adjournment. 3 | 
IRE 12 antient Times Common Pleas were holden in B. R. 


= Compoſition, 


— 


88 The Common Law Common=-plac'd. 5: 


Compoſition. 7 


OM POSITION is an Agreement between a Parfon, Patron 
and Ordinary, Gc. for Money or other Thing in Lieu of 
Tithes. 
March's Rep. Real Compoſitions for Tithes are to be made 4 the concurrent 
87, 88. Conſent of the Parſon, Patron and Ordinary; and thereby Land may 3 
be exempted from Payment of Tithes: And they differ from Perſona] 
Contracts, or Compoſitions; which are only Agreements between the 
Parſon. and Pariſhioners, to pay ſo much inſtead of the Tithes. 4 
3 E. c. io But Compoſitions made by Virtue of the Stat. 13 Elig. ſhall nt 
bind the Succeſſor, unleſs made for 21 Years, or three Lives, as in 


Caſe of Leaſes: of Eccleſiaſtical Corporations. | 4 
| Vide Modus. | . 


£ 
* 
o 


ONCLUSION is a Term in the Law, uſed where a Man by © 
his own Act upon Record, hath charged himſelf with any Duty Z 
or other Thing, or confeſs d any Matter, whereby he ſhall be con. 
cluded. 5 
Terms de If a Sheriff upon a Capias, returns that he hath taken the Bod), 
Ley 153. and at the Day of Return of the Writ, hath not the Body in Cour, 
by Reaſon of an Eſcape; by the Return, the Sheriff hath concluded 
himſelf from his Plea, and ſhall be amerced: And if on Ca. ſa. Bt. 
_ + » Plaintiff, may have Action of Eſcape againſt the Sheriff; - | - © - 
Linn. 318... A Man is concluded from pleading a Thing afterwards, which he 
| night have pleaded at firſt: As if a Man have a Releaſe, and Adinu 

is brought againſt him; he cannot, after pleading the general [iu 

25 make Ute of this Releaſe, | 1 
Init. Legal. ,. Alſo this Word Concluſion, is taken in another Senſe, for the Ed 
457- of any Plea, &c. And each Plea ought to have its proper Concluſion; 
as a Plea to the Writ, to conclude to the Writ; Plea in Bar, to con- 
clude. to the Action; an Eſtoppel, to rely on the Eſtoppel, Go. 
Kitch. 219. Concluſion of Plea in Bar, And this he is ready to affirm , other i 
Pleas, and of this he puts himſelf upon the Country. 5 


x 


| Concord, 5 
oONCO RD is the Agreement between Parties that intend W WF 
2 Welt. Seck. levy a Fine of Lands, how and in what Manner the Lands ſhall 
3% be paſſed from the Party as levies it to the other : It is the Foundation 


and Subſtance of the Fine, beginning Et eft Concordia talis ſcil. G 
of which more is ſaid under Title Fines. = 
Plowd.5.6.8, Concord is alſo an Agreement made upon any Treſpaſs committed! _*8 
Y between two or more; wherein there is a Difference between Concorl ũ 
executed, and Concord executory; for the one will bind, but tie 
other not. t. 
Vide more of Concord, under Accord. = 
. A 
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Conditions. 


+ CONDITION is a Reſtraint annex'd to a Thing; or when 
1 any Thing is referred to an uncertain Chance, which my hap- 

pen or not happen: And may be to any Eſtate, whether in Fee-limple, - 
Fee- tail, for Life, or Years. 1 9 5 n 
here are two Sorts of Conditions, Condition in Deed, and in 
Law; Condition in Deed, is where it is expreſſed by Words, as where 
Man makes a Leaſe for Years, reſerving Rent, with Condition of « Inft. 207, 
Re.entry, on Non- payment: And Condition in Law, is that which 325: Lc. 

che Law implies, without expreſs Words in the Deed; as when a Man 
*F&prants an Office to another for Life, the Law implies a Condition 
What if he do not his Duty, the Grantor ſhall diſcharge him, Gee. 

Conditions are alſo precedent, or going before the Eſtate ; or are ſub- 

equent, and follow the Eſtate. A Condition precedent, gains the 3 Rep. 43 
ET hing or Eſtate upon Condition, by Performance of it: An Eſtate is 
ade to a Man for Life, upon Condition that if he pays ſuch a Sum 
Much a Day, he ſhall have Fee; this Condition preceeds the Eſtate in 

ee, and on performing it, the Leſſee ſhall have Fee- ſimple. A Con- Terms de 

Wition ſubſequent, keeps and continues the Eſtate by Performance ©” 
hereof: A Man grants his Manor to another in Fee, upon Condition 
hat the Grantee ſhall pay to him at ſuch a Day ſuch a Sum, or that 
She Eſtate ſhall ceaſe ; here the Condition is ſubſequent to the Eſtate, 
and upon Performance of it, keeps and preſerves the ſame. Condi- 
ions are likewiſe Affirmative, for doing; Negative, for not doing; Co. Lit. zor. 
lateral, Inherent, Reſtrictive, Compulſory, Copulative, or Diſ- 


junctive. | | 
Conditions are good to enlarge, or limit Eſtates; and Conditions to 1 Rep. 83. 
rreate Eſtates, ſhall be favourably conſtrued ; but otherwiſe, if to 
eſtroy or reſtrain an Eſtate. A Feoffment upon Condition, that the Hob. 13, 26:. 
WF coffee ſhall not allien, is void: But if Condition is that Tenant in 

ail ſhall not alien in Fee, &c. or Tenant for Life or Years, alien 

Wuring the Term; theſe Conditions are good. Condition to reſtrain 10 Rep. 39. 
Man from doing that which is incident to his Eſtate, as Tenant 

ail from ſuffering a Recovery, &. is void. Where the Rever- 

Fon of an Eſtate is in the Donor, he may reſtrain an Alienation, by 
Condition; and in other Caſes, Condition not to alien to a particular : Tad. 222, 
Werlon, & c. may be a good reſtraining Condition. A Gift in Tail, Ha. 46. 
r in Fee, on Condition that a Feme ſhall not be endowed ; or a Man 

e Tenant by the Curteſy, ec. will be void. 

& There are four Incidents to Conditions, to create and increaſe 

Altes: There muſt be a particular Eſtate, for Foundation; which 8 Rep. 75. 
ate is to continue in the Grantee, till the Increaſe happens; it muſt 

ect at the Time the Contingency happens; and the particular Eſtate 

—_ Increaſe ſhall take Effect by the ſame Deed, Gr. If a Leaſe be 


ade to two Perſons, with Condition to have Fee, and one Dies; the 

nor may perform the Condition, and have the enlarged Eſtate : 
ei ſchey make Partition, the Condition is deſtroyed, A Man: Danv- Abr. 
es a Feoffment upon Condition, and after Levies a Fine to a 
anger, this Condition is gone: And if a Feoffee grant the Reverſion 
= 1 part of the Land, where there is a Leaſe on which Rent upon 
ondition is reſerv'd, all the Condition is confounded and gone. 
1 A a A, A 
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g Rep. 85. © A Releaſe of all a Man's Right, may be upon Condition: But | 
Condition can't be releaſed on Condition. If one agree to do an Ad, 
3 Salk. 35. and for doing it the other ſhall pay ſo much; here doing the Act, 3; 
a Condition precedent to the Payment of the Money; and the Party 
ſhall not be compell'd to pay, till it is done: Tis otherwiſe where! 
2 Danv. Abr. Day is appointed for Payment of Money. If a Condition be per. 
We formed in Subſtance and Effect, it is good: And if the Condition he 
Copulative, and not poſſible to be perform'd, it may be taken in the 
1 Danv. 73. Disjunctive. Inherent Conditions, are ſuch as deſcend to the Heir 
with the Land, &. 
rInft. 218, Some Conditions make the Eſtate, whereunto they are anne! 
voidable, by Entry or Claim; and ſome make the Eſtate void withoy 
it: And regularly where one would have Benefit of a Condition, 
r Inft. 215, he may enter, he muſt do it. In a Leaſe for Life, &. if the Leſe 
233: make a greater Eſtate, the Leſſor may enter: Thus is by Condition in 
Law; and by this Condition, Tenants are not to commit Waſte; 
Lit. 378, 379. Keepers of Parks, not to Kill Deer, &c. without Warrant, which! 
a Forfeiture of their Office. - 
| A Condition that would take away the whole Effect of a Grant, 1 
r Inſt. 223, void; and fo it is, if it be contrary to the expreſs Words of it. Wh: 
206, 225 is prohibited by Law, may be prohibited by Deed ; but a Conditia 
againſt Law, is void. None ſhall defeat any Eſtate of Freehold upa 
Condition, without ſhewing the Condition; otherwiſe of Chattels, H: 
Lit. 374 that taketh in Remainder is bound by Condition in a Deed, thou 
ker. 12% he doth not ſeal it. A Condition may be apportioned, by AR of I, 
or of the Leſſee. 5 5 [50 E 
Dyer 6. 131. A Condition cannot be made but on the Part of the Leſſor, Don, 
11 „Gee. No Man may annex a Condition to an Eſtate, but he that dt 
create it; nor can reſerve Power of Re-entry, on Breach of a Cond: 
| tion, to any other but himſelf, his Heirs, Executors, &c. Parties a! . 
1 Privies, in Right and Repreſentation, Privies in Law, Grantees « 8 
| ri % Reverſions, &c. to have no Advantage by it. But by Statute, Gra 
| | 30 3+ tees of Reverſions, may take Advantage of Conditions againſt Leſſes 
as the Leſſors, c. | : 
Lit. Rep. 128. Conditions run with the Eſtate, and bind in whomſoever's Hande 
they come. They regularly follow the Habendim in a Deed, but : 
2 in any other Place. A Condition in a Will, is odious in Lu. 
46. Neither the Word Proviſo, nor any other, make a Condition, unles 
2 Rep. 70. Reſtrictive. A Proviſo, makes a Condition, if it does not depend unn 
another Sentence; and if it be the Word of the Feoffor, Leo, ( 
luft. 214+ Ge. A Leaſe for Life on Condition, being a Freehold, cannot ceal: 
without Entry; but in Caſe of Leaſe for Years, on Breach of ti U 
ng ge Condition, the Leaſe is void ipſo facto without Entry, If a Leale 5 
3 Rep. 64 that on Breach of the Condition, the Term to ceaſe; the Terms nn 
| ended, without Entry; but otherwiſe, where the Words are that tb: 
Le _ be void. l 1 eo 
1 Inft, 206. itions repugnant, impoſſible, ec. are void. And if they 8 
9Rep- 128. hefore the Eſtate, the Eſtate and Condition are void; but if to follov 
2 Mod. 204 the Eſtate, the Eſtate is abſolute, and the Condition void. But if * . 
the Time of entring into a Condition, a Thing be poſſible to be done, 
and is afterwards impoſlible by the Act of God, the Eſtate of a Feoffe 
Cro, El. 780. (by Livery) ſhall not be avoided. And when a Condition is * 1 Eo 
"= IM OO 
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Parts, one poſſible, and the other not; it is a good Condition for per- 
Forming that Part which is poſſible. i 
But if a Condition is of two Parts, and one of them becomes im- 3 Rep. 23. 
poſſible by the Act of God, the Perſon bound is not obliged to per- 

Form the other Part. é 


Confeſſion. 


ONFESSION is where a Priſoner indicted of Felony, and 
A 7 brought to the Bar to be arraigned, confeſſes the Offence and 
he Indictment to be true: And on this Confeſſion of the Fact, the 
Fourt hath nothing to do but proceed to Judgment againſt him. 

The Confeſſion may be received, and Plea Not Guilty withdrawn: Kel. rt 
But there is a Confeſſion indirectly implied, as well as directly expreſs d; 

& where the Defendant, in a Caſe not capital, doth not directly own Lamb. B. 4, 
Þ 1ſelf guilty, of the Crime, but by ſubmitting tv a Fine owns his 
"Built, 7 the judge may accept of his Submiſſion to the 
ing's Pleaſure. . . 
Confeſſion is ſtronger than Conviction by Verdict; it 1s the beſt Sa- Terms de Ley 
faction to condemn an Offender, ſo as it proceeds freely, without 138. 
any Menace, or Force, when it ought not to be recorded; and ſome- 
es in Pity to Offenders, Judges have refus'd to record a Confeſſion, 27 Afif. pl. 
t have let them have the Liberty of Trial, to be found by the Jury. 

— may be ſuffered to plead Not Guilty, where he hath confeſſed 2 Hawk. 23% 

dviſedly, or thro Fear, Weakneſs, Gr. And Confeſſion ſhall not 
rive the Offender of taking Exception in Arreſt of Judgment, to 
Pults apparent in the Record. A Demurrer to Indictment, is a Con- E. p. c. 246. 
oon ſo far as laid, if the Indictment be good. 

here is another Kind of Confeſſion, when the Priſoner before Plea y 

Aded confeſſes the Indictment, and the Offence committed, and E F. C. 19. 
n becomes an Approver or Accuſer of others concerned with him; 

Id if they are convicted, he ſhall be pardoned. | 

AConfeſſion on Examination before Juſtices of Peace, a Secretary : Hawk. Pc. 
State, Oc. may be given in Evidence againſt the Party confeſling : ** 

Wt when made uſe of, it muſt be taken together, and not by Parcels, 

© Confeſſion is alſo a Plea in Civil Caſes, where the Defendant con- Finch 387- 
Wes the Plaintiff's Action to be good: And Judgment in theſe Caſes 
| EC 


Confirmation. 


1 ONFIRMATION is a Conveyance of an Eſtate, from one 
= Man to another; whereby a voidable Eſtate is made ſure and 
oidable: Or it is where one having Right to Lands, makes a Deed 
another who hath the Poſſeſſion of — to enlarge his Eſtate, or 
ee his Poſſeſſion perfect. 
be Contirmor muſt have a larger Eſtate, in the Lands than the r Ind. 293, 
irmee; and be in Poſſeſſion of the Eſtate, or the Right. And bor. 
nirmation, may be for perfecting an Eſtate, increaſing, or dimi- 
: hing: Perfecting, by making a conditional Eſtate abſolute; Increaſ- 
where an Eſtate for Years, is made Leaſe for Life, G. And 9 Rep. 142. 
niqhing, by confirming an Eſtate of a Tenant, at lefſer Rent. 
= Confirmation, 
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Wet. eas Confirmation is in Nature of a Releaſe: And in a Deed of Conf. 


x pt. 47 mation, it is good to recite the Eſtate of the Tenant, the Eſtate of 
him that is to confirm, and to mention the Conſideration. The 
Words Ratify and Confirm, are commonly made Uſe of; but the 
r Inft. 293. Words Give, Grant, Demiſe, &c. may enure as a Confirmation, by 
Litt. 5:15. Implication of Law. Though Confirmation makes a voidable Eſtate 
good, it cannot operate upon an Eſtate void, or determined. 

5 Rep. 81. Leaſes for Years, may be confirmed for Part of the Term, « 
Part of the Land, ec. But an Eſtate of Freehold, cannot be con. 
x Inſt, 297. firmed for Part of the Eſtate, being entire: If a Leaſe for twenty 
| Years be confirmed generally, for ten Years, this is a good Confirm. 
tion of the Whole: Contra, if the Land particularly confirm'd to the 

Leſſce for ten Years. * 
1 Inſt. 30. A Feme Leſſee for Years marries a Huſband, and the Leſſor con. 
firms the Eſtate of Huſband and Wife, to hold for their Lives; by 
this Confirmation the Term will be drown'd, and the Huſband an, 
1 Nelf. Abr. Wife are Jointenants for Life: A Freehold during Life, and a Tem 

450. for Years, can't ſtand together in the ſame Perſon. 


The Accepting of Rent, in ſome Caſes, makes a Confirmation of 
2 Danv. Abr. Leaſe: And where a Man leaſes for Life, reſerving Rent on Condi. 


128, 129. tion of Re-entry; if after the Conditon is broke, the Leſſor takes: 
Diſtreſs for Rent, this amounts to a Confirmation, ſo that he canng 
6Rep.15- enter, Tenant for Life, and Remainder-Man in Fee, join in a Leaſe; 


'tis the Leaſe of Tenant for Life, during his Life, and Confirmatic 

x Nelf. 481. of him in Remainder : But after his Death, it is the Leaſe of the h. 
mainder-Man, confirmed by the other. | 

If Tenant for Life, grant a —— c. to one and his Hein 

he in Reverſion is to confirm it; otherwiſe tis good only for the Lik 

1 Ind. 301, of Tenant for Life. Grants and Leaſes of Biſhops, (not warranted by 


Lit. 529- 


3005 297. the Statute 32 H. 8.) muſt be confirmed by Dean and Chapter; Gram 
and Leaſes of Parſons, &c. by Patron and Ordinary, es con 
firm'd by Dean and Chapter, not warranted by the 32 H 8. maybe 
voidable. | 
Vide Leaſes, &c. 
Conge dEſlire, 
CON GE d Eſire is the King's Licence to a Dean and Chapter u 
proceed to the Election of a Biſhop, when any Biſhopriek become 
vacant, | 
The King, as Sovereign Patron of all Biſhopricks, Cc. had of ar- 
Terms de Client Time the Diſpoſition of all Eccleſiaſtical Dignities, and firlt i- 
Ley 162. yeſted them per Baculum & annulum, and afterwards by Letters Patents; 
1 5 and then gave Authority to others to make Election, by Conge d Ein, 


Oc. which hath been confirmed by divers Statutes. 

| And by this Statute, no Man is to be preſented to the See of Num 

25 H. . c. 20. for the gnity of a Biſhop, c. but Election to be by the King 
e ¶ Eſlire, or Licence to elect the Perſon named by the King: A 

if the Dean and Chapter fail to make Election, the King to nominats,* 

Gc. by Letters Patent. 
The Dean and Chapter not doing it in twenty Days, incu! * 

Præmunire. | 


E R}C wi” - * 
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Conjuration. 


[0 ONTURATION is commonly uſed for a perſonal Confe- 


rence with the Devil, or an evil Spirit, to know any Secret, or 
effect any Purpoſe. r ; | gh 
here is a Difference between Conjuration, Witchcraft, and Sorcery, « H. P. C. 5. 
onjurers endeavour by Force of Magick tv raiſe the Devil, and oblige 
im to execute their Commands: Witches by Way of Conference, 
Pargain with an evil Spirit, to do what they deſire of him: And Sor- 
perers by the Uſe of ſuperſtitious Words, or Means of Images, Cc. 
re ſaid to do ſtrange Things above the Courſe of Nature. All were 3 Init. 44. 
antiently puniſh'd as Hereticks, by Writ de Heretico comburendo; or 
ey might be put in the Pillory, &. on Indictment at Common 
aw, SEP 
E: Perſons convi& of Invocation of evil Spirits; or conſulting, cove- 1 Jac.i. c. 14. 
Panting with, or employing any ſuch ; or who take up uy dead Per- 1 
Jon, to be us' d in Witchcraft; or uſe any Witchcraft, and kill or lame 
any Perſon, &c. are guilty of Felony: And undertaking by Witch- 
© to tell where Treaſure, or Goods loſt, may be found ; or pro- 
Foking any Perſon to unlawful Love; doing any Thing whereby 
Cattle ſhall be deſtroy'd or hurt, Cc. ſhall ſuffer one Yeat's Impri- 
Wnnent, and ſtand in the Pillory, &c. for the firſt Offence ; and for 
he ſecond Offence, ſuffer as Felons. | 8 
One muſt actually accompliſh the Miſchief, to be within the Clauſe 3 Tit. 45. 
of Killing, c. But if a Spirit doth not actually appear, upon Invo- H. P. C. 6, 7. 
tion; or if a dead Perſon, or Part of it, he taken up to be us d, 


: and not actually uſed, theſe are within the Statute, 


Conſiderations. 


ONSIDERATION is the material Part of Deeds or Cori- 

tracts, without which they ſhall not be binding. 

There is Conſideration of — Blood, &. and valuable Conſi- ; Inſl. 271. 
ration: Conſiderations of natural Love, Affection, &c. are good to 1 Rep. 176: 
Wilc Uſes to a Man's Family; but if the Uſes are to a Stranger, it 1 Lev. 35. 
Puſt be for Money, or other valuable Conſideration. And the Law 

not allow any trifling Conſideration, as old Acquaintance, Oc. plosd. 304. 
a Man indebted to others, in Conſideration of natural Affection, 2 Roll. Abr. 
nts all his Goods or Lands to his Son; it ſhall be fraudulent within 733: 

e Statute 13 Elis. Z Rep. 81. 


lk a Deed of Feoffment be made of Lands, and no Conſideration 1 Lill. Reg, 
=» preſſed in the Deed; or a Fine and Recovery paſs' d; it ſhall be in- 289. 


4cd in Truſt, and to the Uſe of the Feoftor or Conuſor. A Con- 
ton altogether paſt, is not good. On Bargain and Sale of Hob. 126. 
als, a valuable Conſideration muſt be given, or ſaid to be given; f Rep. 118. 
WW: tho! no Money be really paid, the Bargain and Sale may be good, 11 Rep. 23. 
_  Averment will lie againſt what is exprellly affirm'd in the 
1 bed, If Money be paid, and not expreſsd in the Deed, the Bar- Dyer. 169. 
f ok may aver the Conſideration; and being prov'd, the Bargain 
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By Styles Reports, if a Deed expreſs a Conſideration of Money 
upon a Purchaſe, this will be no Proof upon a Trial that the Money 
was actually paid; but it is to be made out by Witneſſes, A Sale 
Noy Max. 87. can never be without a valuable Conſideration; but a Gift may. Ons 

may fell his Freedom, and Privilege, for a Conſideration; which in. 
1 Lill. 297. tends à full Recompence. 


Style 370. 


2 le. 161. Aſſumgſit lies not upon an illegal Conſideration; it muſt be lauful. 


Ges; El. 8;8, Coffideration void in Part, is fo in the whole; and where there are 
Hob. 126, two Confiderations, and one is found falſe By Jury, the Action fails: 
Liu. Abr. But if there be a double Conſideration for grounding a Promiſe, one 
296. is enough to ſupport it. . 

Latch. 1 Whatever is Ground for Equity, is a ſufficient Conſideration. 


Conſpiracy. 
C 


ONSPIRACY ss where two or more Perſons maliciouſly con- 
ſpire to indi& any one falſely of Felony, or other Crime, Tre. 
F. N. B. 114. paſs, &c. Who after Acquittal, ſhall have a Writ of Conſpiracy. 
Likewiſe Action of the Caſe will he for procuring one to be in- 

dicted of Felony, or Treaſon : But it muſt be 
Danv. 208, the Words falſo &. malitioſe are neceſſary in Declarations; and the 
R. m. 180, Indidtment preferr'd malieiouſly is to contain Matter of Slander, x 
5 Mod. 410. 


Cro. Jac. 358, 
15. 


find the Bill, the Party not being damnify'd, no Action lies. 


done maliciouſly, and 


well as Crime, for the Action to lie: And if the Grand Jury do nat | 


r Roll. Rep. If a Man hath good Cauſe of Sufpicion that a Perſon is guilty of © 


438. Felony, and cauſes him to be indicted in Proſecution of Juſtice, tho 


no Felohy was committed, Action will not lie: But 'tis otherwiſe if 


the Profecutor impoſes the Crime of Felony. And probable Cauſe | 


2 Mod. 306. Will not excuſe a Man for indicting another of a Treſpaſs, for which 
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Action might be brought; when the Indictment will be taken to be | | 


malicious. 


Action of the Caſe lies for a falſe and malicious Accuſation of any 
Crime: Arid the fame Damages may be recover'd as in Writ of Con- 


ſpiracy : But it muſt appear that there was no Ground for the Accu 7 


1 Roll, Abr. ſation. And this Action is moſt commonly brought, which may be 


11153124114: againſt one Perſon, in Nature of Writ of Conſpiracy ; where that 
: Inf, 352. Writ doth: not he but againſt two. Conſpirators may be indicted 7 


but. at Common Law, tho? they only conſpite and confederate together 


» Rel. Abe as by Promiſe, Gr. to ſtand by one another: But one Confpirator 2 


alone cannot be indicted. 


3 Salk. 97. If a Man be falſely indicted of any Crime, which may injure and 7 


> Rolt..77:  indanger his Reputation, Liberty, or Property, &. Writ of Conſp- 
raey heth : But a bare Conſpitacy will not maintain this Writ, Ac- 


uittal of one Perſon, is the Acquittal of another, on Indictment of 
; Mod. 220. Confpiraty : So in Writ of Conſpiracy ; but in Action on the Caſe, 


Cro.Eliz.z01. Judgment may be had againſt the other. | 

5 Mod. 405. Writ of Conſpiracy lies on Indictment for a Riot. And by Statute, 

23 E. 1. 10. Conſpiracy to maintain Suits and Quarrels, is puniſhable. Corpora 
tions conſpiring to {ell Victuals &. at certain Prices, diſſolves them. 

2 % 3 E. 6. Ind Labburers, Artificers, Gr. conſpiririg together concerning their 

885 Wotk ot Wages, are liable to the Penalty of 100. &c. | 


3 Inft. 143, The Judgment on Writ of Conſpiracy, &. is Fine, and Damages 2 


to tile Party ; and on Indictment, Fine and Impriſonment, which [0 = | 
0 3 4 , 


3 
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8 Woman made Conſtable, by Virtue of a Cuſtom t 


JF 1 ice of the Hi 
= Quarter-Seſhons, of every Thing amiſs: And he as Conſervator Dalt. c. r.-8. 


ent a Breach of the P 
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e uſual Puniſhment : Bot Conſpirators on Indidtmene of Felony, Ge. 


Way be puniſh'd by Forfeiture of Lands and Goods, and loſing their 
F rank Law, Gc. call'd Villanous Jadgment. i 
This is where the Matter of the Conſpiracy touches a Man's Life, : Hawk, 133. 


Conftables, 


ONSTABLES are ancient Officers for Prefervation of the 
Peace; and are of two Sorts, High Conſtables, and Petty Con- 


Madles. | 
High Conſtables, are Conſtables over the whole Hundred, uſually 4 nv. 267. 


Woſcn and ſworn by the Juſtices of Peace, in their Seſſions; and Polt. ch. 258. 
Petty Conſtables, are their Aſſiſtants, in each Town, Parith or Vill, 

He chuſing of whom properly belongs to the Court-Leet; but now 

Hey are clefted by the Pariſhioners, and ſworn by a Juſtice of the 

Peace, &c. who may on juſt Cauſe remove them. Theſe Conſtables 3 Rep. 41. 

Tc appointed yearly, and are to be Men of Honeſty, Knowledge, and 


SMbility : And if they refuſe to ſerve, may be bound over to the Sef+ 5 Mod: 96. 


bns, and indicted and fin'd ; or tin'd in the Leet. Tithing-Men, 

xe in the Nature of Deputies. to Petty Conftables, to execute the Office 

their Abſence. A Conſtable may make a Deputy; but the Con- sid. 355. 

ble is anſwerable, and his Deputy muſt be ſworn, 

Phyſicians and Apothecaries, are excus'd from bearing the Office 2 Hawk. P.C. 

Conſtable ; and Attornies, Officers of Courts of Juſtice, Barriſters $3 5+: 

Law, &c. are privileged from ſerving it. And if a Gentleman 

Quality be choſe Conftable, where there are ſufficient Perſons he- 

e, he may be relievd in B. R. Diſſenters choſen to this Office, 

upling to take the Oaths, may execute the 8 : And w. & M. 18. 
t Inhabitants of 


Place ſhall ſerve by Turns, on Account of their Eſtates, is to pro- : Hawk. 63. 
Wre another to ſerve for her. 


ne Office of a High Conſtable, conſiſts in theſe Particulars ; he is 


ſee the Peace kept, apprehend Felons, Rioters, &. make Hue and 
Wy, take Care that the Watch be kept, and the Statutes againſt Va- Date. c. 28.8. 
bonds duly executed; preſent Gaming-Houſes, Tipling, Drunken- 
Wis, Bloodſheds, Affrays, Gc. Execute Warrants of Juſtices, and 
Wake Returns of Alehouſe-Keepers, that ſell without Licenſe, of Per- 
bs that entertain Inmates, to the Annoyance of a Neighbourhood ; 
likely to be chargeable to the Pariſh, the Defaults of Petty Con- Lamb. 125. 
Ibles, Cc. not apprehending and puniſhing Vagabonds, Whores, 


Weht-walkers, Gc. Defects in Highways, and Bridges, common 


WW lances, in Streets, Lanes, &c. Bakers ſelling Bread under Weight, 


wers ſelling Beer to unlicens'd Alehouſe-Keepers, Foreſtall 
roſſers and — of Victuals, Gc. 2 
he Office of a Petty Conſtable, is to keep the Peace in the Ab- 

gh. Conlladle, and make Preſentments, at the Aſſizes 


be Peace may command Affrayers to keep the Peace, and depart; FP: C 135. 
þ put thoſe in the Stocks, &c. that make any Affray in his Pre- 
, till he can carry them before a Juſtice : And a Conſtable may 
into a Houſe, to ſee the Peace kept; make freſh Purſuit into Lamb. 125, 
her County, &c. He may command all Perſons to aſſiſt him, to H-. P. C. 9+: 


eace, juſtify beating another, if aſſaulted, 


* 4 1 
—_ 
4 k 1 
74 * 4 G a 
* 
TT ”Y : 
* . 
— 
8 © 
* 
ov A 
© Ls 
4 * DW 
x - 


| 
| 
| 
| 
| 


96 Ihe Common Law Common-plac d. 


Cro. El. 355. and if he happen to be kill'd doing his Duty tis Murder. He ma, 
without Warrant from a Juſtice, take into his Cuſtody any Perſon 
whom he ſees committing Felony, or a Breach of the Peace; but i 
it be out of his Sight, where a Perſon is ſeiz d by another, Gc. h; 
Lin. 3044 may not do it without Warrant. And a Conſtable cannot 1mpriſy 
+ Leon. 327- 2 Man, at his Pleaſure; but only ſtay him to bring him before: 
| Juſtice, to be examin'd, &c. | LH 
10 Rep. 56 Petty Conſtables are to execute Warrants of Juſtices : And thy 
3 Cr. 305. are not bound to go up and down with an Offender, when arreſted, u 
i Salk. 3. get Sureties; but may keep him, 'till Sureties come to him. And he. 
ing ſworn Officers, they need not ſhew their Warrants, when they 


come to arreſt any one. It is at the Election of the Conſtable s 


carry an Offender before any other Juſtice than him who iſſued th: 

Warrant, if the Warrant be not ſpecial, to bring the Offender before 

ſuch Juſtice. | þ 8 

M.d. Int, This is the Petty Conſtable's Office, by the Common Law : And i 

134, . he doth not his Duty, he may be indicted and tin'd by the Juſtics, 

21 Jac. 1. 15. But Conſtables ſued, may plead' the general Tue, and give the ſpeci 
Matter in Evidence, for any Thing done in their Offices. 

x Jac. 1. c. 9. = Statutes, the Office of - Conſtables relates to Alehouſes, and ler: 
ing 


5 Rep. 59. 


enalties of Perſons keeping them without Licenſe ; ſelling [:* 


2 Ed. 3. c. 3. Ale than Meaſure, G A Conſtable may ſtop Perſons who go ur 
| lawfully arm'd; take away their Arms, and carry them before 


- Juſtice. 


8 Ann. c. 18. Conſtables are to levy the Penalties inflicted on Bakers, for makin” 
i Geo. i. c.25. and ſell ng Bread under Weight, deficient in Goodneſs, &c. They 

Mich. 3 Hy. may enter Bawdy-Houſes, and arreſt Perſons with lewd Women for! 
22 H. 8. c. 5 Breach of the Peace. A Conſtable and two of the moſt able Inhab: 
1 Ann. c. 18, tants in every Pariſh, are to make Aſſeſſments for Repairs of Bridge; 


and four Juſtices muſt allow theni. 


3 Geo. 1. c. 3. The Conſtables ſhall provide Carriages on Marching of Soldiers, by 


Virtue of a Juſtice of Peace's Warrant, &. Conſtables and Tithiny. 
18 Car.2.c.2. men are to ſeize Cattle brought from Ireland, and cauſe them to be 
32 Car, 2. kill'd; and the Hides and Tallow ſhall be forfeited to the Seizus 
and Remainder diſtributed amongſt the Poor. High Conſtables may 


4 Ed. 4.c. r. determine Complaints of Clothiers, and their Work- People relating u 


nt - <p . not paying of Wages, &c. Levy the Penalty for Non-Payment i 
138eo.1.c.23. Money; and for uſing deceitful Stuft, Ends of Yarn, &c. Conſtable, 
22 Car. 2. Oc. are to levy the Fines, impos'd on Perſons preſent. at unlawtil 


Conventicles; and may enter ſuch Places, and take into Cuſtody tho 


who are aſſembled, having a Juſtice's Warrant. They are to be“ 
ſfom'd Gook _— 
13Car.2.c.10. The Penalties inflicted on Deer-ſtealers, may be levy'd by Con- n_ 
z AW. &. M. ſtables; who ſhall enter Places ſuſpected, and ſearch for Veniſon, 
2W.uM. 5. Toils, ©&c. Conſtables, are to aſſiſt Landlords in taking Diſtreſs, m8 


12Cr.2..19. fiſting to Officers of the Cuſtoms, in ſearching for uncu 


and in the Appraiſement of Goods diſtrain'd for Rent, if not replevy' 
27 Jac. 1.7. Oc, And they are to levy the Penalty of 5s. on Perſons convicted 


13 Geo. 1.24. of Drunkenneſs. Alſo. Forfeitures of Dyers for dying Cloth deceit | 


fuily, ſhall be levy'd by Conſtables, 


9 H. 4. Perſons apprehended for Felony, are to be deliver'd to a Conſtab', 
to be carry'd before a Juſtice of Peace, & c. or it will be an Ei: 


12 Cir. 2, 23- Conſtables hall attend Officers of the Exciſe, in entering Brew-houls, 


Sec. for Diſcovery of Frauds; and they are to levy the Penaltis n 0 


I tures for ſelling inſufficient Leather, G c. 


"== 4 
EA. JF * 2 . 
By . 


_— 
* 
. 
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5 Fenders againſt any Law of Exciſe, by Virtue of a juſtice's War- 8 8w.3.z e. 


ant. 
2 Tf a Felon fly, the Conſtable is to make an Inventory of his Goods, ;, xa. 1. 
and ſend Hue and Cry after him, &c. And Conſtables may break 


pen Doors to take Felons, where a Felony is committed, Conſtables, 


Pe. levy the Penalty for unlawful tiſhing in Rivers, without the ,,& 2; 
Dwner's Conſent ; and are to ſearch for Nets, &. They muſt give Car. 2- 
Aſliſtance to Juſtices of Peace in removing forcible Entries, or ſhall 15 R. 2. 7. 
De fin'd. 


& Conſtables are to cy Higlers, Chapmen, Victuallers, Cc. before; Ann. 14 
]uſtice, that have any 


ares or other Game, in their Cuſtody, or 3 Geo. 1. 11. 
Who buy or ſell Game; and by a Juſtice's Warrant they may make 

arches for Game, e&#c. They are to ſearch monthly after Gaming- 33 H. 8. 
Houſes and Gameſters, and arreſt the Maſters of Houſes and the g Ann. 14. 


Perſons found therein, &c. negleQing it, are liable to Penalties, The 


Money aſſeſſed for Reparation of Gaols, is to be levy'd by Conſtables :z Jac. 1. 10. 
And a Conſtable may ſell an Offender's Goods, to defray the Charge 11812 W.3. 
carrying him to Gaol. Conſtables in London are to make a Search; Geo. i. 26. 
for Gun-powder, when a greater Quantity is kept than allow'd by ** Geo. f. 23 
tatute. 
A Conſtable is to levy the Penalties for ſelling Hay, under due : w. & M. 8. 
eight; and on Carts ſtanding laden with Hay, Oc in the Hay- 
arket, at unſeaſonable Hours. To whip Hedge-Breakers, Robbers 43 Eliz. c. 7. 
F Orchards, ec. for not making Satisfaction order'd by a Juſtice of 
Peace, Oc. They are to be aiding and afliſting to Surveyors of the '5 Car. 2. 
Highways, in putting the Acts in Execution; and return a Liſt of 3 & A. & M. 
Perſons qualify'd for the Office of Surveyor, to Juſtices in their Seſ- < 1. 


ons on 3d of Fanuary yearly ; alſo levy Penalties for Defaults in 


Wepairing the Ways, &c. Conſtables ſhall make Hue and Cry after 13 Ed. 1. 2. 


elons, upon Notice of a Felony and deſcribing the Offender ; and 


ey are to call upon the Pariſhioners to aſſiſt them, and give Notice 28 Ed. 3. 

che next Conſtables to continue the Purſuit, from Town to Town 27 Eliz. 13. 
ad County to County, who may arreſt ſuſpicious Perſons, &. 

Io cauſe Inn-keepers, to be indicted and fin'd for refuſing to 10 H. 7. 8. 
dee Travellers, provide them Victuals, &c. At Michaelmas Quarter- 

ſſions, Conſtables muſt give in Liſts to the Juſtices of Peace of 3&8 w. z. 

erſons qualify'd to ſerve on Juries, having 101. per Ann. Freehold 32. 


0 — ſtate, G c. or they ſhall forfeit 3. Theſe Liſts ſhall 3 & 4 Ann. 
wa 


e from the Rates of Pariſhes; and fix d upon Church-Doors, 5 
that Notice may be given of Perſons wrotigly inſerted, —& 34e. 2. 23. 
Conſtables in Harveſt- Time may ſet Labourers, and ordinary; Elz. 4. 


Faadeſmen on Work. The Penalty for not hanging Lamps before 2 w. & Nl. 


Pouſes in Streets of London, &c. is to be levy d by Conſtables, They 
e to give their Aſſiſtance in collecting and levying the Land-Tax. , w & NI. 
d by Warrant from Juſtices of Peace, to levy the Penalties and For- 2 
If any Perſons uſe Meaſures, not agreeable to the Standard, Con- 22 Car. 2. 3. 
ies are to examine them; and they may be burnt, and deſtroy'd. 
ſtables ſhall levy by Diſtreſs, ec. Money charged upon Perſons, . & 14 
WP” providing Horſe, and Foot-Soldiers for the Militia. They may Car. 3. 


| ? ke up Night-Walkers of ill Fame, and carr them before 4 13 Ed. 1. 


We Conſtables may complain to and convey before Juſtices of Peace, 35 Eliz. 2. 
oe who are ſuſpected to be pn; and ſhall preſent and certify; jac. :. 
C to 
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to the Seſſions Popiſh Recuſants, Gc. They may command Perſq. 
Jac. 1. 31. infected with the Plague, to keep within their Houſes, during Time 
of Sickneſs z and are to levy Money ailetied by Juſtices for Relief 9 
poor Perſons viſited with the Plague. 
1) R. 2.8. To ſuppreſs Riots, and commit Offenders, G. They are to levy 
17 Eliz. 13. the Tax on Inhabitants of Pariſhes, where Damages are recove'{ 
againſt a Hundred for Robbery on the Highway, by Warrant fray 
i Jac.t. two Juſtices. And Conſtables, Oc. are to whip wandering Rogues, 
z Geo. 1,27. By Juſtice of Peace's Warrant, Conſtables ſhall ſearch after Shoe 
c. purloin'd, fold or * by Journeymen Shoemakers. Coy. 
1 Geo. 1. 3. ſtables are to quarter Soldiers, in Inns, Alehouſes, Victualling-Houſe 
7 Geo. 1.6. gh, And refuling to billet them, or receiving any Reward to excul: 
Quarteridge, £8, Da ts to Penalties; alſo they muſt give an Account 
1 Geo.z. of Officers and Soldiers billeted to Juſtices of Peace. "They are t 
r Car. 1. 1. leyy the Penalties on Perſons doing wordly Labour, or uſing Sports 
- pt Ls on a Sunday : And for prophane Swearing, : 
2&8W,z, Conſtables and Headboroughs, are to levy Money adjudg'd for re. 
c. 6, fuſing Payment of ſmall Tithes, under 40 4. &c. On Information, 
22&23 Car. they have Power to deſtroy Tobacco, planted in any Ground contrary 
OW to Statute ; and having Juſtice's Warrant, are liable to a Forfeiture | 
for not doing it. | | | | 
12Ann.c.23. They are to apprehend Vagrants, and carry them before a Juſtice; | 
and to make a privy Search for Vagrants, Gr. before the Quarter. 
| Seſſions: They muſt alſo convey. them by the Juſtice's Paſs and Cer- 
tilicate, to Place of Settlement, Gc. And they ſhall cauſe Beggars in 
the Streets to be whipp'd, begging a ſecond time. 
13 Ed.r.4. Conſtables ſhall ſee that Night-Watches, be kept by able Perſons; 
88.6. 3. and Watchmen have Power to arreſt Perſons ſuſpected, &c. In every 
„ Cr. 2. Town. ſhall be ſeal'd Weights, in the keeping of Conſtables, or Head. 
12 Ann. 18. Officers. Conſtables are to apprehend Perſons ſtealing Wood, &. 
And on the Sea-Coaſts, by Command of Juſtices; ſhall call Aſſiſtarc 
to preſerve Ships from Wreck. | 
onſtables, Oc. out of Purſe z may with Inhabitants make a Rate 
to reimburſe theniſelves, being confirm'd by two Juſtices. 5 


Contempts. 


ONTEMPT is a Diſobedience to the Rules and Orders of 
a Court, which hath Power to puniſh ſuch Offence, | 
Mich 22 Car. Attachment lies in theſe Caſes to bring the Offender in to anſwer 
K. the Contempt; and one may be committed for Contempt of the 
Court, where the Matter of the Contempt is certain, and not doub- 
ful, and in open Court, or on Affidavit made thereof. If the Court 
Paſch. makes a_ Rule in Treſpaſs and Ejectment, that the Defendant (hall 
Car. t. confeſs Leale, Entry and Ouſter, and the Defendant will not do it, ſo 
: Lin. 305. that the Plaintiff becomes Nonſuit; on the Defendant's Refuſal to 
pay Colts, Attachment of Contempt is to be granted. 0 
Inſt. Legal, And in the Courts at Weſtminſter, the Party in Contempt appear 
* ing, on Attachment iſſued, is to enter into a Recognizance to anſwer 
In terrogatories, upon which he is to be examin'd on Oath; and if 
he do not acquit himſelf, he (14]] be find for his Contempt, &c. , 
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| 4 A Man may be impriſon'd for a Contempt done in Court; but net Cro. El. 689. 
for 2 Contempt out of Court, or a private Abule, 


; 9 Continuando. 


ZZ ONTINUANDO is the laying in an Action of Treſpaſs, the 
C Continuance of it : And is uſed when the Plaintiff would recover 

Damages for ſeveral Treſpaſſes, in the ſame Action. 

In one Action of Treſpaſs, Damages for divers Treſpaſles may be Termsdeley: 
Secover'd, laying the firſt with a Continuando of the Treſpaſs 2% ue, 

.. the whole Time: And in Treſpaſs, with a Continuando of divers; Lev. 94. 

Tings, if of ſome of thoſe Things there could be no Continnando, 

Pet it ſhall be good for thoſe Things for which the Contzarando could 


© Comtinuando is good for Treſpaſs, in breaking a Houſe; and cons Luts. 1312. 

nuing Poſſeſſion of a Houſe, on 51 is a continuing the Treſpaſs, | 

ery Day's Treſpaſs, is a ſeveral Treſpaſs; but Continuando may not Hill. 7 w. 
of Men's continuing a Treſpaſs Day and Night, when at Reſt: f. K. 

ut Cattle may continue Treſpaſs, Night and Day. 

Writs may be continued on the Roll ; and Cauſes on the Records; Kirch. 262. 
there is a Contimuance of the Aſſize, Gr. Writs are continued 

m one Term to another, where a former Writ is not return d; 

nd Continuances and Eſſoins are amendable upon the Roll at any 3 Lev. 430. 

ime before Judgment, tho' in another Term. 

Not entering Continuances, will be Error. 


Contracts, 


ONTRACT is 2 Bargain between two or more Perſons, 

where one Thing is given for another, which is call'd Qnid pro 

And a Contract entet'd into on good Conſideration, may for 

d Cohſideration be diſſolv d. But a Promiſe, without Conſidera- 

, Is Nudum Pactum, and void in Law. © | 

Every Contract implies in it an Afiwmpſe in Law, to inforce the Dyer 30, 293. 


Win, he fails in his Adion'; but if he brings it on Promiſe in Law, 
ich ariſes from the Debt, though he miſtake the Sum, he ſhall re- Noy Max. 87. 
r a F Dy £6 4 ; | 4 


Wy Statute, no Contract for the Sale of Goods for 101. or up- 29 Car. 2. c. 3. 

, ſhall be good, except the Buyer receive Part of the Goods 

or gives ſomething in Earneſt, to bind the Bargain; or ſome — 
thereof be made in Writing, fign'd' by the Party to be charged | 

the Contract, &. But a Shilling or a Penny accepted in Bar- 

vill make the Contract good. To . 3 

ad Contracts not to be perform'd in a Year, are to be in Writing, 29 Car. 2. 

addion can be brought on them: So that a Contract for 8 

3 3 under 
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under 10 J. if not to be deliver'd in a Year, muſt be in Writing, ; 7 

ſhall be void, though Earneſt given. But if no Day is ſer, or th, p 
Time is uncertain, &c. they may be good without it. 

29 Car. 2. All Contracts for the Sale of Lands, are to be in Writing. 


Vide Sale. 


Contribution. 


e is in two Caſes ; firſt, where there ar 
4 ſeveral Parceners, and he who marries the eldeſt, doth all th: 
Suit, and pays all the Services to the Lord, then he ſhall have Wit 
de Contributione facienda againſt the reſt, And the other is in Cat 
of a Statute or Recognizance, where Execution is ſued againſt th: 
Heir only; or where one Conuſor only is ſued, and ſeveral are bound, 
3 Rep. 1, One Heir ſhall have Contribution againſt another Heir, being in 
131+ equal Degree. And one Purchaſer ſhall have Contribution again 
another, and againſt the Heir alſo. Conuſors ſhall be equally charge 
and not one of them ſolely extended; and fo it is as to their Heirs, 
Terms de If a Man is bound in a Recognizance and Statute, and after hi 
Ley. 175. Death, his Lands deſcend to two ſeveral Heirs, one of the Part of th: 
Father, and one of the Part of the Mother; one alone ſhall not b: 
charged, but ſhall have Contribution, 
1 Chane. Caf, When Lands are mortgaged, and then devis'd to one for Life, and 
224 27" Remainder to another in Fee, both Deviſees ſhall contribute to py 
Chanc. Rep. the Mortgage-Money ; Tenant for Life one Third, and he in Remar 
* der two Thirds. . 1 
27 Eliz.13, Where Damages are recover'd againſt one or few Perſons in Adi 
againſt the Hundred, for Robbery committed, the reſt ſhall conti. 


bute. is 260} £1977; 
1 $25; ONVOCATION is taken for the Aſſembly of all th 
323. A Clergy, to conſult of Eccleſiaſtical Matters. And as there a: 


two Houſes of Parliament, fo there are two Convocation-Houſes ; a 
upper Houſe, wherein the Archbiſhops and Biſhops do fit ; and 
lower Houſe, for Deans, Proctors, &c. And the Archbiſhop of Cr 
2 Roll, Abr. rerbury is the Preſident of the Convocation, and prorogues and diſſolvs 


225, it, by the King's Direction. The Convocation exerciſes JuriſdiQi! 
in making of , with the King's Aſſent; in examining and cen. 


ſuring Heretical and Schiſmatical Books, and Perſons, &'c. But A} 

peal hes to the King in Chancery, or his Delegates. 3 
25 H. 8. By Statute, the Convocation is to be aſſembled by the King's Wii. 

and the Canons are to have the Royal Aſſent: And the Clergy call 
%. 1 the Convocation, ſhall have the ſame. Privileges as Members of Fa 


8 C ONUSANCE of Pleas, is a Privilege that a City or To 
7% 75% (C hath, by the King's Grant, to hold Plea of Contracts, and d 
Lands, within the Liberty of the Franchiſe z and that when any: Man 

is impleaded for ſuch Matters; in the King's Courts at 1We/tmin{ 
the Mayors, Oc. of ſuch Franchiſes, or their Attornies thereto _ 

12 2 ri 


3 


The Common Lam Conimon-plac il. 


iz d, may ask Conuſance of the Plea, and demand that it ſhall be 
pleaded and determin'd before them. be | 
But if the King's Courts at Weſtminſter, be lawfully poſſeſs'd of the 
Plea, before Conuſance demanded, then they ſhall not have Conu- 


Fance for that Suit. : | 
. And Conuſance lies not in Preſcription; but the King's Letters 


Patents are to be ſhewn for it. 


Copyholds. 


OPYHOLD Eſtate, is an Eſtate in Lands and Tenements, 
which Tenants within a Manor have Time out of Mind held 
to them and their Heirs, in Fee-ſimple, Fee-tail, or for Life, ec. at 
the Will of the Lord, according to the Cuſtom of the Manor : But 
"It is now moſt commonly for Life. 


& the 
Eſtate are, that it hath been demis'd Time out of Mind by Copy 
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Copyhold Tenure, was antiently Tenure in Villenage : And Cuſtom 4 Rep. 31. 
Life and Soul of Copyhold Eſtates: The Pillars of a Copyhold 2+ 


f Court-Roll ; and that the Tenements are Parcel of, or within the, Int. 58. 


anor. A Copyhold Eſtate, cannot be made at this Day. And if 4 Rep. 


F * takes a Leaſe of the Manor, his Copyhold is extinct. 
A 


24. 
ro. El. 7. 


; rd of a Manor that hath lawful Eſtate therein, if he be but 4 Rep. 23- 
Tenant for Life, or Years, Oc. being Dominus pro Tempore, may grant 11 Rep. 18. 

*Lands by Copy of Court-Roll ; and Grants of Infants, Guardians in 2 Roll. Abr. 
ge, Oc. made according to the Cuſtom, will be binding: And 4“ 

nts and Services cuſtomary, muſt be reſerv'd. A Steward is in 


© Place of the Lord, and may grant Land by Copy, &'c. Things of Cro. El. 60g. 


Peputy; but ſuch a one can't make another his Deputy. 


Neceſſity done by Stewards in reputed Authority are good; if they Moor 110. 
me in by Preſentment of the Jury: So of an Under-Steward or , Salk. 93. 


Ihe Lord of a Manor may make Grants or Admittances of a Copy- , Rep. 26. - 
Wold, any where out of the Manor; but his Steward cannot. The 
Prant of Copyhold Eſtates, regularly paſſeth by Surrender, and Ad- 


Wittance : A Copyholder cannot transfer his Intereſt to a Stranger, Ind. 58, ;g. * 


Wherwiſe than by Surrender; which is the yielding up of the Land 
che Tenant to the Lord, according to the Cuſtom of the Manor, 
the Uſe of him that is to have the Eſtate : If a Man would ex- Comp. Cop. 
Wange, or deviſe an Eſtate, it muſt be done by Surrender; the lat- t. 36, 39. 
. to the Uſe of his Will. By the general Cuſtom of Copyhold 

ates, Copyholders may ſurrender in Court; and need not alledge 

Wy particular Cuſtom for it: But if they ſurrender out of Court, , Rep. 4.. 
to the Hands of the Lord by Sn Tenants, Cc. particular 1 Roll. Abr. 
| x made by Attorney; but Nine 180 
Wot Admittances. And a Surrender out of Court, 1s to be preſented 4 


Huſtom muſt be pleaded, Surrenders may 


4 Rep. 39. 


the next Court: If one ſurrender out of Court and die before ! Ind. 52, 6. 


eſentment, or the Surrendree die; Preſentment afterwards makes it 


od. Ienants refuſing to preſent, are compellable in the Lord's 


© 


ort; and the Lord not doing right, is compellable in Chancery. 

On a Surrender, the Perſon making it, continues Tenant till the Comp. Cop. 
Wo mittance of the Surrendree; but he cannot paſs away the Land to Sen. 39. 
Wy other, or make it ſubject to any other Incumbrances, than at 

=: Time of the Surrender. Till 5 * which is the giving 
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Ero. El. go. Of Poſſeſſion, ; the Tenant hath not an Eſtate therein which he may 
ſurrender. But the Heir of a Copyholder may enter, and bring 
Lit. Rep. 234 Treſpaſs, before Admittance; being in by Diſcent: And may ſurren. 
2er. der before Admittance, though he is not a compleat Tenant, to be 
* . ſſporn of the Homage, or maintain a Plaint in the Lord's Cour, 
But if the Heir, being of Age, do not come in and be admitted, 
if the Death of his Anceſtor be preſented, and Proclamation made 
3 Lev. 308. he may forfeit his Eſtate. Admittance of Copyholder for Life, is a 
Cro. El. 304. Admittance of him in Remainder ; and the Remainder Man may after 
the Death of Tenant for Life, ſurrender without Admittance. Where 
3 Leon, Cafe there is Tenant for Life, Remainder in Fee; he in Remainder may 
329- ſurrender his Eſtate. | 8 
: Danv. Abr. Every Admittance either on Diſeent or Surrender, 1s pleadable 
208. as 2 Grant: And Admittance of a 'Tenant, diſpenſes with all For. 
feitures, it amounting to an Entry and new Grant. An Admittance 
i Lev. 26. upon a Surrender, muſt in all Reſpects agree with it; and if other. 
4 Rep. 26. wiſe, the Tenant ſhall be ſeis d according to the Surrender: Accepting 
4. Rent, or any Act implying the Conſent of the Lord, amounts to Ad. 
x Salk. 187. mittance. In Caſe of a Will, Chancery will ſupply the Defed of 
22 4 Surrender, in Favour of younger Children; and alſo for Benefit af 
| Creditors, &c. And by Surrender of Copyhold-Lands to Uſe of 
Mortgagee, the Lands will be bound in Equity, though the Surrender 
4 Rep.29- be not preſented. A Feme Covert may receive a Copyhold Eſtat 
r Inft. 59 by Surrender from her Huſband,” as ſhe comes in by Admittance of 
the Lord: Feme Coverts are to be ſecretly examin'd, on ſurrendering , 
Hut. 13. Eſtates, A Widow's Eſtate being created by Cuſtom, that ſhall be 
Hob. 181. an Admittance in Law of her. 
Rep. 21,22. In Admittance upon voluntary Grant, the Lord is Proprietor : I 
Admittance upon Surrender, the Lord is not the Proprietor, only a 
Inſtrument of Conveyance : And in Admittance by Diſcent, the [or 
55 is a meer Inſtrument; but it is neceſſary to give the Lord his Fine, 
4 Rep. 27,28, Fines are paid to the Lord on Admittances; and may be due or 
every Change of the Lord or Tenant, and are either certain by 
Cuſtom, or uncertain : But muſt be reaſonable. In Caſe of Sur. 
render, the Lord may make what Fine he pleaſes. The Lord nuf 
13 Rep. 2. have Action of Debt for his Fine; but if it be uncertain, the Coyy- 
holder is to have Notice, and Time to pay it: A Fine certain, is v 
be preſently paid. ok | | 
x Uu. 313. A Copyholder for Life, wilfully refuſing to pay his Rent; or up 
Summons, refuſing to come to Court and be ſworn of the Homag: 
Mod. Ca. 463. or to make Preſentment ; committing voluntaryWaſte, or cutting dow! © 
Iimber, on his Copyhold Lands, except it be for Reparation-, at: 
Gro. El. 850, Forfeitures of his Copyhold-Eſtate. But a Copyholder for Life con, 
3 mining Waſte, ſhall not forfeit the Eſtate of him in Remainder, Ani 
"i if a Huſband of a Copyholder in Fee commits a Forfeiture, and dis; 
ev. Az. the Wife after his Death, ſhall have it again. Caſe lies for him 
: Remainder, againſt a Copyholder for Life, who commits Waſte, 
Cro. Jac. 300. A Preſentment is to be made of Forfeitures of Copyhold-Lani 8 
| before the Lord can enter, Gc. Copyholder making a Leaſe of Þ 
Copyhold for more than one Year, ſhall forfeit his Eftate : But le 
may covenant'with Leſſee, that he ſhall hold after the Year, for an 
e Bulſl. 150. ther Year; and fo on, for ſeven Years, &c. If an Under-Leſſee for 
Tears of a Copyhold, cut down Timber-Trees, this will not be! 


Forfeit: 


4 | 
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Forfeiture of the Copyholder's Eſtate; but the Lord is to have Ac- style 223. 
tion of Caſe, againſt the Leſſee. __ b 

If a Copyholder, paying his Services, be ejected by the Lord, he 4 Rep. 20,22. 
ſhall have Treſpaſs againſt him. But if the Copyholder refuſes to 

perform his Services, it is a Breach of the Cuſtom ; and Forfeiture 
Sf his Eſtate. A Cuſtom in Deprivation or Bar of a Copyhold Eſtate, Cro. El. 879. 
Shall be conſtrued ſtrictly; but when for making and maintaining it, 

all be conſtrued favourably, Cuſtoms are to be reaſonable ; to be Comp. Cop. 
According to common Right, and upon good Conſideration, to make Sec. 33. 
hem binding: And they are to be certain; beneficial to the Lord or Kitch. 202. 
Tenant ; and compulſory, that they may be obſerwd. = 
A Copyhold cannot be entail'd, by the Statute : But by Cuſtom it » Inf: 60. | 
y. And as Copyholds may be entail'd by Cuſtom, ſo by Cuſtom 
the Tail may be cut off by Surrender: Entails of — Land 2 Danv. 191. 
ay be barr'd by committing a Forfeiture, and then the Lord ſeizing 
the Land after Proclamation, and granting it to the Copyholder and sid. 314. 
Is Heirs, Gc. Copyhold Inheritances, have no collateral Qualities, Cro. El. 361. 
which do not concern the Diſcent; as to make them Aſſets to bind 

e Heir; whereof the Wife may be endow'd; or to give Tenancy 

y the Courteſy, &c. But by particular Cuſtom, the Wife may be 
Tenant in Dower, the Huſband Tenant by the Courteſy, Go 
& Copyholders are not to be impleaded by Writ, but Plaint in the 1 Taft. 60. 
TLord's Court. A Plaint may be made in the Court of the Lord, in :iBrownl.12:. 
Nature of a real Action, and thereupon Recovery had againſt Tenant 
Tail, c. A Formedon in Deſcender, is to be brought by a Copy- 
older in the Lord's Court : There a Perſon may be compell'd to 1 Leon. 2. 
perform a Copyhold Truſt, by Bill exhibited ; and if erroneous Judg- 
ment be given, Petition ſhall be made to the Lord for Redreſs, in- 
Read of Writ of falſe Judgment. | 
& There are ſeveral Statutes, which do, and do not extend to Copy- 
gold Eſtates, The Statute of Jointures; and of Jointenancy, do not 27 H. 8. 
tend to Copyhold Eſtates; nor the Statute 32 H. 8. of Leaſes. 32 15:4. 


Wopyhold Lands are not within the Statute 27 H. 8. of Uſes. But 27 b. 
Ne Statutes of Fines, bar Copyhold Eſtates; and they are within the 
Watutes of Limitation of Actions; they are alſo within the Ads 18 E. r. 
Wainſt Bankrupts ; but Copyholds are not extendible in Execution. 13 El. &c. | 
fants, Oc. not to forfeit any Copyhold Eſtate, for neglecting to 9 Geo. i. c. 29. 
pear, &c. be admitted Tenants, or refuſing to pay Fines; but the 

Word my nominate Guardians and admit them, and enter on the 

nds *tll Fines are paid, &. | , 


n 


Coꝛoners. 


ORONERS. are antient Officers of Truſt, ordain'd to be 
Conſervators of the Peace, and to bear Record of Pleas of the 
on: And there are generally four Coroners in à County, in ſome 
unties fewer, and in others but one. METS | | 
1 55 are elected at the County Court, in full County, by the 2 Inſt. 174. 
Necholders, upon the Kuß: Writ De Coronatore Eligendo; and ought 
hate Lands in Fee in the County, to anſwer the. People: But if F. N. B. 163. 
fcient, the County ſhall anſwer for them. Juſtices of Aſſize, 
4 id of the Peace, may puniſh their Defaults; and they may be diſ- 
ed by the King's Writ De Coronatore Exonerands. © 8 Rep. 4t, 
1 2 | bt Coroners 
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„aan. Coroners are Officers whoſe Authority is Judicial, and Minifteri, 


Judicial, where one comes to a violent Death; to take and enter 

4 Rep. 72. Appeals of Murder, &c. pronounce Judgment upon Outlawries; in. 
ire of Lands and Goods, and N of Murderers; Treaſure 

9 Rep. 119. Trove; Wreck of the Sea; Deodands, &c. But of no Felony, EXCept 
3 Lev. 399 the Death of Man, on View of the Body: The Miniſterial Power, 3 
where Coroners execute the King's Writs, on Exception to the She. 

1 Plowd. 43. riff, as being Party, Kin to either of the Parties, &c. Coroners 2 
H. P. C. i, Judges may divide in Execution of their Offices, and the Act of ore 
52. is ſufficient; but acting as Miniſters they muſt all = Before Magn, 
Hob. 70. Charta, they might receive Accuſations againſt Offenders, and aʃ0 


try them; but ſince, Appeals are removable into B. R. & c. Trio, 


Proceſs may be awarded thereon by the Sheriff and Coroner in 
wy County Court till the Exigent. 
2 Danv. 20g, A Coroner on the Death of a Perſon kill'd, is to ſend his Warrant 

210,21! to the Bailiff, Conſtable, & c. to ſummon a, Jury, out of the neigh. 
bouring Pariſhes, to make Enquiry upon View of the Body, If the 
Body is bury'd, it is to be taken up, and the Town ſhall be amerced; 
and fo it ſhall be, if ſuffer'd to lie ſo long that it ſtinks; or if ary 

1 Belt. Abr. Nuſance be found, by which the Death happens: The Coroner al 

536. Jury, are to enquire into the Manner of killing, who were preſent, 

4k. 1. whether the dead Perſon were known, where he lay the Night before 
&*c. examine the Body, if there be any Signs of ſtrangling, G. 
And the Coroner may ſend his Warrant for Witneſſes, and take their 
Examination in Writing: And where a Man is found guilty of th: 
Felony, the Witneſſes are to be bound by Recognizance to appear it 
the next Aſſizes; and the Felon is to be committed to Priſon by th 
Coroner. | 

2 Roll. Abr. When the Jury have brought in their Verdict, the Coroner is t 

return the Inquiſition ; of Murder, Manſlaughter, Felo de ſe, Gr. u 

the Juſtices of the next Gaol- C_ of the County, or certify i 

into B. R. where the Murderers ſhall be proceeded againſt. And fr 

x Mod. 53. 20 of the Coroner, filing the Inquifition may be ſtoppt 
If he hath been guilty of Bribery, &. Commiſſioners may be order! 


32. 
1 Cro. 371. 


to take a new Inquiſition, on the Teſtimony of Witneſſes. 


2 Sid. 1. A Coroner on his Inquiſition, ought to hear Council and Evidenc 
on both Sides. If the Inqueſt be quaſh'd, he muſt make a nen 
one on View of the Body; though he may amend it in Matters d 
. P. C. 54 Form. The Coroner's Inquiſition is not traverſable; but being re 
mov'd into the Court of B. R. it may be there travers'd by th! 
3 Salk. 190. Executor or Adminiſtrator of the Deceas d. A Melins Inquirendun 


ſhall be awarded for taking a new Inqueſt by ſpecial Commiſſiones,! 


c. where the Coroner is guilty of any corrupt Practice. 


g Rep 110. If a Body is drowned, and cannot be found to be view'd, the C“ 


H. F. C. 29, roner cannot proceed; but the Enquiry muſt be by Juſtices of Peac 

2 Lev. 141. on Examination of Witneſſes, &c. The Coroner ought to fit on tht 

of every Priſoner that dies in Priſon. But he hath no Juri. 

diction of Offences committed on the open Sea, or between high anf 

3Inft. 134. low Water Mark: (though he hath in Arms and Creeks of the St) 
nor within the Verge of the King's Courts. 

3E.r.c:g, By Statute, Coroners concealing Felonies, are to be fin'd, and ſufit 


one Year's Impriſonment : And being remiſs in their Duty, ſhall u. | . 


feit 51. Gc. They are not to take above 13 5. 4 d. Fee, of © 
- an hoe” 
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Goods of the Murderer, or out of the Amercement or the Vill for the 3 H. 7. c.. 
Eſcape, if he be gone: And where a Perſon is ſlain by Miſadventure, H. 8. c. 7. 
Coroner is to take no Fee, on Pain of 405. — 
IF Juſtices of Peace, as well as Coroners, may enquire of Eſcapes. 0 ; 


Coꝛpoꝛations. 


CORPORATION is a Perſon or Body in a political Capa- 
city, created by Law; and fram'd by Fiction of Law to en- 
re in perpetual Succeſſion, with Capacity to grant and take, ſue 
d be ſued. | 
And Corporations are ſole, or aggregate: Sole, when in one ſingle 10 Rep. 29. 
rſon, as the King, a Biſhop, Dean, Oc. Aggregate, of many Per- 2 Tad. 250. 
s, as Mayor and Commonalty, Dean and Chapter, &c. And allo 
Spiritual, as Biſhops, Deans, Prebends; Temporal, as Mayor and Bre- 3 Rep. 73. 
ren, Bailiff and Burgeſſes, &c. And Mix d, conſiſting of Spiritual 
d Temporal Perſons, as Heads of Colleges, and Hoſpitals. There 
wy be a Corporation without a Head: But where there is a Head, 0 Rep. 30 
Ind he dies, nothing may be done in the Vacancy, When a Corpo- * Lat. 264. 
jon is duly created, all Incidents, as to Purchaſe, and Grant, fue 
2 be ſued, &c. are tacitly annex d to it: And a new Charter doth Raym: 439. 
2 merge or extinguiſh any of the antient Privileges of the old 


41 
$737 4 


harter. Corporations may be diſfolv'd, by Forfeiture of their Char- 
r, Uſurpation, Miſuſer, &c. upon the Writ Quo Warranto.; by Sur- 
gender, or by Act of Parliament. And negle&ing to chuſe Officers, 4 Rep: 77. 
making falſe Elections, &c. is a Forfeiture of the Corporation: 
But ſee Stat. 11. Geo. I. | Ni 
Corporations are made by Letters Patent, or Acts of Parliament; 4 Mad. 55. 
ough in ſome Places they are by Preſcription, which implies a for- 
r Grant, And there are uſually granted in Charters of Corpo- 4 Rep. 63 
ions divers Franchiſes ; as Felons Goods, Waifs, Eſtrays, Courts and 
nizance of Pleas, Fairs, Markets, Aſſiſe of Bread, &c. In making 


ngton and their Succeſſors, rendering Rent, G. it will be a good 2 Denv. Abr. 
poration; though not to other Purpoſes. A Corporation can't 1 804. 290 
Ne another Corporation; but it may make a Fraternity, which has 1 Sai. 193. 
local Power. Actions ariſing in Corporations, may be try'd in the 
poration Courts; but if they encroach on the Common Law, they Lutv. 171. 
l be puniſh'd, Corporations are to anſwer for all Miſdemeanors 1 Lili. 329. 
nn tted by their Of | f 1 Leon. 215. 
f Land is given in Fee-fimple to a Mayor and Commonalty, Cc. 1 1:9. 13. 
= after the Corporation is diſſolv'd, the Donor ſhall have the Land 
=; and not the Lord by Eſcheat. A ſole Corporation, cannot : Ind. 3, 5, 
nn Succeſſion, Goods and Chattels, Oc. the Executors or Admini- 45 9+ 
"5 ſhall have them: But may take a Fee- ſimple in Succeſſion, by 
Word Succeſſors. Aggregate Corporations, may take Goods and 4 Taf. 249. 
attels in Succeſſion ; allo may have Fee-ſimple Lands, without the 
rd Succeſſors; in Judgment of Law they never die. They cannot 
cor appear in Perfon, but by Attorney; nor can they ſue, without 10 Rep. 32. 
WE" Head : They cannot commit Treaſon, or be outlaw'd, excom- * Inf 134 
E e municate, 
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municate, &c. Nor be Executors, or Adminiſtrators; be Jointenan;: 
11 Rep. 98. Truſtees, &c. Nor ſhall the Members be regularly Witnelles for the 
1 Ventr. 47. Corporation. A Corporation aggregate may appoint an ordinary Ser. 
vant, as Bailiff to take a Diſtreſs, &c. without Deed; but not an; 
1 Salk. 190. to appear for them, or to enter on Lands, G . ; 
Dav. 44- Grants of Corporations, are to be by Deed, under their Seal; and 
2 E£9-137- are good without Delivery. An Obligation ſeal'd with the Common 
Seal of a Corporation, if the Mayor ſigns it, he is ſuable if the Cox. 
Raym. 152. poration be diſſolv'd. But if two of the Members ſign it, the Parti. 
Lev. 237. cular Perſons are not obliged by it: All Acts ought to be by an} 
11 Rep.93. to the Head. Corporations may have Power not only to enfrar. 
chiſe, but to disfranchiſe a Member, and deprive hint of his Free. 
dom, if he doth any Act to the Prejudice of the Body, or con 
5 Mod. 257, trary to his Oath: But for conſpiring to do any oy contrary 
258, 259- to his Duty; or Words of Contempt, againſt the chief Officers, j 
| may not be disfranchis'd ; but may be committed *till he find Sure 
ties for his Behaviour. One wrongfully disfranchis'd, may have Re. 

medy by Mandamus, in B. R. þ 
2 Lev. 253. Attachment doth not lie againſt a Corporation. Every Membe 
may preſcribe in the Right of a Corporation. Corporations are 1 
4 Rep. 779. make By-Laws, for the good Government of the Body incorporate; 
19 H.. which ſhall bind Strangers, and ſubject them to Penalties, Cc. rec. 
verable by Diſtreſs, or Action of Debt. | 
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28 H. 8. c. 5. Corporations are not by Bond to reſtrain any Apprentice, &c. fron | 


33 H. 8. c. 27. keeping Shop, under the Penalty of 4o/. In Acts done by Corps 
rations, the Conſent of the major Part, ſhall be binding. None u 


13 Car. 2. 1. bear Office in any Corporation, &c. but ſuch as have receiv'd th 


Sacrament of the Church, and taken the Oaths : But by a late At 


5 Geo. 1. e. 6. Officers of Corporations are confirm'd, though not taken the Sac = 


| ment, &c. but not to reſort to Conventicles, with Enſigns of Offc 
9 Ann.c. 2o. Perſons intruding into the Office of Mayor, Gc. a Quo Warrant v 
be brought againſt the Ufurpers, who ſhall be outed and find 
None are to execute the Office for more than a Year; and obſtrudin 
11 Geo. 1. 4. Choice of another, incurs the Penalty of 100 J. If no Mayor, C. 
be elected on the Day appointed by Charter, ene is to be choſen th 
next Day, or a Mandamus ſhall iſſue to make Election; and Offcer 
abſenting to prevent Elections, ſhall be impriſon'd and difabled t 
Mod. Juſt. hold any Office in the Corporation. Head Officers of Corporation 
wh 1.259, are to redreſs Abuſes of Merchant Strangers, Gr. And by Statut 
; the Office of Mayors hath Relation to Apprentices, Affrays, Ale a 
Beer, Bread, Cloth, and Clothiers, Cuſtoms, Drunkenneſs, forcibt 
Entries, Games unlawful, Horſes, Leather, Orchard Robbers, Plagu. 
Rioters, Sabbath-Breakers, Servants and Labourers, Soldiers, Swearity 

Vagrants, Weights aud Meaſures, Wood, &. 


Coꝛꝛuption of Blood. 


S of Blood, is when any one is attainted e 
Treaſon or Felony; then his Blood is ſaid to be corrupt, a 
neither his Children, nor any of his Blood, can be Heirs to hin d 
any other Anceſtor : Alſo if he is of the Nobility, or a Gentlem 
he and all his Poſterity are made baſe and ignoble. 
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F ardon of the King, thoſe Children born afterwards may Terms deLey 

C oo b. Land of their 3 purchas'd at the Time of the. 
Pardon, or after; which they cannot do who were born before. If 
Fon attainted in the Life of his Anceſtor, obtain the King's Pardon, 32 H. 8. 
before the Death of his Anceſtor, he ſhall not be Heir to the ſaid 

Anceſtor. But if a Man ſeiz'd of Land hath lilue two Sons, and 

the Eldeſt is attaint in the Life of his Father, and after the Father 

dies ſeiſed ; the youngeſt Son {hall inherit the Land as Heir unto his Dyer 48. 

Father, if the eldeſt Son hath no Iſſue alive; but if he hath Iſſue, 1 Indi. 8, 391. 


Which ſhould have inherited, but for the Attainder, the Land ſhall 
eſcheat to the Lord. 


A Father attainted of Treaſon, &c. cannot be Heir to any Anceſtor 3 Ia. 2:1. 

por may his Children, who ought to claim by him. But where he Lev. 59. 
ho is attainted, dies without Iſſue during the Life of his Anceſtor, 
is younger Brother, or Siſter, &c. ſhall inherit his Eſtate. | 
| For counterfeiting the Coin, or Clipping, there is no Corruption 5 Elz. 1t. 
of Blood: So in ſome other Caſes, by Statute, And here the De- 

cent of the Land is impliedly fav'd to the Heir; alſo it ſaves the 1 Hawk. 10. 

Wife's Dower, &c. But the Land is forfeited for the Offender's 

Life. 

Pardon doth not reſtore the whole Blood; it muſt be by Act of 


Parliament. 


Collateral Blood to inherit. Vide Collateral. 
Vide Reſtitution. 


Colts. 


OS TS are expenſe litis, recover'd by the Plaintiff, together 
With his Damages: And the Defendant recovers Coſts where 
e Plaintiff is nonſuited, or a Verdict for him. 


& Coſts ars given by Statute; the Common Law does not give them: 3K . 2. 
8 hey are allow'd in many Actions, as where there are ſeveral Defen- 


Wants, and one is acquitted ; for the Defendant on a Writ of Error, if 
udgment aftirm'd ; in Waſte ; Debt upon the Statute for Tithes ; in 13 Car. 2. 
Wl Suits by Scire facias; malicious Treſpaſs, &c. And by ſome 43 El. c. 6. 
Statutes, ſingle, double, and treble Damages and Coſts : But in Per- 


1 pnal Actions, Actions of Treſpaſs, Aſſault and Battery, on the Caſe 2* Je. 1. 16. 


Er Words, &c. If the Debt or Damage do not amount to 40 c. of C. —_ 


f Of Car. 2. 
He Judge certify that the Battery was ſufficiently prov'd, &c. no 


pore Coſts are to be allow'd than Damages. And no Coſts are al- 24 H. 8. . 5. 


Pwd againſt the King; nor againſt Executors or Adminiſtrators; or 
er or againſt one who ſues as a Pauper. 


£5 If the Plaintiff be Nonſuit, or overthrown by lawful Trial, in any 4 Je. 1. 3. 
don, the Defendant ſhall have Coſts. If a Plaintiff in Chancery 
miles his Bill, or the Defendant; or if a Decree be obtain'd for 4* 5 Ann. 
ue Defendant, Coſts are allow'd. F 


{ ailing to make Anſwer to a Bill, © '*: 
making an inſufficient Anſwer, incurs Colts. 1 | 
t only Nonſuits, and Verdicts, but, putting off Trials, inſuffi- « Lill, Abr 
ent Pleas, Sc, on their Amendment, are liable to Coſts : And At- 335: 
cchment lies where refus'd Payment. 


If 
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Sid. 279. If Coſts are given after Verdict, the Court on Motion will ſtyy 


; erected by Order of Juſtices of Peace, Oc. | 

2 Inſt. 737 The four Acres of Land to make it a lawful Cottage, are to be 

73% 1 Abr. Lands of Inheritance, not held for Life, or Lives, or any Num. 

139. ber of Years; it muſt be Land in Fee-ſimple, or Fee-tail, and li; 
near the Cottage, and be occupy'd with it. | 

2 Inſt. 740, Cottages cannot be pull'd down, by the Statute ; but the Execu. 
tion of the Penalty, (being 10 J. and 40 5s. a Month for Continv- 
ance) is ſufficient to ſuppreſs them. 


Covenants. | 


A COVENANT is an Agreement made by Deed in Writing. 
between two or more Perſons, to do or not do ſome Act ot 
Thing agreed upon betwixt them, : 
4 Rep. 3. And Covenants are either expreſs in the Deed, or imply'd by Lav; 
i Init. 364. as if a Man demiſe any Thing to another, the Law intends a Cove: 
nant that he ſhall enjoy it againſt all Incumbrances : Then Cole. 
5 Rep. 19. nants are Real, concerning the paſling of Lands, & c. Or Perſona, 
1 Vent. 176. where a Man covenants with another to build a Houſe, ſerve him, 
Oc. Inherent Covenants, which tend to the Support of the Thing | 
granted; Covenants Collateral, Affirmative, or Negative, execute! | 
already done, or executory to be done. b 
A Se is for the moſt Part executory: It muſt be to do? 


1 Nelf. Abr. Proceedings till they are paid. And when a Plaintiff is Nonſuit, Ac. t 
550. tion of Debt may be brought for the Coſts, &c. The Court are beſt 6 0 
+ Lill. 338. able to judge of Coſts fit to be given, and not the Jury. t 
OCoſts are to be allow'd where the other Party is neceſſarily pu 1 

to extraordinary Charges; not for unreaſonable Motions, &. 1 

t 

See more, Damages. 1 

4 

Cottages. bo 

C OTTAGE is a little Houſe for Habitation, without ayy 
Land belonging to it; of which Mention is made in the 88. 4 
4E. . tute of 4 E. 1. But by Statute made in the 3 iſt Year of Queen * 
31 Elz. c. 7. Elig. no Man may build ſuch a Cottage, unleſs he lay to it fou n 
Acres of Land; except in Market-Towns, or Cities, or within z 
Mile of the Sea, or for Habitation of Labourers in Mines, Sailor n 
Foreſters, Shepherds, &c. or Cottages for poor and impotent Perſons 4 


3 


hing lawful, or it will not be binding; and if the Thing to be don: 1; 
5 Rep.16,17- be impoſſible, the Covenant is void. Not only Parties to Deeds, bu  * 
their Executors and Adminiſtrators, ſhall take Advantage of inheret 't 
Covenants, tho not named; and regularly every Aſſignee of th* A 
Land, may take Advantage of inherent Covenants: Alſo Executos 
i Cro. 352. and Aſſigns, and their Executors, Cc. are bound by ſuch Covenant, b 
2 Cro. 425- 28 a Covenant to repair, G. altho not named; but if it concerns! 11 
915, 916. Thing not in Being at the Time of the Demiſe, as to make a ne- 
Wall, &«c. the Aſlignee is not bound, unleſs named in expreſs Words; bs 
nor is he when named, if what is to be done doth not concern tie C 


Plowd. 284. Thing demiſed; or in perſonal Contracts, for Delivery of Goods, * 9 
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Leſſee for Years rendring Rent, Covenants for him and his Aſſigns 2 Danv. Abr 
o maintain the Repairs of the Houſe, and after the Leſſee Aſſigns his W. 236. 
Term; this perſonal Covenant cannot be transferred by Acceptance of 
the Rent from the Aſſignee. Action of Covenant lies _ ſuch 3 Rep. 24. 
Leſſee not only to Repair, but alſo for Rent: And the Aſſignee ſhall 
pot be charged in Covenant for any Breach, after the Death of the 
rſt Leſſee; being perſonal to the Leſſee himſelf, A Man makes a 2 Danv. 230 
7 caſe for Years, reſerving a Rent, Action of Covenant lies on the 
Neddendum for Non- payment. And if one Covenants to pay another Id. 229. 
0 l. at a Day; tho' he may have Action of Debt, he may bring | 
Writ of Covenant at his Election. | 

If a Man covenant with another to pay him phony at a Time to Dyer 112, 
come, and do not ſay to his Executors, &. If he die before the Day, 57. 

his Executors or Adminiſtrators ſhall have the Money. If a Man 
Keovenant to do any Thing, his Heir ſhall not be bound, unleſs expreſ- 

Ay named: But in Covenants of Leſſees to repair, Oc. which tun 2 Lev. gn. 
Wich the Land, the Heir ſhall have the Benefit of them, though not 3 kl. 3. 
Framed. And Grantees of Reverſions, have the like Advantage againſt 
Termors, by Action of Covenant, as the Leſſors and their Heirs, &c. | 
** There are ſome Covenants which none but the Party and his Heirs, 1 Roll 520. 
may take Advantagg of; ſuch as concern the Inheritance, and deſcend 2 * 
to the Heir, as knit to the Eſtate: But Covenants in groſs, go to the; Rep. 17. 
Executors, &c. There may be Articles of Agreement and Covenant, 
: only to be perform'd by the Parties. If ſome Covenants in a Deed i Rep. 27 
are good and lawful, and others not; thoſe againſt Law, are void, 

and the other ſtand good. Where there is Agreement under Hand 2 Mad. gr, 
and Seal, Covenant lies: And where a Man is Party to a Deed, his“? 
Agreement to pay amounts to a Covenant; tho' the formal Words 
Covenant, &c. are wanting, | ; 

It is agreed that A. ſhall pay B. 100 J. for Lands in D. this is a Sid. 423. 
mutual Covenant; and Covenant lies if B. will not convey. And if 2 Bull. 12. 
Za Man Covenants, he hath good Right to grant, &. and hath no 
Right, it is a Breach of Covenant. Where there are mutual Cove- Liu. $50. 
Wnants, and the one not to be performed before a precedent Covenant; 

there the Covenant is not ſuable till the other is performed: But where 2 Mod. 74. 
the Covenants are diſtin and mutual, ſeveral Actions may be brought 


& . 


3 
= 
* = 
3 
m1 If 


Wazainſt the Parties. If a Servant covenant to ſerve me a Year, and 

&1 covenant to pay him a Sum of Money for it, he may have Covenant, 

tho he don't ſerve me; but then I may compel him to ſerve the Time : Inſt. 204 
agreed: Contra, if I covenant to pay him a Sum of Money, if he 

ſerves me a Year; which is a conditional Covenant. 

g 4 Where the Intent of the Parties can be colle&ed out of the Deed Canc. Rep. 
or Agreement, for doing or not doing of the Thing, Covenant will 29+ 

lie for it. When an Act is to be done according to a Covenant, he : Leon. 136. 
WT who pleads Performance, . ought to do it ſpecially. A Covenant for Veugh. 118 
the Leſſee to enjoy againſt all Men; this doth not extend to tortious 123. 
Ads and Entries, &c. If a Man covenants expreſsly to repair a „. 26, 25. 
We Houſe, though it be burnt down by Accident, he ought to repair it; 

but he is not ſo tied by Covenant in Law. Covenant for Repairs, Mich. 164g. 
lies by the Leſſor againſt the Leſſee, after Aſſignment, &c. * 

= Covenant that Lands ſhall continue of ſuch a Value, notwithſtand- Cro. El. 43. 
in any AR done, or to be done, extends only to the Time of the 479- 
Covenant made. A Covenant is no Duty, nor Cauſe of Action, till « Vent. 218. 


Ff broken. 
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broken. In a Covenant, the laſt Words that are general, ſhall be ex. 
pounded by the firſt Words which are ſpecial and particular. A latter 
5 Rep.21- Covenant cannot be pleaded in Bar to a former, If one by his own 
Act diſables himſelf to perform a Covenant; it is a Breach of it. Co- 
Plowd.287. venants are moſt ſtrongly taken againſt the Covenantor, and for the 
Covenantee, A Stranger to the Deed, may not take Advantage of 3 
Yelv. 18, 19. Covenant. And if a Leaſe, Oc. is not good, there can be no Co- 
venant, nor any Breach, wer? 
1 Nelf. Abr. Where a Covenant is to two jointly, one of them may not have 
$58. Action of Covenant, or plead alone, but both muſt join. Performance 
1 Inft. 303- of Covenants may be pleaded procrally, where a Man is bound to per- 
* form all the Covenants in an Indenture, and they are in the Affirma- 


tive: But Covenants in the Negative, muſt be 2 Pleaded. If 
Cro. Elin. 23. any of the Covenants are in the Disjunctive, Performance ought to be 


x Leen. 8. pleaded Specially, that it may appear what part hath been per- 

r ef So ain 3 "AR is to be done, according 8. 
Covenant, Oe ; 

Acco. Conv. Covenants are N for aſſuring of Land; quiet Enjoyment; 

ond Payment of Rent; for Repairs, &c. And in Articles, a Covenant 
for Performance with a Penalty, is ſometimes inſerted: In other Caſes, 
Bonds for Performance are given; and being ſued, Yhe Jury muſt find 
the Penalty; but on Covenant, ges. 

Carthew 183, Action of Covenant may be brought againſt a Leſſee as well in 
County where the Demiſe was made, as where the Land lieth. 


Coverture. 


OVERTURE 1 Man and Woman are married toge - 


4 ther; now whatever is done concerning the Wife, during the 
Continuance of the Marriage, is ſaid to be during the Coverture. 
Brat. lib.z. And the Wife is called a Feme Covert; and thereby diſabled to 


<. 15-8Þ.4- contract with any one, to the Prejudice of herſelf or Husband, with- | 


MIS out his Conſent, and Confirmation thereof. All Things that are the 
Wife's, are the Huſband's; nor hath the Wife Power over her own 


Jerms4© Perſon, but the Huſband: And if the Huſband alien her Land dur- ; 


Ley 195. ing the Marriage, ſhe cannot have Remedy during lus Life. 


r Inſt, 133. This is in Subjection and Obedience to the Huſband ; who is the 
Head of his Wife: But the Wife of the King, is a Perſon exempt from 
her Huſband, and not diſabled by Coverture. 


Vide Baron and Feme. 


Count, Counterplea. 


F. N. B. 16, 
60, Kc. applied more to Perſonal Actions, than Actions Rea 


Terms % Coountors, are Serjeants at Law, or others well killed, retained by 


Ley 196. Clients to defend their Actions in a Court of Iudicature; or to ſpeak 
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BESPIT 


(* OUNT is the original Declaration of Complaint in a Cauſe, bui 1 7 
more applied to Real, than Perſonal — as Declaration? . 


1 Iaft. 1. for them, for their Fees, And the Serjeants that Plead in the Cour! I TY 


of Common Pleas, were formerly termed Serjeant Conners. 


3 Counte!r- 
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© Counterplea is when one brings a Real Action, and in his Plea terms de 
es by one to warrant his T itle, or prays in Aid of another, Mr 1 
Sho hath a larger Eſtate; or where one that is a Stranger to the 

Action, comes and prays to be receiv'd to fave his Eſtate. {4H 

There is a Counterplea of Warranty, to avoid the Warranty. 


Courts. 


COURT is the Place where Juſtice is adminiſtred. There are Cromp. Juri 
N many Courts, ſome of Record, and ſome not; Courts ſuperior, 
= thoſe at Weſtminſter, and Courts inferior, as thoſe in the 2 
"Then there are the Court of Admiralry, Courts Martial, Eccle- 

ical, @*c. | 
85 1 King is Supream Magiſtrate and hath the executive Power of staundt 54. 
Law, all Courts Superior and Inferior derive their Authority from 2 f. f C. 3. 
Crown: But the King cannot fit in Judgment himſelf in any 3. H. . e. . 
Qourt upon an Indictment, being a —_— the Suit; and he hath 
emmitted all his Judicial Power to one Court or other. 1 Statute, 

e 


Wi ordained that all Perſons ſhall receive Juſtice in King's 


ts. 
wn Court of Record, is that which hath Power to hold Plea, accor- 1 Inft. 260. 
to the Courſe of the Common Law, of Real, Perſonal, and 
d Actions, where the Debt or Damage is 40 5. or above; as the 
's Bench, Common Pleas, ec. And the Rolls of theſe Courts, : Ind. 31. 
of ſuch Authority, that no Proof will be admitted againſt them; 225 yo 
y are only triable by themſelves. A Court not of Record, is when 2 Roll. 574. 
cannot hold Plea of Debt or Damage amounting to 40 g. but of « Ind. 117. 
| under that Sum ; or where the Proceedings are not according to 
Courſe of the Common Law, nor enrolled; as the County Court, 
ndred Court, Court Baron, &. A Court not of Record, cannot 8 Rep. 48. 
poſe a Fine, or Impriſon: And ſome Courts may fine, but not Im- 11 Rep. 44. 
on, as the Leet; ſome cannot fine or impriſon, but amerce, as the 
unty Court, Court Baton, &c. But the Courts of Record at Weſ?- 
er, may fine, imprifon, and amerce. 
ET he Court of B. R. regulates all the Courts of Law in the King- 22 Car. B. R. 
, ſo that they do not exceed their Juriſdictions, nor alter their, 
ms, Cc. And it may award an Attachment againſt any inferior, H. p. Cf 
Arrt, uſurping a Juriſdiction not belonging to it; but generally a 
Writ of Prohibition is firſt iſſued. At the . at Weſtminſter, the 23 car. B. R. 
Huntiff doth not ſhew at large in his Declaration, that the Cauſe of 
oon ariſes within their Juriſdiction, which is general; but in infe- , 1111. 371. 
Courts, having particular Juriſdictions, you muſt ſhew it at large, 1 $id. 331. 
ching ſhall be intended to be within the Juriſdiction of an inferior 
a rt, but what is expreſly alledged to be ſo: And if Part of the: tes. 104. 
ce ariſes within the inferior Juriſdiction, and Part without, the in- 2 Rep. 16. 
Court ought not to hold Plea, If an Obligation is made out of + 1nd. 229. 
Juriſdiction of an inferior Court, it hath not Power to hold Plea | 
of: And if Payment at the Day is pleaded on a Bond, it muſt > Danv. Abe. 
Walledged to be within the Juriſdiction. But Pleading to Iſſue, ec. 299, 300. 
dws the Juriſdiction of Courts, 
Action of the Caſe lies againſt a Plaintiff for Suing one in an in- ventr. 363. 
Por Court, where the Cauſe of Action is out of its Juriſdiction. 
And 
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„Lin. Abr. And if Judges of any Court proceed where they have no Juriſdicig 
370. the Judgment is coram non Fudice, and void; and Action lieth agan 
them, and Officers executing Proceſs: But tis otherwiſe where th, 
have Authority, and give an Ill Judgment. 
In Courts where Writs lie not, the Suit is begun by Plaint, z 
3 by Entring the Action, and Cauſe of Complaint; as in the Coy; 
11 H. . c. 1j. Court, or Court Baron, &c. And no Sheriff is to enter into tj 
County Court any Plaint in the Abſence of the Plaintiff, nor hy; 
above one Plaint for one Cauſe, &*c. 


Striking in the King's Courts at Weſtminſter, &c. the Offender bs 


have his right Hand cut off, and forfeit his Lands and Goods. 


Curteſy of En gland. 


URTESY is where a Man taketh a Wife ſeiſed of Land! 

Fee-ſimple, or Fee-tail general, or as Heireſs in Tail, and tut 

Iſſue by her Male or Female, born alive, which by any Poſlibili 

may inherit, and the Wife dies; the Huſband holds the Land dur 
his Life, by the Curteſy of England. | 


1 Toft. 30. Four Things are requiſite to Eſtate by the Curteſy; Marriax 3 


Terms de Seiſin, Iſſue, and Death of the Wife. And if Land deſcend tot: 
Ley 206,207. Wife, after Iſſue by her; or if the Iſſue be dead at the Time of he 
Death, being born alive, he ſhall be Tenant by the Curteſy. But: 
Lands be given to a Woman, and the Heirs Male of her Body, 2. 
ſhe takes Huſband, and hath Iflue a Daughter, and dies; the Huſban 
ſhall not be Tenant by the Curteſy ; the Iſſue cannot poſſibly inherit 
x Nelf. Abr. If a Child is born alive, tis enough to make the Huſband Tenn 
$75 d by the Curteſy, tho' 'tis not baptiſed, or heard to cry. But if it 
Ley. 206. Child be rip'd forth of the Mother's Belly, after her Death, tho? 
be alive, it will not entitle Tenancy by the Curteſy ; which begins“ 
the Iſſue, and is conſummate by the Wife's Death. og 
1 Inſl. 29. Of a bare Right, Title, Uſe, Remainder, ec. a Man may not! 
EN By = Tenant by the Curteſy; nor of Seiſin in Law: But of a Rent in e 
or of an Advowſon, if the Wife die before the Rent is due, or ti: 
Church void, the Huſband may be Tenant by the Curteſy. ; 
| 5 


Cuſtoms. 


(© LSTOM is aid to be a Law not wrinen, eftbliſhd by * 


Uſage, and the Conſent of our Anceſtors, 


Dr. & Stud. And Cuſtoms are general, or particular; General Cuſtoms, are d 


£.7-19 throughout England, which are the Common Law; and particu? 
Cuſtoms, ſuch as are uſed in ſome certain Town, City, Borough, 0: 
1 Taf. +10. The general Cuſtoms ſhall be determined by the Judges; and the H 
Dau. Rep. ticular Cuſtoms by a Jury. All Cuſtoms ought to have a realon? 
*. Commencement, to be certain, and not ambiguous; to have Conti 
ance, without Interruption; and not be againſt the King's e 


4 Leon-354- Theſe are Incidents inſeparable: And there are two Pillars 0 
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here a Man is maliciouſly accuſed, and acquitted. 
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Ins; one, Common Uſage, the other, that they be Time out of 
. Riſe of Cuſtoms, when a reaſonable Act once done was found Dav. Rep. 23. 
to be beneficial, then was it uſed often, and by frequent Repetition 
became a Cuſtom; which being continued Time out of ny; 
r I hreeſcore Years as limited by Statute) it obtained the Force of a 
aw, to bind the particular Places and Perſons. And as no Law or 3 Silk. 12. 
Atom can oblige a People, without their Aſſent; ſo where they 
Fe and uſe a Rule or Method as a Law, it gives it the Power 


one. 
A Cuſtom is to be poſitively alledged, by Uſage in Fact. Cuſtoms Lute. 1313. 
againſt Common Right, and the Rule of the Law, are held good. 8 Rep. 126. 


& Cuſtom which may be intended to have had lawful Beginning, is 11 H. 7. 


good Cuſtom; otherwiſe not: And Continuance of Time, can't 

make Malum in ſe good. A Cuſtom ought to be beneticial to all: If ; Lill. 375, 

Seneficial to one, and 1njurious to a Multitude, it is void. Cuſtoms pay. c. 

Wcerly in the Negative, are not good; but if mix d with an Affirma- 

tie, may be good. They muſt be conſtrued according to vulgar Ap- 1 Roll. Abr. 

prehenſion : And they are to be taken ſtrictly; being in Derogation of 555- | _ 
the Common Law. And an Act of Parliament, does not always take 
Way the Force of Cuſtoms. 
& Cuſtom can't be pleaded againſt Cuſtom; and regularly a Man may : Danv. Abr. 
Wot alledge a Cuſtom againſt a Statute, being the higheſt Matter of 436. 

ecord in Law: But it may be alledg'd againſt a Negative Statute « Inft. 145. 
ade in affirmance of the Common Law. The Law takes Notice 


| of Cuſtoms of Gavelkind, &. 


There are Cuſtoms and Services, belonging to Tenures of Lands; 


uch as Tenants owe unto their Lords. And Cuſtom is uſed for the nav. Rep. 8, 


Tribute that Merchants pay to the King, to carry out and bring in 9, 10, Ge. 
Merchandizes. Theſe Cuſtoms are due to the * of common 
Wizit, by Inheritance; and by Act of Parliament, Tonnage and 1213 Car. 2 


Poundage Duties are granted, on Wines and Merchandize, G c. Ships; Ann „ 


Damages. 


AMAG Es are taken for a Recompence, given by a jury to 
the Plaintiff, for the wrong done him by the Defendant : Or 


At the Common Law, a Man could not recover Damages in ANY 10 Rep. 110. 


Real Action; only in Perſonal, and Mixd Actions; but now it is 
4 otherwiſe, by Statute : Where a Statute in a new Caſe, ſhall give Da-6 E. 1 c. . 


ages either ſingle, double or treble, the Plaintiff ſhall not have Coſts; 
Whereas in other Caſes, where Damages are recovered, Coſts are alſo. 
Wt a Statute increaſes Damages to double, &c. where Damages before 2 Ind. 289. 
P * * . _— to be increaſed. | | 
F e Plaintiffs in Real Actions, do not alledge any Damages in their 10 Rep. 111. 
Counts: But in Perſonal Actions, they — od Di where 117. 2 
s only for the Injury, and if they recover no Damages, they have 

no Colts, In Real Actions, Damages are aſſeſſed by Writ of Enqui- 


6g ry. 
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ry. Where Damages are uncertain, as in Actions upon the Caſe, it;; 
1 Lill. Reg- left to the Jury to enquire of and tax them: In Debt, it appears cer. 
tain to the Court what it is, and the Damages aſſeſſed are ſmall, | 
the Jury find the Iſſue for the Plaintiff, they are to aſſeſs the Dz. 
mages; and the Jury may find leſs Damages than laid in the Deca. 
ration, but not more : But greater Coſts 32 given, than Damages; 
And the Plaintiff may releaſe part of the Damages, on entering p 
ro Rep. 115. his Judgment. When Judgment is given by Default, in Action of 
Debt, the Court is to aſſeſs the Damages; and in Batteries, Oc. the 
3 Salk. 115. Court hath Power to increaſe Damages, given by the Jury. Juſtice 
of Niſi prius have not this power; tho' they may endorſe the Evidence | 
on the foſtes and thereupon the Damages may be increaſed in the 
2 Danv. Abr. Courts above. Judges may increaſe, not decreaſe Damages; but 
"+. PR _ exceſſive ges are given, the Defendant ny have a ney 
rial. | 3 
r Lil. 38:. Damages are not to be given for that which is not contained in 
the Plaintiff's Declaration; and only for what 1s materially alledgel. 
3 Lev. 324 In Battery, Impriſonment, G. againſt three Perſons; though done 
ſeverally, all are guilty, and to be jointly charged in Damages 
Where Action is brought for two ſeveral Cauſes of Action, one of 
which is not actionable, if entire Damages are given, the whole Ver. 
1 Saund. 268. dict is void; Contra, if the Damages ſever'd. es may be ſerve. 
; ral, where one Action of Treſpaſs is brought for two ſeveral Treſ. 
paſſes: And in Action upon the Caſe, Damages are dividable, and may 
be apportioned according to the Wrong, ; 
1% Rep. 115- In ſome Caſes, double, treble Damages, & c. are given, For not 
3 Ed. 1. lc ſetting forth Tithes; Diſtreſs wrongfully taken; Reſcous, Oc. Treble 
Damages are incurr'd, by Statute. 


Vide Aion of Treſpaſs and Affault, Battery, dee 
Damage-feaſant. 


390. 
2 Saund. 170. 
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J)AMAGE-FEASANT is when a Strangers Beaſts are founi 


in another Man's Ground, without Leave of the Tenant or 

Owner thereof, and there feed, or do other Damage, to the Graſs, 

Corn, Wood, G. | | | x 

v Sid. 422 Beaſts belonging to the Plough, — Horſes joined to a Cart, 2 
449. Horſe with the Rider on it, &c. may be diſtrained for Damage-fe 
2 Inſt. 107. fant; but this Diſtreſs muſt be while the Cattle are Damage: feaſant: 


3 Ker 76. And the Party may tender Amends, until the Cattle are impoundel, 
— and then Detainer is unlawful. If when impounded, the Pound 


Door is unlock'd, the Owner may take them out. 


: Denv. Abr. A Man takes my Cattle, and puts them into another's Land, th! ll 
634- without my Privity; the Tenant of the Land may take theſe Cattle 


Damage-feaſant, and keep them againſt me till Satisfaction made. 
1 Ind. 161. But where a Perſon comes to Diſtrain for Damage - feaſant, if te 
9 Rep. 22. Owner drives the Beaſts out of the Ground before they are taken, he 
cannot then diſtrain them, but muſt bring Action of Treſſ a 


1 Inſt. 142. For Damage: feaſant, Diſtreſs may be taken in the Night, as well 8 
2 Dany. Abr. as Day; leſt the Beaſts eſcape before taken: But not for Rent, C. - 


in : 
Darre hy * 
—_ 
* ' 


633, 634+ 
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Darrein Preſentment. 


FIN PRESENTMENT is a Writ that lies where one 
N55 his Anceſtors have 1 a Clerk to a Church, and a 


9 beth : : 
all have Aſſiſe of Darrein Preſentment upon the firſt Diſturbance 


wainſt the Diſturber's Heir, by Journeys Accounts, ; 
if 2 Huſband and Wife preſent to an Advowſon, appendant to a F. N. B. 33. 
„in Right of the Wife, and then the Huſband aliens Parcel of ww 
e Manor, with the Advowſon in Fee, to a Stranger, and dies; and ge. 356, 

afterwards, the Stranger preſents, and aliens the Land to another, in 
Fee, ſaving the Advowſon to himſelf; and then the Church becomes 

void, there the Wife ſhall preſent, and may bring Darrein Preſentment OR 
SF ſhe be diſturb'd, the Advowſon being ſever'd from the Land: But 
if the Advowſon be appendant to the Land, ſhe muſt recover the 
and, before ſhe can preſent. 

© Heirs, Reverſioners, Femes Diſcovert, G c. may have Writ of FE. *-5- 
rein Preſentment, or Quare Impedit upon Uſurpation of Churches, 
But 1n ſome Caſes, they are put to their Writ of Right: And — 153 

©Darrcin Preſentment doth not lie for one Coparcener againſt another. 


* 
. 


Day. 


HE natural Day conſiſts of twenty-four Hours, and contains 
the Solar Day and the Night; but in an Indictment, if the 


ificial Day * from the Riſing of the Sun, and Ends when it 
w generally rejects all Fractions and Diviſions of — 5 


ay. 
Day, in legal Underſtanding, is the Day of Appearance of the Par- 
: > — — of the Sit, — Day is given, c. There * Taft. 135. 
ſeveral Return Days, in the Terms; and if either of them fall 
upon a Sunday, = following is taken inſtead of it: Sunday,: Inf. 264, 
ies non Furidicus; and ſo is Aſcenſion-Day in Eaſter Term, St. 
* Baptiſt in Trinity Term, All-Saints and All-Souls in Michaelmas | 
Fn, and the Purification of the Virgin Mary in Hillary Term. 
he — in Bank are directed by Statute: And the Day increaſing 25 51 K. 3. 
mz — ear, and the Day next going before, ſhall be accounted 
gone Day. p IK, 7 | 
Lo be diſmiſſed without Day, is to be finally diſmiſsd the Court; H P. c 
hen Judges don't come at the Day, Cauſes may be reviv'd by ** 
ſummons, &*c, | 
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Debet and Detinet, &c. 


S to Debet & Detinet, if he who makes a Contract, or Lend; 


New Nat. Br. 
ew Nat. another Money, brings an Action againſt him who is bound, or 


265. 


Party to tlie Contract, Cc. it ſhall be always in the Deber & Detinet: 


But where a Perſon ſells a Horſe, c. the Writ muſt be in the 


Detinet. | 
If a Man be bound to another, and makes his Executor and dis 
and the Money due in the Time of the Teſtator be refuſed to be paid 


by the Executor, the Action muſt be brought againſt him in the D.. 


tinet only; and ſo in all Actions brought by Executors, as Execy. 
5 Rep. 31. tors: But if Leſſee for Years makes his Executor and dies, for Rent 
due after the Teſtator's Death, there the Action ſhall be in the De 
Lin. 399. G Detiner, The like Law in caſe of Adminiſtrators; for it is ng 
| certain what ſhall be recovered, only according to the Aſſets, 
x Lev. 147, An Executor upon a Devaſlauit, {hall be charged in the Debet 6 
— Detinet; the Action being on a Judgment: But it is not allowed i 
Action upon a Bond. Debt againſt an Heir, 1s to be in the Debet 6 
Cro. Jac. 545, Detinet, or it is naught. In Action of Eſcape; or Action grounded 


546, 635- on Privity of Contract; it muſt be in the Derinet only. Deler o 


Detinet lies by an Executor, on his own Contract. 


Reg. Orig. Debet & Solet, are Words uſed in bringing of Writs; as a Qu! 


— Pre may be in the Debet & Solet, or the Debet only: If a Man 
y Writ ſues to recover any Right, whereof his Anceſtor was di 
ſeiſed, then the Word Debet is uſed; but if he ſues for any Thin 

that is firſt denied him, he hath Deæbet &. Solet. 


Debt. Vide Action of Debt. 
Deceit, 


ECEIT is an Offence at Common Law; and all Practices d 
defrauding, or endeavouring to defraud another of his Right" 
are puniſhable by Fine and Impriſonment: And if for Cheatin, 
Pillory, Gr. I 


3 Rep. 77. If a Fine be levied of Lands, or one recover Land by Deceit; lr 
Fine and Recovery ſhall be void. And if an Attorney in a f 

Action, by Covin between him and the Demandant, make Define 
wh 


F. N. R. 96, and ther 
97- moned, wl 


torney, and Sheriff, by which the Party ſhall be reſtored to his Lu 


again. If any Perſon procure another to ſue an Action againſt meu, 
3 Ed. 1. e. 25. trouble me, I ſhall have a Writ of Deceit : And Counſellors, At ne 


nies and others, doing any Deceit, ſhall be 1mpriſon'd a Year 1 


a Day. WY : 
© Ind. 357. There is a Writ of Deceit for not performing a Bargain, or "_ | 
2 Roll. Abr. ſelling good Commodities, &. And many Kinds of Frauds and V RE.” 
ceits are provided againſt by Statute, relating to Bakers, Breuer 
Victuallers, Weights and Meaſures, ec. which are liable to Penal” ul 
and Puniſhments, in Proportion to the Offence ; and Perſons ke 
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falle Weights and Meaſures, are ſu 


Meaſures broke and burnt, &c. And beſides this Pu- 
Statute, for ſelling by falſe Weights and Meaſures, the 
be puniſhed at Common Law, by Indictment. 


Z Weights and 
Zniſhment by 
Offender m 


taining any Money or Goods by Counterfeit Letters, 33 H.8. 2. 


| Falle Tokens, &c. thall ſuffer ſuch Puniſhment as the Judges ſhall 


think fit, under Death. 


See Action upon the Cale. 


Declaration. 


ECLARATION is a ſhewing in Writing of the Complaint 
| of the Plaintiff againſt the Defendant, wherein he is ſuppoſed 
& have received ſome wrong from the Defendant. 


A Declaration is an Expoſition of the Writ, with addition of Time Weed's Inf. 
Circumſtances, &c. and muſt be true, and clear; the Court is ““ 


Hot to take any Thing therein by Implication; but it is not neceſſary 
& contain Matters of Fact, as in a Bill in Chancery, &. for they 


e try'd by Jury. ; 
It ought to be plain and certain, for the Defendant to make Anſwer 1 Inf. 1. 


to: And ſet forth the Plaintiff and Defendant's Names, the Nature 
f the Action, Cauſe of Complaint, Manner of it, Time and Place, 
d the Damage ſuſtained. It is grounded upon Writ in the Common 


and Bill of Middleſex in the King's Bench. And in C. B. it is: Vent. 259. 


Pal to declare in Actions on Quare Clanſum fregit, as they do on a be. 


© Kecitat in B. R. The Plaintiff after the Return of the 
o Terms to Declare 


rit, hath 


the Term in which the Writ was returnable 


ing accounted one: 


ee Court the laſt 


if no Declaration comes in before the Riſing of 


Day of the ſecond Term, on a Rule given, the 


Waintiff may be Nonſuit, and the Defendant 


ſign a Non Pros, and have 


Defendant appear in Perſori, the Plaintiff is to declare 
regularly declare againſt a Man that is not 21 Cer. B. R. 


W three Days. 
In B. R. one may not 

= Cuſio4ia Mareſchalli, or hath not filed Bail; unleſs he be a privi- 
ed Perſon. If one be in Cuſtody of the Marſhal of the Go 


urt, 


put in a Declaration againſt him, and he muſt plead 
ſame where Bail 1s given, any other may declare 


. im: When a Man is in Cuſtody, he is bound to anſwer ev 
es Suit: And on Habeas Corpus, a 
Wtice of the Priſoner when turn'd over to the Marſhal, tho? at the 1 Lill. Abr. 
againſt him, without taking out Proceſs, 413. 
charge a Perſon in Cuſtody of the Marſhal, Gr. with an Action, 1 Selk. 273. 
Term-time, 


ri of another; and declare 


muſt file a Bill againſt him, and deliver a Decla- 
ey. &. But if in Vacation, the Plaintiff may 


ion to the Turnk 
ss che Marſhal's Book, 
rin Cuſtodia ad Sett am, &c. 


and make an Entry Quod Defenden. rema- 


On a Latitat in B. R you can declare againſt the Defendant in as 
Actions as you think fit; but in C B. you muſt have one Ori- 


nl for every Action. An Ori 
a and the Declaration laid 


In. 


bject to a Fine, and to have their it H. 7.6 4. 


ery Paſch. 16 
ranger to the Writ may take 55 


ginal is — — in London, and Bail; Lev. 233, 
i Im another County; it's good againſt 43. 
Party, but the Bail are * But — otherwiſe on Bill 
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Dyer 16. 39. In Action of Debt upon Bond, the Plaintiff in his Declaration mul 


— Abr. alledge where the Bond was made; as the Jury ſhould come from 
Tie. 1658. thence. If one declare upon an Obligation with a hic in Curia proig, © 


he muſt ſhew the Obligation, on Oyer pray'd of it by the Defendam 
or the Declaration will not be good. A Plaintiff declaring as Execy. 
tor or Adminiſtrator, is to ſet forth the Probate of the Will, an; 


Letters of Adminiſtration, with a Profert in Curia, or the Declaratic 


is not good. | 

Cro. Gar. 325, If — begins Queritur de Placito tranſgr. pro eo quod, G. 
it may be a Declaration in Caſe; and will ſerve for either Treſpaß 
or Caſe. In Action of Covenant, there needs no more of the Deed ij 
be mentioned in the Declaration, than the Covenant where the Breach 
is aſſigned; nor in Slander, ſhould there be more Inducement thy 
Cro. El. 645, neceſſary; the like muſt be obſerved in Actions upon __ Statute, 
. concluding contra formam Statuti, &c. But in Declarations fi 
Dane. Abr. Words, the Words are to be laid expreſsly and poſitively ; not wit 
266, c. an bac verba vel conſimilia, a quorum tenor ſequitur, Oc. In Adic 
upon Aſſumpſit, the Plaintiff is to declare upon the whole Promi 

made, not Part of it; or on Trial, he will be Nonſuit. 
The Plaintiff is to file his Declaration; before filed, tis not ups 
Paſch. 13, Record, to warrant a Judgment. If the Plaintiff's Attorney car! 
Car. B. K. find the Defendant's Attorney to deliver him the Declaration, tiling i 


in the Office, will be a good Delivery; and if the Defendant do m 


plead, according to the Rules of Court, Judgment may be had again 

him. The Plaintiffs Attorney is not — to ſet his Hand to th 
Declaration; the Defendant's Attorney muſt receive it without, knoy- 

ing him to be the Attorney in the Cauſe. On filing Declaration 

Ord. Judg. 12. Copies are ſerved on the Defendants, or their Attornies, Gc. Ani 
W-3- upon delivery or tender of the Copy of a Declaration by the Plan 


tiff's Attorney, the Defendant's Attorney {hall pay for it, after ru 


of 4d. a Sheet, ec. before any Plea ſhall be received. 
Lin. 49 © A Plaintiff may amend his Declaration in B. R. in Matter of For, 
B. R. after a general Iſſue pleaded, before Entry, without paying Coſtz, « 
giving Imparlance; but if he amend in Subſtance, he is to pay 
3 or give Imparlance: If he amend in Subſtance, after ſpecial Plea pleat 
Bid. 411. ed, he muſt pay Coſts, though he would give Imparlance : A Verdi 


helps Defects in Declarations, in Matter of Form; but not in Maus 


of Subſtance, on which no uu Judgment can be given, where: 
5 Rep. 35. Declaration is defective, it is ſomet 
7 fails; not for uncertainty, G. 


Indic. Legal. If the Plaintiff's Attorney delivers a Declaration to the Defendm 
Attorney, and afterwards amends it, and tenders another Copy vin 
the Amendments; the Defendant's Attorney is not bound to receit 
it, except the Court, or a Judge order him. A Miſtake in a Dec“ 
ration, the Plaintiff may amend in C B. on Notice before the Et 

Day, and the Defendant ſhall have no Advantage thereof; and befor 
Demurrer, or Iſſue joined, the Plaintiff may amend, paying Cos 


189, 192. 
C. B. ; 


But if Pleadings are enter'd, the Plaintiff may not amend ; but he? . 
to enter a Diſcontinuance, and proceed de Novo. ic 

au Ww. Where a Defendant is taken or charged in Cuſtody, upon 3 

&« M. c. 21. Writ out of the Courts at Weſtminſter, and impriſoned for want d 


Sureties for Appearance; the Plaintiff is to declare againſt him betv* 


the End of the next Term, and cauſe a Copy to be deliver'd to tif 1 


imes aided by the Statutes of 77 


* 


3 Priſoar 


> on OS. RD ww” Es ww 
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. nor any Part of the annual Profits, as the Herbage of the Land, 
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priſoner or Gaoler, to which Declaration the Priſoner is to plead, or 
= the Plaintiff to have Judgment. 


But if the Declaration be not entred, or left in the Office, before s & g w. z. 


. the End of the next Term, and Affidavit of it made and filed, before 
the End of twenty Days after, or ten Days if in Eaſter Term; 
© the Priſoner ſhall be diſcharged by Superſedeas, on entring his Ap- 


The Plaintiff's Attorney is to file his Warrant the Term he de- 4 & 5 Ani. 


xlares; and the Defendant the Term he appears. 


Deeds. 
DEED is a Writing, ſealed and delivered, to teſtify the Agree- 
ment of the Parties thereto, for the Matters therein contained. 


ä All Deeds are either Indented, or Poll; of Deeds by Indenture, Terms de Ley 


ere are two, three, or more Parts, whereof the Feoffor, Grantor, 33% 331,334 


br Leſſor hath one; the Feoffee, Grantee, or Leſſee another Part, and 


Tome other Perſon a third, Gr. A Deed Poll, is ſingle, and of but 


ene Part, which the Feoffee, or Grantee hath. And every Deed con- 


ſts of three principal Points, Writing, Sealing, and Delivery: Writ- 
Ing to expreſs the Contents; Sealing to teſtify-the Conſent of Parties; 


ind Delivery, to make it binding and perfect. 


A Deed Indented, is cut in and out at Top dentwiſe; and Deeds wen Symb. 
11 are plain, without indenting. Every Deed that is pleaded, ſhall *** 47. 
intended to be a Deed Poll, except it be alledged to be Indented; 


and tho' it begins This Indenture made, &c. it may be a good Deed 5 Rep. 20 
poll. In Deeds by Indenture all Parties are eſtopped to ſay any Thing 
againſt what is contained therein: And none can have an Action upon 1 Inf. 45. 


- Deed, but he who is party to it; but tis otherwiſe in a Deed : Lev. 74 
There are ſeveral Sotts of Deeds, by which Lands paſs from one 

Wn to another; as Feoftment, Bargain and Sale, Leaſe and Releaſe, 
dentures to lead the Uſes of Fines, Leaſes, Aſſignments, &c. And 

eds have ſeveral formal Parts, vis. the Date, Premiſſes, Habendum, 1 18. 6. 
ddendum, Condition, Covenants, Warranty, G. The Premiſſes nd 152, 
forth the proper Names of the Parties, with their Additions, the Soy 5 
Wands granted, Conſideration, &c. The Habendum names the certain- 

of the Eſtate granted; the Reddendum reſerveth ſomething to the Noy Mar. 54 
Srantor, as Rent, ec. Conditions, and Covenants are for the hold- 

or not holding of the Eſtate granted, on Performance of ſome 

Act: _ Warranty, is to ſecure the Eſtate to the Grantee, and his 

= ITS, C. | 3: £25 j 1 
ln Deeds, the Premiſſes alſo contain the Exceptions, out of the Land 1 I"ft. 47. 


ted; and many Times the Recital of former Deeds. The Haben- id. 23 
not only expreſſes the Eſtate, as for what Time the Grantee is {a 
e it, and to what Uſe; but it ſometimes Qualifies the Eſtate, 


ere, by general Implication, it paſſeth inthe Premiſſes: And the Ha- 
may enlarge, or explain the Premiſſes, to prevent Wrong. A 
Wn can't Reſerve in the Reddendrom to any but himſelf, his R 


» The Warranty in a Deed contains a Covenant Real, by which Wood's Inſt. 


= Grantor and his Heirs are bound to warrant the Lands to-the 1 Melt ; Fog 


Grantee, 624, 625, 
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Grantee, G. Where a Feoffor grants away all his Eſtate, the 
Feoffee ſhall have all the Deeds as incident to the Lands; but where 
the Feoffor warrants the Land, he ſhall have them to defend the 
Title, and Feoffee have only ſuch Deeds as concern the Poſſeſſion, Go. 
2 Rep. 5. The Date of a Deed, 1s not of the Subſtance of it; for if it wants 
a Date, or hath a falſe, or impoſſible Date, it is a good Deed: |: 
1 Inſt. 46. ſhall commence from its Delivery. A Deed dated 2oth May, to hold 
5 Rep. 1. from the Day of the Date, ſhall begin on the 2 iſt May; but if © | 
hold from the Making, or from thenceforth, it ſhall begin on the Day l 
1 Inft. 35, deliver'd. A Deed may be good, without the orderly and form | 
— a Parts; but without Deſivery, it is no Deed: And the Delivery m7 
1 Leon 140. be abſolute, or conditional; if abſolute, without Words. But if lt 
| on a Table, &c. when ſeal'd, and the Party to whom made takes i; 
Cro. El. 7. up, it is no Delivery, without ſome Words: Though where Paris 
have come for that Purpoſe, and done every Thing elſe, it has beet 
held a good Delivery in Law, If the Writing ſeal'd, lieth on the 
Table, and the Grantor faith to the Grantee, Take that as m7 Deed 
rlot.7- or this Twill ſerve, &. it is a good Delivery. A Deed feal'd, a 
"0 **Þ-93* deliver'd, may be good without ſigning; but it is uſually done, 2b < 
2 Rep. Abr there muſt be Witneſſes to the Sealing and Delivery. Reading a Dec 9] 
x * falſe to an illiterate Perſon, it ſhall not be his Deed: But if he do n 80 


28. h 0 — 

require 1t ta be read, and ſeal and deliver it, he is bound by it. 1 
1 Lill. 421. f all the Parts of a Deed, may by Law ſtand together, no on: 5 
1 Roll, Rep. Part thereof ſhall make it void. Where there are two Sentences in: 


375+ Deed, the ſecond may explain the firſt, Words repugnant in Deed; 
Cro. El. 420. are to be rejected; and Judgment given on the other Words. Wen 
the Words of a Deed may have a double Intendment, one ſtanding 
with Law, and the other againſt Law; the Intendment that ſtandeth 
1 Inſt. 4. with Law ſhall be taken: And if a Deed by any Conſtruction of Lay 
can be conſtrued to have legal Operation, the Law will not make n 
utterly void, though it cannot operate as the Deed purports. Tit: 
Law will tranſpoſe Clauſes in Deeds, to come to their true Meaning; 
but not confound them. : 
1 Inn. 217. In the Expoſition of Deeds, there are four Grounds, 1. That the) 
may be moſt beneficial to the Taker. 2. That they ſhall never b 
Plowd. 160. void, where the Words may be employ'd to ſome Intent. 3. Tit 
Words are to be conſtrued according to the Intention of the Paris 
Poph. 138. and not otherwiſe. 4. They are to be conſonant to the Rules d 
Reym. 142 Law, The Intent of the Parties, ſhall take Effect, if by any C 
6 Rep. 36. ſtruction it may ſtand with Law. Deeds are to have a reaſombe 
Expoſition, without Injury, againſt the Grantor, to the eſt AG 
1 Inf. 313. vantage of the Grantee. They are to be expounded ſo, that all E 
7 Rep. 42+ ſhall ſtand: If the ſecond Part contradicts the firſt, the ſecond In 
ſhall be void; but if the latter Part expound the former, both 
r Roll. Rep. ſtand together. The firſt Deed ſtands in Force. 8 


375. In Detds the Conſideration is a principal Thing to give them Effet: ; 4 
1 Rell, Rep. The Foundation of Deeds, ought to be honeſt; And falſe Lot C 
— falſe Engliſh, will not make a Deed void: But Rafure or Interlineanu L 


in a material Part, without ſome Memorandum of it on the Back, ui! 
:327El, make it void. And if Deeds are fraudulently made, to defraud Cr 
_ 2 Rell. Abr. ditors, or Purchaſers; When got by ray Agreement; by Force, 4 
Ir, 253, Dureſs, &c. they are void: So they are for Uncertainty ; by Reals 
wade | | | 
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; of Infancy, or other Diſability in the Makers; by breaking off the 11 Rep. 25, 
7 the Seal, &c. Pp 


Where any Eſtate can't have Effence without Deed, if the Deed be 1 Nelf 625. 


; raiſed after Delivery, it makes the Eſtate void: But if an Eſtate may 
have Eſſence without Deed, then tho' a Deed is raifed, it ſhall nor de- 
roy the Eſtate, but the Deed... If a Choſe in Action is created by 354k. «26. 


ed, as in Caſe of a Bond, Bill, G. the Deſtruction of ſuch a D 


4 eſtroys the Duty itſelf ; but it is not ſo, where an Eſtate or Intereſt 


granted by Deed. __ Tree Ty ; 
A Deed alledged in Pleading, muſt be ſhewed to the Court, that! Ind. 35, 


ne Court may judge of it: But if it remains in one Court, it may; Nb 5. 


pleaded in another Court, without ſhewing, _ | 10 Rep. 92. 


Deeds are to be regiſtred in the County of Tork, and Middleſex, 2 *5 Ann. 


y Statute, or ſhall be void againſt ſubſequent Purchaſers of the 7 Ann. 


nds, &. And Deeds cantiot be pleaded, if not ſtamp d according 3% C w. . 
Law. rp 


Deer. See Parks, Nt 
Default. 


EFAULT is an Omiſſion of that which we ought to do, and 
4 commonly taken for Non-Appearance in Court, at a Day aſ- 
ned. | 


lf in a Trial at Law, the Plaintiff makes Default in his Appearance, Lil. 425. 
he ſhall be nonſuited; and if a Defendant make Default, Judgment 


be had againſt him. But before a Verdict is taken by Default, 
Cryer of the Court calls the Defendant three Times, and then if 


We Party doth not appear, the Plaintiff's Cone pays that the In- 


ſt may be taken by Default. He is called three | 
he hath any Challenge to the Jurors z before the Inqueſt is taken. 
in Action of Debt upon Bond, if the Defendant pleads a Releaſe, Inf. 259. 
ad liflue is join'd thereon, and at the Trial he makes Default, the 
Wintif 2 Judgment by Default, as the Duty is confelled + . 
it the Defendant pleads Non eft fuctum, the Debt is denied, and 
queſt muſt be taken by Default. In Treſpaſs, if a Releaſe be « Salk 216. 
ded, and the Defendant then make Default ; the Plaintiff can't | 
Judgment by Default, but Inqueſt is to be had, by Reaſon Da- 
ue uncertain, By Default of a Defendant, he is generally out 3 elf. Abr. 
Court to all Purpoſes, but only that Judgment may be given againſt *** 


imes, to ſhew 


here the Baron is to be corporally puniſhed for a Default, the: Dev. 472 
Wault of the Wife ſhall not be Default of the Huſband : Ocherwiſe 473. 
yo the Baron 1s not to have any corporal Puniſhment by the 
gull. | is SES wo. B44 545» of 2 p Tx 
=_ a Perſonal Action, where two are to recover, the Default of one 6 Rep. 25. 


= Default of the other; Bur contra, where they are to diſcharge 


Wnſclves perſonally. _. 


rors making Default in Appearance, are to loſe and forfeit Iſues. 35 H. 8.66: 


11 Dekamation. 


) 
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Defamation. | 


T NEFAMATION is when a Man fpeaks ſcandalous and re. 
proachful Words of another, or of his Title to his Eſtate, of; 
Court of Juſtice, ec. for which the Perſon offending ſhall be punig. 
ed according to the Nature and Quality of his Offence ; ſometime hy 
Action at Common Law, other times by Statute, and ſometimes by 
the Ecclefiaſtical Laws. - | 
TermsdeLey But for Defamations in the Spiritual Court, they ought to be of | 
224: 225- Spiritual Nature; as for calling a Man Heretick, Schiſmatick, Adu. 
terer, Fornicator, &c. whereby he loſes his Preferment in the Church 
c. which are determinable in the Eccleſiaſtical Courts, and not x 
Common Law: Though for ſuch Defamation, meerly Spiritual, u 
Damages are given; but a Puniſhment is inflicted, by Way of he. 
nance, G. 
Ibid. 225. If a Man ſlander the Title of another, by ſaying that a third Pe 
ſon hath Right to his Land, and he is damnify'd, Action of the (i 
lies, though the third Perſon hath a colourable Title ; he havin | 
4 Rep. 18. medled in a Matter that concerned him not: But if a Man faith th: | 
he himſelf hath Right to the Land, it is otherwiſe, no Action lies ] 


Viade Aﬀfon of Slander, Scandalum Bagnatum, 


Diefkralance. 


EF EAS AN CE is a Condition relating to a Deed, which h 
| ing performed, the Deed is defeated, and made void. 
r Inft. 236. There are certain Requiſites, to the well making of a Defeaſanc; 
Dyer 35. viz. That it be in Eodem mods as the Thing to be defeated, which 
e by Deed ; that it recite the former Deed truly; that it be betyee 
| the fame Parties ; that it be made at the Time, or after the Deed, a 
not before; that it be of a Thing defeaſable. 
1 Inſt. 236. A Defeaſance will defeat executory Inheritances ; as Leaſes i 
Years, Rents, Annuities, Conditions, Covenants, if made after {ut 
Things are granted; and ſo of Obligations, Recognizances, Statur 
Plowd. 137. Judgments, &*c. But Inheritances executed by Livery, ſuch as Eſa 
in Tail, or for Life, c. cannot be defeated, but when the Dee? 
| ſance is made at the Time of the Feoffment, and not afterwards. © 
Plowd.1zida, Defeaſances are for the moſt Part made after the Deed whereto ti 
have Relation: Obligations, Statutes, Judgments, &*c. being mal 
the Subject of Defealance. e 1 
Cro. Jac. 837. A Man can't make a Defeaſance of a Judgment, before given.. 
Moor 1935- Perſon acknowledges a Statute, and enters into Defeaſance that i e 
Lands in the County of, ec. be extended, the Statute ſhall be 10'_ 
the Defeaſance will be good, being by another Deed : But the C 
tion of a Bond not to ſue the Obligation, is void for Repugnancy- 
2 Danv, Abr. A Statute is acknowledg'd to two Perſons, and one of them mas 
1 Defeaſance, it is ſaid to be a good Diſcharge. | _— 
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EFORCEMENT is a Law Term, ſignifying where any one 

is caſt out of his Lands or Poſſeſſions by Force. 
If many have Right to Lands, as common Heirs, and one keeps —— 
hem out; the Law adjudges that he deforces them, though he never F. N. B. 113. 
Fiſgeiſed them. And if Tenant in Tail make Feoffment in Fee, and 
Ifter his Death, his Heir ſue a Writ of Formedon againſt the Feoffee ; 


She Writ ſhall ſay that the Feoffee wrongfully deforced him, Gc. not- Lit. 138. 


ithſtanding there was no Diſſeiſin; the Feoffee having entered in the 

ife of Tenant in Tail, when the Heir had no preſent Right, 

A Deforceor differs from a Diſſeifor 3 a Man may diſſeiſe another, Britt. e. 33. 
Without Force; and one may deforce another that never was in Poſſeſ- 

Fon: And he differs from an Intrudor, as he keeps out the right Heir; 

Man is an Intrudor, by wrongful Entry on Lands or Tenements, Brat. l 4. e. i. 


Zyoid of a Poſſeſſor. 
* 


EMAND is a Calling upon a Man for any Thing due; and 
uſed for Recovery of Rents, to entitle Entries, Gr. 
© There are three Sorts of Demands ; one in Writing, without Speak- . Nelf. Abr. 
bg one without Writing, being a verbal Demand of the Perſon, 3“ 
Who is to do or perform the Thing; and another made without either 


Word or Writing, which is a Demand in Law, in Caſes of Entries 


on Lands, | : 
A Demand is to be legal, and made in ſuch Manner as the Law LI. 431. 
Fequires : Demand of Rent reſerved upon a Leaſe, of a Meſſuage and 

Wands, ought to be at the Meſſuage, at the Fore-Door of the Houſe, 

he moſt notorious Place: And where Lands and Woods are let toge-  Inft. 201. 


| t er, the Rent is to be demanded on the Land, as the moſt worth 
hing; and of Land, on the moſt publick Part. Poph. 58. 


Where a Rent is made payable at a certain Place off from the Dyer 6s. 
ind, there needs no Demand of the Rent upon the Land for the 


.entr 3 but it ought to be made at the Place appointed for Pay- 


ment of the Rent. If a Leſſor in Demand of Rent for Re- entry, 4 Rep. 73. 
Wemands one Penny more or leſs than due; or in his Demand, doth ! Leon. 425. 
dt ſhew the Certainty of the Rent, the Day of Payment, and when . 209, 
ue, the Demand is not good. To demand all the Rent due is not 

good; it muſt ſhew what Rent, and for what Time denunded. | 
In order to re-entry for Non- payment of Rent upon a Leaſe, the 1 Plow?. 7 
ellor, or ſome other Perſon by his Direction, is to go on the laſt Day) 


ment, before Sumer, and at the Fore-Door of the Houſe, 
make the Demand; as, I ds here demand the Sum of, &c. for 


Half 2 Tear's Rent, due at, &c. And after the Demand continue at 


e Place 'till it is ſo dark, that he cannot ſee to tell Money. A De- 


wand is to be made in the Preſence of Witneſſes. 1 10 
For Re. entry, the Demand muſt be on the Day of Payment of the Dyer 5:1. 
ent. and it is to be exactly obſerved: But a Demand at any Time after 
oc, is ſufficient for a Diſtreſs, The Taken of a Diſtreſs for Rent, and Trin. 22. 
ringing Action of Debt for Money due on a Bond, are a Demand in . B. K. 
"ol Law 
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Trin. 3 Ann. Law of the Rent and Debt. Where there is a Duty, which the Las 
2 432: makes payable on Demand, no. Demand need be laid; but where ther: 
70. El. 548. 1s NO Duty 'till Demand, Demand muſt be had to make the Dut,, 
Debt on Bond to be paid upon Demand, is a Duty preſently. ; 
2 Danv. Abr. If a Man leaſes Land for Years, reſerving Rent payable at certzir 
191, 192 Days, and the Leſſee covenants to pay the Rent on the Days limited; 
the Leſſor: ſhall have his Rent, without Demand. But if a Perſy 
makes a Leaſe rendring Rent, and the Leſſee covenant, to pay the 
Rent, being lawfully demanded ; he is not obliged to pay this Ren: 

without a Demand. | | 


Hob, 69, 331. A Leafe with Condition -to be void, on Non-pay ment of Rent, 5 I 


not void, unleſs the Rent be demanded, and an Entry made, &c. 


Debts, &c. are to be demanded in Time, by the Statute of Limi. | 


- tations, or they will be loſt. Vide Actions. 


Demeſnes. 


EMESNES are Lands belonging to a Manor, manually 0X: 
cupied, and poſſeſſed by the Lord, for the Maintenance of hin. 
1 Inſt. 17, ſelf and Family. Of theſe the Lord is ſeiſed in his Demeſne, (r 


Domain) as of Fee, for the Service of his Houſe _  - 


2 Inſt. 542. Antient Demeſnes are certain Manors belonging to the Crown 


which were in Poſſeſſion of Edward the Confeſſor, or William the Cu. 

4 Inſt. 269. QUEror © They are Lands held originall of the King, who is abſolute 

9 Rep. 31. d. The Tenants in antient Demeſne, are diſcharged from Taxs 
5 Rep. 195- by Parliament, unleſs ſpecially named; from Toll for Goods bou 
15, 22, e. and fold, in Fairs and Markets, for all Things concerning Huſban 

and Suſtenance ; they are not to be ſued for their Lands, out of th: 

Court of the Manor, nor obliged to appear at any other Court ; and 

they may not be impannell'd upon any Inqueſt, G c. But this Prix 

2 Inſt. 221, lege extends not to Lands held by the Common Law; nor to buying 

i Cro.227- and ſelling of Goods, &c. that riſe not upon the Maintenance and 

Huſbandry of the antient Demeſnes. | 
1 Salk. 5 Tenants in antient Demeſne, have been held to be free, as to their 


Perſons, but not Eſtates ; and their Privileges are ſuppoſed to com- | 


mence by Act of Parliament, for they can't be created by Grant at 
this Day. Whether Land is antient eſne or not, ſhall be tried 
4 Ing. 270. by the of Domeſday: And a Fine levied, will change it into 
Frank- fee at Common Law; ſo if the Lord make a Feoftment to ano- 
ther of the Tenancy, Go. | 


Kid. Lands in antient Demeſne, are extendible upon a Statute Merchant, 


Staple, or Elegit. 


"x Demurrer s. 
FP EMURRER is an Abiding in Point of Law, cn the Denial 
of the Sufficieney of à Declaration or Plea, by Plaintiff or 
_ » Defendant; and a referring to the Judgment of the Court, whether 


1 In. yz, the Declaration. or Plea be ſufficient in the Law, to be anſwered ard . i 


2 8 £22 A Demur- 
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A Demurrer may be to the Writ, Count, or Declaration, or to Init. Legai. 
any Part of the Pleadings, &c. Alſo Demurrer ny be to a Demur- 526, 527: 
rer: And in theſe Cales, there may be a general, or ſpecial De- 
murrer; a general Demurrer without ſhewing any Cauſe, but only 
the general Words, Quod Breve vel Nar, vel Placitum, &c. 3 t;7 
in eodem content” minus ſufficiens in lege exiſt, Gc. A ſpecial De- 
murrer, where the Cauſes of Demurrer are particularly ſet down. 
For Want of Subſtance, a general Demurrer is good; but for Want 
of Form, it muſt be Hecial and the Cauſes ſpecially aſſign'd. 
Wherever in Pleadings, &c. a Matter is inſufficiently alledg'd, that 
the Court cannot give certain Judgment thereupon, a general De- 
murrer may ſuffice. And as he that demurs generally, confeſſetli all 
Matters of Fact, that are well and ſufficiently pleaded ; ſo he that 

| demurs ſpecially, can take no Advantage of any other Matter of 10 Rep. 88. 
Form, than what is expreſs'd in his Demurrer; but he may take Reg. Plac. 
Advantage of Matter of Subſtance, though the Demurrer be ſpecial, '37- 
and the Cauſes not ſet down. There cannot be a Demurrer in Abate- 1 Salk. 220. 
ment; and in ſuch Caſe, the Court may give final Judgment: But it 
may be to Plea in Abatement, If ſpecial Matter is pleaded, which 5 Mod. 18. 
& hath Colour of a Plea, but amounts to the general Iſſue; tis no 
= Caule of Demurrer. 


= After Plaintiff and Defendant have join'd Iſſue, which goes to the 1 Lill. 437. 
Whole, neither of them can demur, without Conſent of the other: 
But one may demur to one Part of a Declaration, and plead to the 


other Part of it, with a Quod, ec. And where there is an Iſſue to M. 23 Car. 


Part of the Defendant's Plea, and a Demurrer to the other Part; A SR 
the Plaintift before or after Judgment given on the Demurrer, may EE, 
try the Iſſue ; though *tis uſual to give Judgment firſt on the De- 1 Saund. 80. 
murrer. But 'tis ſaid where the Plaintiff hath Judgment on the De- : $alk. 21g. 
murrer, he muſt enter a Non-pros, as to the Iſſue, otherwiſe he 

can't proceed in Writ of Enquiry upon the Demurrer. The Judg- 

ment of the Court is not to be pray'd upon an inſufficient Decla- 

ration, or Plea, otherwiſe than by Demurrer; when the Matter 

comes judicially before the Court. | 
= If a Demurrer be enter'd, it cannot be wav'd, except both Plain- . Lin. abr. 
& tiff and Defendant conſent. Where a Demurrer is double, and he 433, 435. 
that demurs afligns one Error in Fact, and another Error in Law, it 

s ill; and may be demurr'd to. In all Caſes, if the Defendant Plows. 182. 
& pleads, where he may demur; he cannot afterwards take Advan- 

tage in Arreſt of Judgment, Writ of Error, &c. A Party delay'd in Trin. 23 Car. 
his Proceedings by Demurrer, may move the Court to appoint * 

ſhort Day to hear Counſel on the Demurrer, and the Court will grant 

it. When the Court gives Judgment on Demurrer in Debt for the Wood's I:f. 
Plaintiff in the Action, the Judgment is for him to recover his Debt, 23 

Coſts and Damages: But if it be in Action of the Caſe, a Writ of 

Inquiry of Damages muſt be awarded, before Judgment on the De- 

murrer. Where Judgment is given againſt the Plaintiff in Demurrer, 

the Defendant ſhall have Coſts. 

A Demurrer is to be argued by Counſel ; and if the Points in De- tag. 51. 
murrer are eaſy to determine, the Court gives Judgment preſently; Dyer 218. 
but if difficult, they take Time to conſider of it, and give a Day to 
the Parties; when if the major Part of the Judges of the Court, Plowd. 3. 66 
cannot determine it, it is to be ſent into the Exchequer-Chamber, to 
K k be 
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be argued by all the Judges, &*c. If Judgment is for the Defer. 
dant on the Demurrer, it is that the Plaintiff nihil capiat per Brei 
or Billam. 

27 El.c.s. By Statute, Judges are to proceed to give Judgment, according to 
the Right of the Cauſe, after Demurrer join d, without Regard t 
Defects of Proceedings, except ſuch as are expreſs d with the Demur- 
rer: But this is not to extend to Appeals of Felony, Indictments, Gs. 

a 5 Ann. And by this Act, the Cauſes of Demurrer are to be ſpecially { 

ho down; or the Judges to give Judgment, without regarding Imperfec. 
tions in Writs, Declarations, Pleadings, Oc. 


Demurrer to Evidence. 


TT YEMURRER to Evidence, is when the Party that doth de. 
mur upon it, demands Judgment of the Court, whether the 
Matter given in Evidence is ſufficient, admitting it to be true, to find 

| a Verdict for the Plaintiff, upon the Iſſue jan 
5 Rep. 104 If the Plaintiff produces Witneſſes to prove a Fact, upon which: 
Matter of Law ariſes, and the Defendant admits the Teſtimony to be 
1 Int. 22. true, the Defendant may demur in Law upon it; and the Plainif 
may demur upon the Defendant's Evidence. Where a Plaintiff ſhen; 
2 Inſt. 426. in Evidence Deeds, or Writings, Gr. on which a Queſtion of Lay 
ariſeth, if the Defendant offers to demur upon it, the Plaintiff mul 


join in Demurrer, or wave his Evidence. In Caſe of Evidence fir | 
the King, if the Defendant offers to demur, the King's Counſel ar 
not obliged. to join in Demurrer; but the Court is to direct the Jury | 


to find the ſpecial Matter. 


1 Lill. 447. In theſe Demurrers, the Plaintiff and Defendant agree upon the 


Matter of Fact in Diſpute; and the Jury is diſcharged, ſo as not to 


| paſs upon the Trial, but the Matter of Law is determin'd by the 


Judges. 
Cro. Car. 143. When the Demurrer to the Evidence is determin'd, there goes : 
Writ of Enquiry, &c. But as Juries, of late, find doubtful Matters 
ſpecially, we have ſeldom Demurrers to Evidence. 
9 Rep. 13. If a Demurrer to Evidence be not agreed to, the Court ought to 


ſeal a Bill of Exceptions. 


Demurrer to Indictments. 


1 © HERE are Demurrers in Criminal Caſes, as well as Civil: : 
And when a Criminal joins Iſſue upon a Point of Law, u 


lowing the Fact to be true, as laid in the Indictment, this is a De- 


murrer. | 
2 Inſt. 138. Here the Demurrer is - by the Judges, and not by Enquelt; 8 
42 15 and if the Indictment be allow'd by them to be good in Law, the- 


roceed to Judgment and Execution, as if the Party were convict 
H. P. C. 14. 5 Confeſſion or Verdict. And one that is condemn'd on Demurre!, 
is ſaid to be convict; for whoever is adjudg'd, is convicted. 


Denizens. 
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Dentzens. 


ENIZ EN is where an Alien born, becomes the King's Sub- 
ject by Letters Patent. 

When the King makes one a Denizen, he may purchaſe Lands, 1 Ini. 8. 
and the Iſſue afterwards may inherit: But thoſe he had before, 11 Rep. 67. 
ſhall not. A Denizen is enabled to purchaſe Lands, but cannot in- Cro. Jac. 359: 
herit the Lands of his Anceſtors; though as Purchaſer he may en- 
joy them. Lands may be devis'd to one made Denizen by Patent, ; Rep. 52. 

An Alien hath Iſſue a Son, and afterwards is made Denizen by Vaugh. 285. 
Letters Patent, and after that hath another Son; the youngeſt Son 


© fhall inherit, and not the eldeſt, 


But it is otherwiſe in Caſe of Naturalization, by A& of Parliament. 


Vide Naturalizatton. 


Deodands. 


EODAND is when any Man by Misfortune is flain, by a 
Horſe, Cart, or any other Thing that moves, which is for- 


beiten to the King, or Grantee of the Crown: And ought to be 3 nn. 57: 


diſtributed amongſt the Poor, for the appealing of God's Wrath, Keb. 1e. 
If a Man wounded by ſuch Accident, die within a Year and a Plowd. 260. 

Day, it is Deodand : And if a Horſe ſtrikes one, and afterwards the 5 Rep. 110. 

Owner ſells the Horſe, and then the Party that was ſtricken dies of 

the Stroke; the Horſe ſhall be forfeited as Deodand, the Stroke 

being before the Sale. 


If a Cart-wheel runs over a Man, and kills him, the Cart and 3 Ind. 57. 


: Horſes are forfeited : But at this Day, if a Perſon be kill'd by the « Neir. Abr. 


Wheel of a Cart; the Jury will find that only Deodand, which 636. 
was the immediate Cauſe of his Death. If one under 14 Years old, 

falls from a Cart, Horſe, cc. they are not Deodand ; but if a Horſe 

kills ſuch a Perſon, it is Deodand. If a Man riding over a River Dalt. 353. 
is drown'd, his Horſe is not Deodand: And if one falls out of a Cro Jac. 483. 
Veſſel in Salt Water, where Accidents are frequent, the Veſſel is not 


Deodand ; but in Freſh Water, it is. 


There is no Forfeiture of a Deodand *till found of Record, by the; Rep. 110. 


TW Jury, that finds the Death; who ought to appraiſe the Deodand. Ind. 14. 


Things fix'd to the Freehold, cannot be forfeited as Deodand. IG 


Departure. 


ID EPARTURE is where a Defendant hath pleaded one 


Thing or Matter in Bar of an Action, and being reply'd unto, Plowd. 7, 8. 


he then in his Rejoinder quits that and ſhews another Matter, con- 


— to and not purſuing his firſt Plea : And if the Plaintiff in his 2 Ind. 147. 
Declaration ſets forth one Thing, and after the Defendant's Plea he 

In his Replication ſhews new Matter; theſe are Departures from the 

Plea, and Declaration, 


A 
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Lin. Abr. A Departure is a ſaying and unſaying, and for that one Ius 

444. cannot be join'd upon it, tis naught for Uncertainty, But it muſt 
be from ſomething which is material, or the Departure will not be 

r Nelf. 638. allow'd : If a Man plead a general Agreement, and in his Rejoin. 

sid. 10. der alledge a ſpecial one, this is a Departure. So if an Action i; 
brought at Common Law, and the Plaintiff by his Replication 
would maintain it by a Cuſtom, &«. 

| Salk, 221 In Debt upon Bond for performing Covenants in a Leaſe, the De. 
fendant pleaded Performance; and afterwards in the Rejoinder ſet 
forth that ſo much was paid in Money, and ſo much in Taxes, &;, 
Upon Demurrer it was adjudg'd a Departure, 


Depolitions. 


Ee is the Teſtimony of a Witneſs taken in 
Writing by Way of Anſwer, to Interrogatories exhibited in 
Chancery. And where Witneſſes are going to Sea, or long Jour- 
taes, the Court of B. R. will order them to be examin'd on In- 
terrogatories, at a Judge's Chamber, 1n Preſence of the Attornis 
x Lill. Abr. on both Sides; which Depoſitions ſhall be good Evidence at the 
445» Trial. 6 
I5id. B. K. Depoſitions in a Cauſe in Chancery, after the Cauſe determin', 
Sc. may be given in Evidence in Trial at Bar, in a Suit betwern 
the ſame Parties, for the ſame Matter, if the Party that depos'd be 
dead, but not otherwiſe ; if living, he muſt appear in Court, to he 
examin'd viva voce. And regularly to make Depoſitions in Chancery 


Evidence at Law; a Copy of the Bill and Arſwer ſhould be fit 


rov'd. 

Pratt. Attor. Proof in the Chancery is generally made by Depoſitions of Wit 

*35, *3+ neſſes; and the Copies of Depoſitions regularly taken, publiſh'd 
and ſign'd, may be read as Evidence at a Hearing. Alfo Depoſitions 
taken in one Cauſe, be us'd at the hearing of another Cauſe, be- 
tween the ſame Parties, c. But not in a Cauſe between other Pa- 
ties, though touching the ſame Matters, unleſs by ſpecial Order; nor 
Depoſitions in other Courts, without ſuch Order. 

: H.P.C.439- In Criminal Caſes, where Witneſſes cannot be produc'd on a Trill, 
their Depoſitions may be read againſt a Priſoner for Treaſon, The 

1vi4. 429- Depoſitions of Informers, &c. taken before a Coroner, upon Inqu- 
ſition of Death; or before Juſtices of Peace on a Commitment for 


Felony, &. may be given in Evidence, if it be prov'd that the I» 5 | 


former 1s dead, or unable to travel, or he is kept away. 


Depꝛivation. 


EPRIVAT ION is an Eccleſiaſtical Cenſure, by which 3 3 C1 


Clergyman is depriv'd of his Benefice. 


Terms de And a Clergyman may be depriv'd or depos'd from his Prefer 

„ 239% ment, for Matter of Fact, and in Law: As if he be guilty of Adul- - 
Dege's Parſ. tery, Fornication, Drunkeneſs, ec. or be a Schiſmatick; or Heretick; 
Coun. 95; 99. convicted of Murder, Perjury, Forgery, &c. If a Clerk be diſobedient 
to his Ordinary; a Nonconformiſt to the Canons; refuſe * uſe p * 
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Common Prayer, Gr. Or if he is an Illiterate, and not able to per- 

form the Duty of the Church; theſe are good Cauſes of Deprivation: 

So if a meer Layman be preſented and inſtituted in a Church; or if 4 Rep. 76. 
a Parſon hath Plurality of Benefices, &. By Statute, if any Parſon 21 H. 8. c. i:. 
© having a Benefice of the yearly Value of 8 J. or more in the King's 
Books, accepts of a ſecond Benefice, (not being qualify'd ) the firſt 

Benefice is void; and the Incumbent depriv'd of it by Law. 

= Deprivations of Biſhops, &c. are declar'd lawful by this Statute. 30 Eliz. c.8 
And by the King's Commiſſion, a Biſhop may be depriv'd : But the 


1 general Canons direct, that he ſhall be depriv'd in a Synod of the 


Province; or by the Archbiſhop and twelve Biſhops, Go. 
An Archbiſhop in his Court may deprive any Biſhop for Simony, Salk. 134 


* 
I Deputies. 


EPUTY is he that exerciſes an Office in another's Right ; 
whoſe Forfeiture or Miſdemeanor ſhall cauſe him whoſe De- 


T puty he is to loſe his Office. A ſuperior Officer muſt anſwer for 2 Inft. :91, 


his eputy, in Civil Actions; but in Criminal Caſes, Deputies are 3 Stud. 


to anſwer for themſelves. C. 42. 


The Common Law takes Notice of Deputies ; but not of Under Lit. 379. 
Deputies. A Man cannot make his Deputy in all Caſes, except the 9 Rep. 47. 
Grant of the Office be to one to execute by himſelf or Deputy, &. 
When an Office deſcends to an Infant, Ideot, c. ſuch may make | 
a2 Deputy of Courſe; Judges cannot act by Deputy, but are to: Hawk 3. 
& hold their Courts in Perſon : Recorders may do their Offices by De- * Lev: 76- 
puty. A Coroner can't make a Deputy, it being a judicial Office _ Abr. 
of Truſt, annex d to the Perſon : But it is incident to the Office“ 
of Sheriff, to make a Deputy; and the Deputy hath equal Power 9 Rep. 49. 
with the High Sheriff. A Steward of a Court, may make a Deputy; C. El. 534. 
and Acts of a Deputy Steward's Deputy, have been held good in ſome 


© Caſes. A Bailiff of a Liberty, may make a Deputy: So may a Con- 


ſtable, to execute Warrants, Cc. in his Abſence, and by Reaſon of: Danv. Abr. 
& Sickneſs, But if the Office of a Parkerſnip be granted to one, he 4 RY 
cannot grant this to another; being an Office of Truſt and Con- Terms de 
== fidence. Loy. 
A Deputy of an Office hath no Intereſt in the Office; but doth all 
Things in his Maſter's Name. 


Deraignment. 


ERAIGN is a Term in the Law, us'd for the Denial of a 
Man's own Ac; and Lex Deraiſnia ſignifies the Proof of a 

Thing which one denies to be done by himſelf, and his Adverſary 

| affirms it, defeating the Aſſertion, and ſhewing it to be againſt Reaſon Glauy, 1. 2. 
and Probability. It is diverſly us d in our Law: And if a Man hath © + 
an Eſtate in Fee, with Warranty, and enfeoffs a Stranger with War- Plowd. 7. 
ranty, and dies ; if the Feoffee vouches the Heir, the Heir ſhall de- 

raign the firſt Warranty, Oc. 


* Jointenants 


929. 
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41 KH. 3. e. 1. Jointenants and Tenants in Common are to have Aid, to the Intern 


do deraign the Warranty paramount. 


Detinue. See Adlon of Detinue. 


DEVASTA VIT is the waſting of Goods, by Executors or Ad. 


miniſtrators: And not paying of Debts upon Judgments and 
Statutes, before Debts upon Bond, and ſimple Contract; keeping the 


_ . Goods of the Deceas d in their Hands, and not paying the Debts, 
or ſelling of them, and not paying off Debts, Cc. amount to a De- 
waſtavit . 

\ Lee 114... Executors pay Debts upon ſimple Contract, before Notice of 


z Mod. 175. Bonds, tis no Devaſtavit : And regularly this Notice, is by Adion 
1 commenc'd againſt them. An Executor ſelling the Goods of the 
NoyMax.104. Teſtator, at an under Value; or not obſerving the Law, which dircss 
him in the Management thereof; or doing any Thing by Negligence, 

or Fraud, whereby the Eſtate of the Deceas'd is miſemploy'd, it is 
Devaſtavit, or Waſte; and he ſhall be charged for ſo much de boni: 

x Roll. Abr. proprizs, as if for his own Debt. And if the Executor dies, his Exe- 


cutors or Adminiſtrators, are chargeable : But the Fraud or Negli- 


gence of one Executor, is not chargeable on the reſt. A Feme 


Canc. Rep. B l. Executrix, taking Huſband, who waſtes the Eſtate, ſhe is chargeable 
Lutw. 652. in a Devaſtavit after his Death: But a Huſband is not to be charged 
| after the Death of a Wife Executrix, on Suggeſtion of a Devaſ/tavit, 
Legacies paid before Debts, by Executors, when there is not enough 
left to pay the Debts, is Waſte in the Executors ; and they muſt an- 
ſwer it out of their own Goods. On paying of Legacies in ſuch 
Caſes, tis good to take Security to fave harmleſs, 


Plowd. 543. 
Aleyn 38. 


1 Lev. 147. 


650. 


the Plaintiff. ſhould not have Execution 
upon the Sheriff return'd a Devaſtavit, Cc. 
How Executors charged in Actions. Yide Debet C Detinet. 


; Diminution. 


; 
is o 
$ 


Where Judgment is had againſt a Teſtator, Debt lieth againſt the 
1 Nel. Abr. Executor on a Suggeſtion only that he had waſted the Goods; and 
this is better than the old Way of  Scire 3 to ſhew Cauſe why 

bonts propriis, and there- - 


TN IMINUTION' is when” the Plaintiff or Defendant in Writ iT 


of Error, alledges to the Court, that Part of the Record re- 
mains in the inferior Court, not certify'd; and prays that it be cer- 


Co. Ent. 232. tifyd by Certiorari. | | 

1 Lill, Abr. Of Courſe Diminution is to be certifyd in a Writ of Error; but 

255 if Iſſue be join'd upon the Errors afſign'd, and the whole Matter en- 
ter d upon and the Record made a Con/ilfu 

a Rule of Court granted for à Certiorari to certify Diminution, ap- 

pearing in the Proceedings, TE 4 * 


there muſt de 
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Atter Writ of Error brought, and a Defendant hath pleaded In dub. 266. 
W 2ullo eſt Erratum, he can't a edge Diminution ; for by this Plea he Palm. 85. 
alloweth the Record to be ſuch as is certify'd on the Writ of Error: 
But Diminution hath been ſometimes alle gd in theſe Caſes, | 
= Where, on Diminution alledg'd, the Plaintiff in Errors, certifies Cro. Jac. 597. 
Tone Original, &c. which is wrong, and the Defendant in Ertors Cre. Car. 91. 
Wanother, that is true; that ſhall ſtand, 

Diſability. 
ET \ISABILITY is where a Man by Reaſon of any Thing done 
B by himſelf, or his Anceſtors, or for other Cauſe, 1s difabled and 
nade incapable to do any Act, inherit Lands, or take Benefit or 
Advantage of a Thing, which otherwiſe he might have had or done. 
There is a Diſabilit Act of the Anceſtor; by Act of the Party Terms de 
Whimſelf; by A& of God; and by the Common Law, and Statute 67 256,257. 
Law. Diſability by Act of the Anceſtor, where he is attainted of 
7 reaſon or Felony; which corrupts the Blood of his Children, fo 
that they may not inherit: Diſability by Act of the Party himſelf, 5 Rep. 21. 
here a Man binds himſelf, that upon Surrender of a Leaſe, ne 
ill grant a new Eſtate to the Leſſee, and afterwards, grants over 
he Reverſion, which diſables him to perform it; and if a Man do 
ny Act, whereupon he is excommunicated, Gt. he is diſabled : Diſ- 
ability by Act of God, as Perſons non ſane Memoria, who are diſ- 4 Rep. 123. 
Wablcd to grant, &c. o—_— Act of Law, where a Man by 5 Rep. 43. 
Act of the Law, without any by him done, is diſabled; as 
n Alien born, &c. But a Man himſelf of full Age, ſhall never be 
Wreceiv'd to diſable his own Perſon. t! 
& Diſabilities by the Common Law, ate Infancy, Ideocy, Coverture, 1 Rep. 77. 
e. Of theſe ſome are abſolute, as of Infants, who cannot do any 
add that will bind, but may in Time be avoided ; and if ati Ideot, Lit. Set. 405. 
Non Compos, or Feme Covert, make any Conveyance, unleſs by Fine, 
. it is voidable. | 1 
== By Statute; Biſhops, without Dean and Chapter, &-c. ate diſabled :, Ez. 
o do any Thing, to the Prejudice of their Succefſors : Papiſts, to N. & M. 
Snake any Preſentation to à Church, purchaſe or take Lands, G. I z. 
r to grant Lands, but by Deed inrolled: Officers Civil and Military, « 4: 
lembers of. Colleges, Counſellors, Attornies, not taking the Oarhs, * * Ge. 1. 
W1{2bled to execute Offices, and Employments, ſue in Law, or Equity, 13 w. 3 c 6. 
e Exccutors, G. And Perfons born out of the Realm, though '2 M. 3. © 2. 
5 2 are diſabled to be Members of Parliament, to enjoy Of- 

NF ces, c. s | | ; | 
W_Artificers going out of the Kingdom, not to have Lands by Diſcent,; Geo.1.c.27. 
Wcviſe, &c. and deem'd Aliens. | bes 8 


Vide | Capacity, 5 

1 hm: 

| 7 | ISCENT is a Means whereby Lands or Tenements are de- 
rei to Man, as Heir, and by Right of Blood, from an An- 


4 ſtor : And this is the worthieſt Means, whereby Lands can be ac- 
= 2 quir'd, 


_ * * * 
, REY > N 
Fr 


J. It is where one hath Land of Inheritance in Fee. ſimple, an 
79 8 making any Diſpoſition thereof, when the Law caſts i 
- po e Heir. t 
1 Int: 15, 1. This Diſcent is Lineal, or Collateral; Lineal, is downwards in: 
Tight Line, from Grandfather to Father, Father to Son, Son to Grand. 3 
ſon; Collateral, is another Branch of the whole Blood, as Grand. 4 
father's Brother, Father's Brother, and ſo downward. The Line! f 
i Vent. 415. Heirs firſt inherit: And if a Man purchaſe Lands, in Fee-ſimpe, F 
and dies without Iſſue, for Default of the right Line, he which s 


next of Kin in the Collateral Line, of the whole Blood, ſhall have tl 
the Lands by Diſcent, as Heir to him. Where Lands diſcend n L 
1 Inſt. 13,14 the Part of the Father, the Heirs of the Mother ſhall not inherit; n. 
and Lands diſcending on the Part of the Mother, the Heirs of fe h 
Father ſhall never inherit. Though tis otherwiſe in Caſe of pu- u 
chaſe, where a Son purchaſes Lands and dies, without Iſſue; if then Si 
be no Heirs on the Part of the Father, thoſe on the Mother's Si; RA 
ſhall inherit. C0 


Lit. Sec. 4. A Perſon to have Land in Fee-ſimple, by Diſcent, muſt be Heir 
of the whole Blood: And where Lands diſcend to the Son from th: 
| Father, and he enters and dies ſeiſed, without Iſſue, this Land hal 
r Inſt. 13. diſcend to the Heirs of the Part of the Father; and if there be nor: 
ſuch, the Lands ſhall eſcheat : So where Lands diſcend on the Pn 
of the Mother. There is a Difference between Diſcents from Father 
and Mother to their Children, and between Brothers and Siſters; : 
Noy 63. Son, or Daughter, need be only of the Blood, either of Father, u 
Mother, which hath the Inheritance; but the Brothers and Siſter 
muſt be of the ſame Father and Mother, to inherit one another. 
« Inſt. 14. a Man hath Iſſue two Sons by divers Venters, the younger Brother d 
the half Blood ſhall not have the Land purchas'd by the elde 
Brother, on his dying without Iſſue; but the eldgr Brother's Uncl; 
or next Couſin. The elder Brother, of the whole Blood, ſhall hu 
Land by Diſcent, purchas'd by a middle or younger Brother, if the 
Lit. 3. die without Iſſue: And if there be no Brother, or Siſter, the Unc! 
ſhall have it as Heir, and not the Father; though it may afterward 
3 Rep. 40- come to the Father, as Heir to the Uncle; and if after the Diſcen 
: Init. 1. to the Uncle, the Father hath Iſſue another Son, or Daughter, thi 
Ive ſhall enter upon the Uncle, and hold the Eſtate. Inheritancs 3 
Vaugh. 244: may lineally diſcend, not aſcend; and in the right Line, Childre 
inherit their Anceſtors without Limitation ; but the Anceſtors cann 
take from their Children: In the Collateral Line, the Uncle in ME; 
rits the Nephew; and is inherited by him. = 
1 In Diſcents, the next and moſt worthy of Blood, ſhall inhert; 


— 
. ms ae a 


3 Rep. a. as the Male and all Diſcendants from him, before the Females; W . A 
the elder Brother and his Poſterity, before any younger Broth 

&c. A Siſter of the whole Blood, ſhall be preferr'd befor: u 1 

younger Brother of the half Blood: But ſuch a younger Broth; "vr 

young ner 


may be Heir to his Father or Uncle; though not to a Brother, W 
want of the whole Blood. None can inherit Lands as Heir, butfW . 
Lit. 4 Blood of the firſt Purchaſer; the Blood of the Mother, ſhall W 
inherit the Father; but her Heirs may inherit a Son, being d“ 
+ 3 the Blood of him. And one muſt be Heir to him that was laſt 2 
Ind. x1, 15, Ally ſeiſed; if Tenant in Fee-fimple, hath a Son and Daughter, al 
3 Rep.4!. one Venter, and a Son by another, and dies ſeiſed, and the elder il 1 
| 2 : | = 


- 
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dies without Iſſue, before actual Seiſin, the younger Brother is Heir 
to the Father; but if the elder Brother had enter'd, the Siſter would 
have been Heir to him. A Man had lilue a Son and a Daughter, 
and was attainted of Treaſon, and died; the Son purchas'd Land, and 4 Leon. 5. 
'T ying without Iſſue, it was held that the Siſter {ſhould take by Diſcent 
from her Brother; and the Law doth not regard the Diſability of the Nell. Abr. 
Father. 19. 
= By Diſcent, Lands go to the eldeſt Son, as Heir, and to his Iſſue; Bacon. 
the Sons firſt, in Order of Birth, and for Want of Sons, to all the! Ing. 163, 
T Daughters equally, who inherit as one Heir; if the eldeſt Son hath '* — 
no Iſſue, then to his next eldeſt Brother, of the whole Blood, and 
RE his liue; and for Want of a Brother, to a Siſter or Siſters of the 
whole Blood, and her and their Iſſue; if there be no Brother, or 
iſter, to the Uncle, and his Iſſue; and for Want of Uncle, to an 
Aunt or Aunts, and their Iſſue; and if there be none ſuch, then to 
Couſins, in the neareſt Degree of Conſanguinity. 
= And where Lands are purchas'd by Brethren, &c. after Uncles, Wood's Inft. 
and Aunts, the Land ſhall go to the Father, and the half Blood, and N 
their Iſſue; and for Want of Uncle, Aunt, Father, and half Blood, | 
to next of Kin, in the Collateral Line. Here the half Blood come 
in, after the Father, who are of the whole Blood to him; tho' not 
to one another. | | 
In Diſcents of Lands of the Crown, and of Dignities, half Blood « Ins. 10. 
is no Impediment : Nor is it in Eſtates Tail, the Iſſue being in by 3 Rep. 4:. 
Diccent, per formam Doni, and ever of the whole Blood to the Do- 

nee. | 
If Lands are granted in Fee to a Man's right Heirs, by the Name Heb. 30. 
of Heirs; the Heir is in by Diſcent : Contra, in Gift in Tail. 


- Diſclaimer. 


ISCLAIMER is a denying to have any Right to a Thing, 

3 If a Lord diſtrains his Tenant, and he ſues a Replevin, and 
the Lord avows the Taking, by Reaſon he holds of him; if the 

WF 1 cnant ſay that he doth not hold of him, this is call'd a Diſclaimer 

and if the Lord thereupon bring a Writ of Right, and it be found 
W2unt the Tenant, he thall loſe his Land. And if a Man brings a 
recipe azainſt two others for Land, and one of them the Tenant Terms de 
icclaims, and faith that he is not Tenant, nor claims any Thing Ley 263- 
herein; then the other ſhall have the whole Land. 

= And after the Tenant hath diſclaim'd, on Action brought againſt s Rep. 62. 
im, he ſhall not have Writ of Error, to have Reſtitution ;. but is 
barr'd of his Right to the Land. But a. verbal Diſclaimer, is not; Rep: 26. 
good againſt a Deed; nor will the Diſclaimer of a Wife, bar her 


* 


Entry on her Lands, Cc. e ee | 
erſons that can't loſe the Thing perpetually in which they. diſs « Ing. 102, 
. Claim, may not be permitted to do it: And if a Man be vouch'd 103. 
Kkeaſon of a Reverſion upon a Leaſe made by himſelf, he ſhall 2 Danv. Abr. 
ot make Diſclaimer z but the Heir may diſclaim on ſuch Leaſe of“. 

is Anceſtor, | | 

Diſclaimer of Blood is where a Perſon in his Plea denies himſelf F. N. B. 102. 
o be of the Blood or Kindred of another. And there is a Diſ- 


M m claimgr | 
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claimer of Goods, as well as Lands; as if a Man on Arraignmen 


s.P. c. 166. of Felony, diſclaimeth the Goods found on him, and he ſhall lobe 


them tho? he be clear d. ü 
There are Diſclaimers in other Cafes; as of Right to a Legacy 


| by Will, in Order to be a Witneſs; of Executorſhip, &. Where: 
Man may ſafely make them, and they are for his Intereſt. 


Dilcontinuance. 


134 


or a Man ſeiſed in Fee-ſimple, in Right of his Wife, Oc. 4. 
liens Lands or Tenements, with Livery, &c. Theſe Alienations, 
are call'd Diſcontinuances : In which Caſe, the Iſſue in Tail after 

1 Ind. 325. the Death of Tenant in Tail, and thoſe in Remainder ; nor the Wife 
2 Init. 651. after the Death of the Huſband, cannot enter, but are driven to their 
Action. | To 
A Diſcontinuance may be five Ways; by Feoffment, Fine, Reco- 
. az. Very, Releaſe, ind Confirmation with Warranty : A Grant without 
: Livery; or a Grant in Fee, without Warranty, are no Diſcontiny. 
| x Rep. 149. ances. Tenant for Life, Remainder in Tail, Reverſion in Fee; Te. 
nant for Life enfeoffs the Reverſioner, this is a Diſcontinuance, $ 
Tenant in Tail, Remainder in Tail, Reverſion in Fee; Tenant in Tii 
-- — enfeoffs the Reverſioner, it is a Diſcontinuance. But Tenant in Tail 
Lit. Rep. 3. cannot diſcontinue, if not ſeiſed by Force of the Entail ; unleſs by 
x Int. 332, Reaſon of, Warranty. If ſuch Tenant levies a Fine, &c. this is 1 
Diſcontinuance, till it is executed. An Exchange made by th: 
2 Dinv. Abr. Tenant in Tail, will not make a Diſcontinuance : And it 3s the 
2795 ſame of a Bargain and Sale, Cc. ; 
Where there is no Livery on a Grant, it will bind but during the 
Grantor's Life, If Tenant in Tail of a Copyhold, ſurrenders to 
another in Fee; this makes not any Diſcontinuance, but the Heir 
x Leon. 95- in Tail may enter. And a Diſcontinuance may be defeated, when 
1 Inſt. 336. the Eſtate which work'd it is defeated; as if a Huſband make a Feof: 
ment in Fee of the Wife's Land, upon Condition, and after his Death 
his Heir enters on the Feoffee for the Condition broken; the Diſcor- 
tinuance is defeated, and the Feme may enter upon the Heir. 
A Diſcontinuance taketh away an Entry only; and *tis always by 
Wrong. The Titles of Diſcontinuance, and Remitter, were formerly | 


1 Roll. Abr. 


x Rep. 44. 


11 H-7.20 Hulband is reſtrain'd from Alienation of the Wife's Land ; and the | 


N 13. Wife Tenant in Tail, &. from making Diſcontinuance of Lands d 


the Huſband; 

Eſtates. = 
4H.7-c.24 Some Diſcontinuances at Common Law, are now made Bars as w- (f 
32 H. 8. 36. the Iſſue in Tail ; though are till Diſcontinuances in ſome Caſes, '2 


tute, 
Diſcontinuance of Proceſs, 


nos 


- * 
1 


| 2 Die, and diſmiſs d the Court: And if the Plaintiff doth 
thing, it is a Diſcontinuance, and he muſt begin his Suit again. = 
: ” $ = NE on Be 5 e be $073: 4M 


ISCONTINUANCE of Eſtate, is where Tenant in Tal, 


3 8.8.28. large in our Books; but are abridg'd by Statute. By Statute, 2 ? 3 h 


and Eccleſiaſtical Perſons, to alien or diſcontinue ther 3 


ISCONTINUANCE of Proceſs, is where it is put u 4 
1 F- 


.. 
4 
lo - m8 29 
2 
= 
i 
_ 
4 bas. 


e 
n 


him in Remainder, Cc. ſuch as Fincs, with Proclamations, by S. n. 
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here 'tis too late to amend, or the Plaintiff would proſecute in 
another Court; ho is to diſcontinue, and proceed de nous. ,_ _ | 
* The Plaintiff cannot diſcontinue his Action, after a Demurrer Co. pac. 35 
7 join d and enter 'd, without Leave of the Court. And after a Ver- 
dict, no Diſcontinuance is to be had, without Leave. If there be no : Lill. 473. 
Z Diſcontinuance enter'd, the Defendant may enter them: Diſcontinu- 1 Lev. 45. F 
& ance of an Action or Suit, is not perfect 'till enter'd- on the Roll, to 8 ; 
be of Record. But all Diſcontinuances, Miſcontinuances, and Negli- 2 Danv. 32. 
3 gences of Plaintiff or Defendant, are cur'd after Verdict: And Diſ- Show. 320. 
continuance of Proceſs, is help'd at Common Law, by Appearance. i 
And every Suit, and all Proceſs therein, ought to be properly con- 2 H.P. C. 98. 
tinu'd; and the ſuffering any Default, is call'd a Diſcontinuance : The 
Conti nuance of the Cauſe by improper Proceſs, or giving the Party 
an illegal Day, is a Miſcontinuance. If a Defendant's Plea anſwers 
but Part, where divers Things ſhould be pleaded to, it is a Diſcon-— 
tinuance of Plea; and the Plaintiff may take Judgment by NII dicit 1 Salk. 179. 
for what is not anſwer' d: But if Plaintiff pleads over, the whole 
action or Suit is diſcontinu cc. 15 | hs 
Death of the King, is not to diſcontinue any Suit between Party i E. 6. c. 6, 
Wand Party: And no Suit before Juſtices of Aſſiſe, Juſtices of Peace, 4% 5. & N. 
Ge. ſhall be diſcontinu'd, by a new Commiſſion, &c. 
=X. Colts are given the Defendant, on Diſcontinuance of Suits, 


Disfranchiſement. Vide Coppozattons; 


Difſeiſin. 


: ISSEISIN is a wrongful putting out of one, that is ſeiſed of 
942 Frechold : As where a Man enters into Lands or Tenements, 
nd his Entry is not lawful, and keeps him who, hath Right from the 
Poſſeſſion thereof. 1 ä 
lf Diſſeiſor hath peaceable Poſſeſſion five Years, and continues in gac, Elem. 
Poſſeſſion of the Land fo as to die ſeiſed, and the Land diſcend to 
is Heirs, they have a Right to the Poſſeſſion, till the Perſon that is 
Owner recovers at Law; and the Owner ſhall loſe his Eſtate for 
Peer, if he do not proſecute in 60 Years. - ol ” 
If one diſſeiſe me, and during the Diſſeiſin, cuts down the Trees, ii Rep... 
c. growing upon the Lands, and afterwards I re-enter, I ſhall have 
= reſpals againſt him ; the Law ſuppoſes the Freehold to have always Keitw. i. 
WLontinuance in me. But if the Diſſeiſor be diſſeiſed; or if he makes 
Feoffment, Gift in Tail, Leaſe for Life or Years, I ſhall not. have 
ion againſt the ſecond Diſſeiſor, or againſt thoſe who come in by 
3 — All the meſne Profits ſhall- be recover'd againſt a Diſſeiſor 11 Rep. ft. 
melt. = «#1 : 2 
lf a Feoffor, after Feoffment made, enters on the Lands, and 2 Rep. 39. 
ales a Leaſe for Years, this is a Diſſeiſin; though the Intent of the 
Farties to the Feoffment was that the Feoffee ſhould make a Leaſe to 
b- he Feoffor for Life. If one enter wrongfully into the Land of Dyer 133. 
cher, who accepts Rent of lim for the Lands, he ſhall not after- | 
aids be a Difſeifor. If Leſice for Years is ouſted by his Leſſor, Cre. Jag. 678, 
IS 18 no Ditleilin; 1 7 CONE 8 
A | 


* 
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2 Danv. Abr. A Man enters on another's Lands, by Virtue of 2 Grant void in 
625, 630. Law; or claiming Leaſe for Years, &c. when he hath not, they ar; 
„ a Diſſeiſin Leſſee at Will, Leaſes for Years, it is a Diſſeiſin, at Elec. 

Idid. 631. tion of the Leſſor: And if a Man enters into Land of an Infant, tho 
by his Aſſent, this will be a Diſſeiſin. 


Where any Perſon is diſturb'd from entering on Lands, it is 1 
2 Dany, 6:4. Diſſeiſin. Denial of Rent, when lawfully demanded; and hinderinz 0 
a Diſtreſs, by Force; or making Reſcous of it, are a Diſſeiſin of the 5 

Rent. | n 

r Inf. 161. A Man forces another to ſwear to ſurrender his Eſtate to hin, g 
and he doth fo, it is a Diſſeiſin of the Eſtate, And forcibly hinde. mn 

ing a Man from tilling his Land, is a Diſſeifin of the Land, ' . 

9 H. 3. c. 29. No Man is to be diſſeiſed of his Freehold, but by Judgment of hi 4 D 
Peers, or the Law. | | = 7% 

& | Mo 
Vide Aſſiſe of Novel Diſſeiſin, and Claim, 2 Y 
| | | Moth 
La 


Diſtreſs. 


n is a Thing which is taken and diſtrain'd up | 
Land, or in a Houſe, for Rent behind, or other Duty. | 
Lit. 72,331. Of common Right, a Man may diſtrain for Rents and all Manne | 
Int. 5705. of Services; and for Rent reſerv'd upon a Gift in Tail, Leaſe for 
Life, Years, &c. though there be no Clauſe of Diſtreſs in the Leal; 
Dr. c Stud. ſo as the Reverſion be in himſelf: But on Feoffment in Fee, Diltrel 
c. 9. may not be had, unleſs expreſſly reſerv'd in the Deed. 
1 Inft, 47. A Diſtreſs ought to be made of ſuch Things whereof the Sheri | 
: 3 Abr- may make Replevin, and deliver again in as good Condition, 3s i | 
+000, 37" the Time of Taking. And Diſtreſs taken for Rent, muſt be of: 
Thing valuable; whereof ſome Body hath Property, (not the D. 
r Sid. 422, ſtrainer). ſo that Things Fere Nature, as Dogs, Conies, & c. may mt} 
449. be diſtrain d: Nor may a Horſe with a Rider on it; an Ax n 
Man's Hand, cutting down Wood; or any Thing one carries aboi 
him; Utenſils, and Inſtruments of Trade, or Tools of one's P.? 
1 Inſt. 47. fion. Neither ſhall a Horſe in an Inn; Corn in a Mill; Goods un 
a Market; Materials in a Weaver's Shop, for making of Cloth; | 
1 Vent. 36. another Man's Garment in the Houſe of a Taylor, &'c. Nor Cant 
x Sid. 440. of the Plough, Beaſts of Huſbandry, Horſes join'd to a Cart, Shet} 
&c, Any Thing fix'd to the Freehold, as a Furnace, Doors d 
i Ing. 47. Windows: But Corn in the Straw, or Thraſt'd, Carts with Cm 
7 Lutw. 214. (not Victuals) Hay in a Barn, and Ricks of Hay, may be diftran%} 
4 Mod. 365. and ſo may Goods driving to Market, if put into Paſture by i} 
Way; Beaſts of a Stranger, in the Landlord's Ground, being ler 
and couchant, and having well reſted themſelves there, Money u 
Bag feal'd, may be diſtrain'd; but not Money out of a ag. 
ic Fences of another Man's Ground be out of Repair, and, 


bated _ 


1 Roll. Rep. Neighbours Cattle eſcape there, and are levant and couchant, W. = 

124. out freſh Purſuit, they may be diſtrain'd for Rent; but if the Or x 
3 Nel. Abr. freſhly purſues the Cattle they are not diſtrainable, being ſup” 

$ Vaut. 39. to be always in his Poſſeſſion, A Drover aſks Leave of the Le . 

as well as Leſſee, to put his Cattle into Ground for a Night; 

» Dinv. 642, Landlord is not concluded at Law from diſtraining them for * 3 

3 x 


E 
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Bat a Graſier was reliev'd in Equity in ſuch a Caſe. The Goods of + vern. 129. 
a Carrier are privileged, and can't be diſtrain'd, tho' the Waggon is i $alk. 24% 
put into the Barn of a Houſe, Cc. on the Road, 
= Diftrelſes are to be taken on the Premiſſes ; and one may not break « Ind. 153. 
open Gates, or enter Houſes, if the Doors are not open, to take a 161. 
= Diſtreſs, A Diſtreſs of Cattle muſt be brought to the common Pound, 5 Rep. 90. 
© or kept in an open Place; if in a Pound, the Owner is to take No- Inv. 49,96. 
tice at his Peril; but if in other open Place, Notice is to be given 
the Owner, that he may feed them; and then if the Cattle die for 
Want of Food, the Tenant ſhall bear the Loſs; and the Landlord 
may diſtrain again for his Rent or Duty. Cattle diſtrain'd may not 2 Cro. 145. 
be us'd ; except for the Owner's Benefit, by 1 &c. When a 
@ Diſtreſs is taken of Houſhold Goods, or other dead Things, they ate 
to be lock'd up and impounded in a Houſe; and if a Diſtreſs is 
damaged, the Diſtrainer muſt anſwer it. 
If the Landlord comes to diſtrain Cattle, and the Tenant or any * Ind. 165. 
Wother to prevent the Diſtreſs, drives the Cattle off the Ground, the 2 Inf. 107. 
Landlord may make freſh Purſuit, and diſtrain them. But if the 
ZOwner of the Cattle before the Diſtreſs tenders his Rent, and a Di- 
ſtreſs is afterwards taken, it is wrongful. Two Diſtreſſes cannot be 
taken for one Rent; if there were ſufficient Goods, when the firſt 8 Rep. 147. 
as made: If there be not then ſufficient Diſtreſs, there may; or Lutw. 1536. 
ZDiſtreſs may be for Part of the Rent, and Action of Debt for the 
reſt. If a Landlord comes into a Houſe, and ſeizes upon ſome Goods 
s a Diſtreſs, in the Name of all the Goods; this is a good Seizure of 
Hall. But the Goods are generally to be remov'd immediately; ex- 
eept Corn, or Hay, 1 
If Leſſee for Years, grant away all his Term to another, rendring : Lev. 80, 
Rent, he cannot diſtrain for this Rent; but Debt will lie for it, as 
dum in groſs. Diſtreſſes were not to be fold at the Common Law, 
ut only detain'd for inforcing Payment of the Rent; but by Statute, 
hey may be fold. And by Statute, Diſtreſſes are to be reaſonable ; 51 H. z. 
Pot to be taken on the Highway, nor driven out of the County, or 5? H. 3. 15. 
undred, where taken; except to Pound-Overt, not above three Fe RISES 
iles diſtant ; nor be impounded in ſeveral Places, under Penalties. 
nd where a Diſtreſs is taken, (in the Day-time, it muſt not be: W & M. 
the Night) for Rent, if not replevy'd in five Days, it may be 
prais'd and fold, by the Perſon diſtraining, with the Under-Sheriff, 
onſtable, ec. to ſatisfy the Debt, leaving the Overplus with the She- 
tt, &c. for the Owner's Uſe. If any Tenant fraudulently removes s Ann. c. 17 
Woods from off the Premiſſes, the Landlord may in five tom ſeize 
ch Goods whereſoever found, as a Diſtreſs for the Rent in Arrear; 
Wxcept Goods ſold for a valuable Conſideration, before Seizure : And 
WP here Leaſes are expir'd, Diſtreſs may be taken, provided it be in 
Months, and during the Landlord's Title, and Tenant's Poſſeſſion. 13 E. 1. 
lf any Perſon ſhall diſtrain another, on purpoſe to injure him, he 


all pay treble Damages. If Diſtreſs and Sale be made, where 2 wW. E. M. 
ere is no Rent due, the Owner of the Goods diſtrain'd, ſhall recover 

ouble Value and Coſts, | 

; Beſides Diſtreſs for Rent, and Damage-Feaſant, there is Diſtreſs in 

- ay roceedings ; a We often to be made; Infinite, 

= out Limitation, ke 7 | 

FF nl Code an 2 Lan N arty to appear, & And grand Diſtreſs, 
Diltribution, See Jnteſtates, N n Divozce, 
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Divorce. 
IVORCE is a Separation of two Perſons marry'd, made hy 
Law. And there are many Kinds of Divorces ; as Cauſa pre. 
contractus; Cauſa Frigiditatis ; Cauſa Conſanguinitatis; Cauſa Afi. 
tatig, G. But the uſual Divorces, are 2 Menſa &. Thoro, and ; 

Vinculo Matrimonii, which includes the others, 
1 Inſt. 235, A Divorce a Menſa & Thoro, which is a Separation by Reaſon d 
3 In. 39 Adultery in either Party, Cruelty, &c. doth not diſſolve the Mar 
a riage, nor doth it debar the Woman of her Dower, or baſtardize the 
2 Inſt. 435. Iſſue; ſhe may ſue the Huſband in her own Name, for Alimony cr 
* — - Maintenance, which will be allow'd, (except in Caſe of Elopemen | 
x Ind. 235. and Adultery) and ſue others by her next Friend. A Divorce 4 Ju. | 
61%. f. 93, culo Matrimonii, abſolutely diſſolves the Marriage, and makes it vai | 
"x from the Beginning; and if by Reaſon of Precontract, Conſanguin) | 
ty, or Affinity, the Children begotten between them, are deem' | 
ſtards. | 


Here the Cauſe precedent and ſubſequent, makes a Difference; x 
Adultery is ſubſequent to the Marriage, and Precontract, &c. prece | 
x Inſt. 213. dent, Impuberty, Impotency, or Frigidity, are Cauſes of Divorce | 


Dyer 13. Vinculo, Gr. In theſe Divorces, the Woman receives all again, tht | i 


ſhe brought with her; the Nullity of the Marriage being thro fone þ 
Dyer 62. Impediment. But it is where Goods of the Wife given in Marriage, 
1 Nelf. Abr. are not ſpent, or diſpos'd of by the Huſband ; and if ſhe knows ſuch F 


G75. 


Godb. 18. Goods, ſhe niay bring Action of Detinue for them; and for Money, 


of Baron and Feme will be extinct. . DD 
rInſt.33,244 Sentence of Divorce, muſt be given in the Spiritual Court, in te 
5 Ken 4% Life of the Parties; and not afterwards : And is to be try'd by th | 
5 Rep. g8. Biſhop's Certificate. A Divorce is good, ſo long as the Sentence cot 
2 Leon. Ca. tinues: But it may be repeal'd by Suit in the Spiritual Court, er 
%% | after the Death of Parties. Iſſue of a ſecond Marriage, ſhall inheri, 

until the Sentence is repeal'd. : 
Cro.Car.333. On a Divorce a Menſa & Thoro, the Parties may not marry agall, 

but on Divorce 4 Vinculo Matrimonii, they may. And in Divorcs | 
for Adultery, ſome Acts of Parliament have allow'd a Party to mam 
again, 


* 3 * 


Donative. 


Poſſeſſion of à Church, without Preſentation or Induction. 


« Inft. 134. When the King founds a Church, &c. Donative, it is of Court 9 

| the Juriſdiction of the Ordinary, tho“ no particus 
IM Exemption is mention d; and the Lord Chancellor is to viſit the fant: 
Term: de Ley And if he grants a Licence to a common Perſon to found a Chur BY 
_ or 2 it may be donatiye, and thus exempted, ſo as to be viſited 3 


2 Roll, Abr, exempted from 


by the Founder, Oc. | 


Godolph.262, A Parochial Church, may be donative, and the Incumbent ry 23 
_ Cro. Jac. 63. 0 the Patron, not the Ordinary; nor may the Ordinary viſit, the © 


on. 6 


ſue in the Spiritual Court, &c. By Divorce tis ſaid an Eſtate Il“ 


| {ole 
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W 4 by Commiſſioners appointed by him: The Patron and 
K — — charge the Glebe, to bind the Succeſſors; and if the Inft. 344 
Clerk is diſturb'd, the Patron bring ou re impedit, If the Biſhop 

® viſits a Donative, the Court of B. R. will grant a Prohibition. But 1 Mod. go, 
if the Patron of a Donative, doth once preſent to the Ordinary, and 

his Clerk is admitted, inſtituted, and inducted, the Donative ceaſeth, 

and becomes a Church preſentative. Though *tis otherwiſe where 

4 any Donative is created by Letters Patent of the King, and Lands 2 Salk. 541. 
are ſettled upon the Parſon and his Succeſſors, Oc, Preſentation will | 
not deſtroy the Donative. ; | 
here can be no Lapſe of a Donative; but the Biſhop may compel Yelv. 61. 
the Patron to nominate a Clerk, by Eccleſiaſtical Cenſures. And 

the Clerk muſt be qualify'd, as other Clerks of Churches. 


Double-Plea. 


OUBLE PLEA is where a Defendant in any Action pleads 
3 a Plea with two Matters, and each of them is a ſufficient Bar, 

or Anſwer to the Action; then ſuch Double Plea ſhall not be receiv'd, 
& unleſs one of the Matters depends upon the other, and in ſuch Caſe, 

if the Party may not have the laſt Plea without the firſt, ſuch a Terms de 
Double Plea ſhall be admitted. r 
And if a Double Plea be pleaded, and the Plaintiff replies and 18 E. 4. 17. 
takes Iſſue of one Matter, and that is found, he cannot afterwards ; 
E plead in Arreſt of Judgment; by the Replication it is made good. 


Dower, 


OWER is a Portion which a Widow hath of the Lands of 
| her late Huſband ; which by the Common Law is a third Part 
of all Lands in Fee-fimple, or Fee-tail, whereof he was ſole ſeiſed 

| N Coverture. And by Cuſtom, Dower may be more than Ian. 33. 
one Third, viz. half or the whole Land, ſo long as the Widow lives 
ſole and chaſte. | | | 19 55 
= She ſhall hold the third Part of her Huſband's Lands during her Lit. 36. 
Life, whether ſhe hath Iſſue by him or not. And ſhall be endow'd! Ind. 39. 
Wof a third Part of a Reverſion, expectant on a Term of Years, and “ 729. 
of the Rent reſerv'd thereupon. And it is not neceſſary that Seiſin 
could continue — the Coverture; if the Huſband aliens the 
Land. G. the Wife ſhall be endow'd. A Wife may be endow'd « Ind. 32, 35 
f the principal Meſſuage, (not a Caſtle ) Lands, and Tenements, 
©. And where no Diviſion can be made, the Dower is to be aſ- 1 Roll. Abr. 
ar'd in a 1 Manner; as of the third Preſentation to a Church; “s. 

4 he third Toll-diſh of a Mill; Common certain, a third Lear; the 9 5 25 
ird Part of the Profits of an Office, &. And ſome Counties, have 4 Rep. 22. 
oerticular Cuſtoms in aſſigning Dower. | ER 
dere are three Things to entitle Dower ; Marriage, Seiſin, and 1 Inf 32, 33, 
eech of the Huſband : f. is much favour'd in Law, being for the 37 39? 

3 33 of Widows. And the Wife of one Non Compos, of an Ideot, 
eas, or a Man attainted of F elony, may be endow'd : But _ 
1 N O 


- _— 
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: Inſt. 435. of one attainted of Treaſon; nor the Wife of an Alien, &c. If; 1 
Dyer 106. Wife commits Treaſon, or Felony ; or elope from her Huſband, agli it 
live with an Adulterer without being reconcil'd to the Huſband, ſtie c 

ſhall loſe her Dower ; but if reconcil'd, ſhe ſhall be endow'd, 4 u 
2 Danv. Abr. Perſon grants his Wife to another, and ſhe lives with the Crantee C 
— during the Life of the Huſband, it will forfeit her Dower; for ſie: d 


liv'd in Adultery notwithſtanding. 1 
Where the Eſtate which a Huſband hath during Marriages A 


New Nat. Br. ended, the Wife loſes her Dower, A Man hath only an Eſtate fr 41 
333: nv. 656, Life, Remainder to another in Tail, tho the Remainder over is to his ot 
Lutw. 729, Heirs, the Wife ſhall not be endow'd : But if there be only an inter. al 
1 Inf. 31. yening Eſtate for Years, it will be no Bar of Dower. And of a uf 


Eſtate Tail determin'd, it is ſaid a Woman ſhall be endow'd. 1 Ki 
Land be aſſign'd to a Wife for Years, this ſhall not bar her Dow. 
Moor 679. But if ſhe accept and enter on leſs than the Third of the Whoe, or 
on the Sheriff's Aſſignment, ſhe is barr'd to demand more. =— 
2 Dany. Abr. By Law, the Wife may take a third Part of the Huſband's Lins ta 
672. and hold it diſcharged : Tho' if the Widow accepts of Dower of e 
Heir, againſt common Right, ſhe ſhall hold the ſame ſubje& ty 
Charges of the Huſband. Detaining of Deeds by the Widow con. 
Hob. 199. cerning the Land, is a good Plea by the Heir in Delay of Dover: 
But if ſhe delivers them up, ſhe ſhall have Judgment; if the Detainer | 
be deny'd, and it is found againſt her, ſhe loſes her Dower, Il 
Cro. Elia. 451. Dower be aſſign d a Woman, with an Exception, &c. the Exceptia | 
is void. | | 
x Inft. 34,35- At Common Law, Dower is aſſign'd by the Sheriff, by the King) 
Magn. Char. Writ 5 or by the Heir, &. by Agreement amongſt themſelves. By 
H 3. Statute, a Widow ſhall immediately after her Huſband's Death hare Þ 
her Marrjage-Inheritance ; and remain in his chief Houſe 40 Days, | 
within which Time Dower is to be afſign'd her, of the third Part of * 
20 H. 3. all the Lands which was her Huſband's in his Life-time. A Woman 
deforced of her Dower, ſhall recover Damages, viz. the Value of the , 
13 E. 1. Dower, from her Huſband's Death. The Wife is endowable where 3 
Lands were recover'd againſt the Hutband, by Default or Covin. 
1E.6. 12. And the Wife ſhall: be endow'd, altho' her Huſband be convicted of 
Felony, c. ſaving the Right of Others. | 6 
2 Rep. 74 If a Wife levies a Fine with her Huſband, ſhe debars herſelf of hi: 
Dower. Of great Eſtates, Jointures are made in Satisfaction of Dower, 
ſo that Dower is ſeldom claim'd, 4 


Vide Jointures. 


* F r * 


Duelling. 


A DUEL s a Fighting between two Perſons, upon ſome Qu. 
H. P. C. 51. rel precedent; wherein, if a Perſon is kill'd, both Principal 
and Seconds, are guilty of Murder. | 
. 47, 4% If two Perſons meet and fight, on a former Quarrel, fo long ati" i 
in which it may be preſum'd their Blood was cool'd, and one Llleth 3 
the other, though he had declin'd to meet him before, he is guilty ® i 
Kel. 56. Murder. If one challenges another, who refuſes to meet him, bu i 
ſays that he ſhall go the next Day to ſuch a Place about Buſineſs * 4 


- 2 
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then the Challenger meets him on the Road, and aſſaults the other, 

if the other kills him, *tis only Manflaughter. And if the Perſon 
challenged refuſes to meet the Challenger, but tells him that he 

wears a Sword, and is always ready to defend himſelf; if then the 
Challenger attack him, and is kill'd by the other, it is neither Mur- 

der, nor Manſlaughter, if in his own Defence. | 

in the two laſt Caſes, there is no Acceptance of the Challenge, of 
Agreement to fight. But wherever two Perfons in cool Blood meet, i H. p. C. $i. 
and fight upon a precedent Quarrel, and one of them is kill'd, the 

other will be guilty of Murder; and he cannot excuſe himſelf, by 
alledging that he was firſt ftruck by the Deceas'd, or was prevail'd 

upon to meet him by his Importunity, or that it was not His Intent to 

kill, but only to vindicate his Reputation. 

Wuen it appears, that he who kills another in a Duel or fighting kel. 56. 
on a ſudden Quarrel, was Maſter of his Temper at the Time, it is 
Murder; as if after the Quarrel, he falls into another Diſcourſe, and : Lev. 180. 
W talks calmly thereon, Cc. 

= Challenges are unlawful ; and barely to challenge another, by Sid. 185. 
Word or Letter, to tight a Duel, is a great Offence, puniſhable by 3 Inf. 158. 
Fine, and Imprifonment. 

= Alſo to be the Meſſenger of fuch a Challenge, or to provoke ano- 

ther to ſend it, is a great Offence. | 


Durels. 


s Ds is where one is wrongfully impriſon'd, or reſtrain'd 
contrary to Law, till he ſeals a Bond or Deed to another: 
I 8 where a Man is threatned to be kill'd or wounded, if he do not 
do it. | 
= A Bond or Deed fo obtain'd, is by Dureſs, and void. And if a « tad. 283. 
= Pcrſon threaten another to make a Deed to a third Perſon, the Deed : _ 492. 
ſhall be void, as if ſuch third Perſon had made the Threatning, If : _ — 
one under a juſt Fear of being impriſon'd, kill'd, ec. enters into a 1 1ng. 162, 
Bond to him that menaces him, it is Dureſs per Minas; and. may 253: 
be pleaded to avoid the Bond: But it muſt be a threatning of Lk 0 
or Member, or of Impriſonment; not of a Battery only, or to take 
away Goods, Ge. 1 BOW | 8 
A Man is impriſon'd, until he makes a Bond at another Place, and t Roll. Abr. 
We afterwards he does ſo when at large, tis by Dureſs. But if a Man . 
de arreſted, on Action, at the Suit of another, and he make a Bond Ley 283. 
co a Stranger, this is nat Dureſs; if he make it to the Plaintiff, it 
may be Dureſs, A Man lawfully in Priſon, makes an Obligation 2 Dany. Abe. 
We 2gainſt-his Will, it is by Dureſs, and he may avoid it: Tis other- 686. 
viſe if done of his good Will. Where one is taken by Proceſs Cro. EI. 646. 
out or 5 8 * 1 "ll 1 N grant it Fs in Cuſtody "> 97: 
on a falſe e, Oc, or his Diſcharge gives Bond, this 
be * 1 as by Dureſs, _ ſt og 
= A Wil made by Dureſs or Menace of Impriſonment, \ be Roll. Abe, 
01d. A Feoffinent enter'd into by Dureſs 5 voidable, and not 
01d : But no Averment may be taken againſt a Deed inroll'd, that 
as made by Dureſs. A Statute Merchant acknowledg'd by Du- 2 Denv. 683. 
of Impriſonment, is to be avoided by Audita Querela. And 5 Rep: 119, 
J 0 where 
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4 2pm Eaſements ; but a Multitude cannot preſcribe, though for an Eaſe. 


ment, as a Way to the Church, Gc. they may plead Cuſtom ot 
e. 
Latch. 154. nity of Poſſeſſion, will extinguiſh a Way of Eaſe; but a Way 
of Neceſſity, or Water-courſe, it will not. | 


where a Perſon executes a Deed by Dureſs, he can't plead N Mr, 

Factum; but may avoid it by ſpecial Pleading. © þ 

A Son ſhall avoid the Deed for unlawful Impriſonment of his Father, t! 

31 H.6.c.9. a Huſband, by Reaſon of unlawful Impriſonment of the Wife, &;, WM 
Obligations, &*c. obtained of Women, by Force, to marry thoſe s tr 

whom made, or otherwiſe, unleſs for a due Debt, are void, W 

And a Marriage had by Dureſs, is voidable. | m 

af 

Eaſements. ; E 

Aſement is a Benefit which a Man preſcribes for, in the Frecholi ̃ be 

of another, as belonging to an antient Houſe, or to his Land, = 4. 

Cro. Jac. 170. A Way over the Land of another, a Gate-way, Water-courſ, m 
March 17- Waſhing-place, G&c. in another's Ground, may be preſcribed for, x = do 


Ejectments. 


JECTMENT is an Action which lies to recover Poſſeſſion ot 
Lands, Cc. illegally kept from the right Owner. 

F. N. B. 220. This is the common Action for Trial of Titles to Lands; and inſtead 
3 Leon. 210. of the old Way of ſealing a Leaſe on the Premiſſes to the Leſſee, &r, | 
Deus 15% who hath a mind to try the Title, the Courſe is to draw a Declars | 
665. tion, and therein feign a Leaſe or Demiſe for Three, Five, or Seen 
| Years, and alſo a caſual Ejector, or Defendant, and deliver the Decl- ⁶ 
ration to the Ejector named, who ſerves a Copy of it on the Team 
in Poſſeſſion, or his Wife, and gives him Notice at the Bottom to ap | 
pear and defend his Title, or that he, the feigned Defendant, will | 
fuffer Judgment by Default, whereby the true Tenant will be tum 
ed out of Poſſeſſion : To this Declaration, the Tenant appears by At ³ü 
torney, and Conſents to a Rule to be made Defendant, in the Place d "8 
the caſual Ejector, and to confeſs Leaſe, Entry and Ouſter, and at th: 
Trial ſtand upon the Title only. If the Tenant doth not appear in 
due Time, and enter into ſuch Rule, on Affidavit of Service of the 8 
Declaration, the Court orders Judgment to be entered againſt ti: 
caſual Ejector, and thereby the Tenant by Writ of Habere faiu 
Poſfeſſionem is turn'd out of Poſſeſſion. x = 
Raym. 463. If there be no Tenant in Poſſeſſion, as where a Houſe, or Land 4 * 
empty, the old Way of ſealing a Leaſe upon the Premiſſes, muſt be x 
obſerved. Upon Trial, the Plaintiff is to ſet forth his Title unk 
the laſt Perſon ſeiſed, and prove the Execution of the Deeds: Andi in 
ſhall. recover only according to the Right which he hath at the Tin' 

of bringing his Action. One who hath Title to the Land in Queſtio, 
Un. Abr. on Motion, may be made Defendant in the Action with the Ten: . 

497, 49,499: in Poſſeſſion, ' to defend his Title, The Poſſeſſion of the Land 5 pft 

508 marily in Queſtion, and to be recovered, which concerns the Tenant; ey 

and the Title of the Land is tried collaterally, which concerns Gy b 
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* 


* 


cccgniſance, commanding him to Deliver to the Perſon recovering, 
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other: But none other is to be admitted Defendant with the Tenant, 
but he that hath been in Poſſeſſion, or receives the Rents, Where 


; there is a Recovery in Ejectment, by Verdict; Action may be brought 
to recover the meſne Profits from the Time of the Defendant's En- 


try, laid in the Declaration. And although there be Judgment againſt —— 23 Car. 


; the Plaintiff, he may bring another Action of Treſpaſs and Eject- 


ment for the Land; being only to recover the Poſſeſſion, &. 
A Plaintiff is not allowed to amend his Declaration in Ejectment, 


aſter Delivery; he muſt ſtand by it, or deliver a new one. But in Cro. Jac. 306. 


Ejectment againſt two, it was laid that they intravit, for intraverunt, 
7 8 and ordered to be amended, after Verdict. Ejectment ought to ©'* El. 335- 
be brought for a Thing that is certain: If of a Manor, Manerium de » Leon. c. 13. 


A. cum Pertinentiis ; if of a Rectory, Reftoriam de B. & c. and fo 
many Meſſuages, Cottages, Acres of Land; ſo many Acres of Mea- 
dow, Gc. cum pertin in Paroch, &c. It lies of a Church, as De ung 11 Rep. 25. 


Domo vocat. Pariſh Church of, &c. and the Declaration is to be ſery'd * S4lk. 256. 


on the Perſon, who officiates Divine Service: Of Tithes generally, 2 Danv. Abr. 
& Eje&ment will not lie; but may be of a Rectory, Chapel, &. and? 
the Tithes belonging. It doth not lie de uno Tenemento; but it lies Cro. El. 186. 
of a Cottage, or Curtilage ; and it lies for Tithes, certainly expreſſed 
of a Coal-mine, &c. but not of a Piſcary, Common, &c. It lies not Cro. Jac. 150. 
de una pecia Terre, nor de uno Clauſo, without Certainty of the . Rep: 55- 
Acres 5 and ſetting forth the Nature of the Land, as Meadow, Paſ- 

ture, Ge. 


. 4 Mod. 1. 
7 Cro, Car. 301. 


You may lay as many Demiſes in Declaration of Eje&ment, as you 


& think fit; and if the Plaintiff recovers upon one, it is ſufficient for 3 Lev. 117, 
the Whole. If one bring Ejectment of one Acre of Land, in two ? 
W Pariſhes, and the whole lies in one, he ſhall recover. So where a Plovd. 42. 
Van brings Eje&ment of one Acre in 4. and Part of it lies in B. he 3 Cro. 13. 
mall recover for ſuch Part as lies in 4. And if one hath Title to a | 
fourth Part only, and brings Ejectment for the Whole; he ſhall reco- 

ver the fourth Part. 


34» 335 


A Plaintiff in Ejectment is a nominal Perſon, and Truſtee for the * Salk. 260. 


eſſor; and if he Releaſe the Action, Oc. he may be committed. 

But it has been held an abuſe, that nominal Leſſees were not Perſons Nod. Caf. 3eg. 
in Being or known; and Attornies in ſuch Caſes have been ordered to 

pay Coſts, &:c. Where a Man is made Plaintiff without his Know- 1 Lill. Abr. 


edge, FO nonſuited, &*c. he ſhall be diſcharg'd on Oath made *** 
Wthereof, 


Ejectment was brought for Non-payment of Rent, the Court order's : Un. 50 t. 


E Proceedings to be ſtay d, on Payment of the Rent, and Coſts ; and a Nich. 8 W. 
e Leaſe to be made at the Defendant's Charge. In this Action 
2 Poſſeſſion, and Coſts and Damages, are recoverable. b 


But where Entry is taken away by Diſcent, Fine and Recovery, Dis- 


en, G. Ejectment may not be brought; ſo that all Titl : 
Wot be tried by this 4 3 5 


| Elegit. 
LEGIT is a Writ of Execution directed to the Sheriff where x 
. | re 
Man hath obtained Judgment for Debt and Damages, 24 upon 5 


all 
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all the Goods and Chattels of the Defendant ; (Beaſts of the Ploygh 
excepted) and half of his Lands, &c. to be held until the whole | 

F. N. B. 267. Debt or Damages are fatisfied : It is done by a Jury, ſummoned by 
the Sheriff to inquire what Land the Defendant had, at the Time ef 
the Judgment. ; 

Where Elegit is ſued, levying of the Goods for Part, is no Impe. 
diment, but hs Plaintiff may bring another Elzgic pro Ræſiduo, and 
take the Lands: But when Lands are once taken, and the Writ re. 

i Lev. 9. turned, and filed, he ſhall have no other Execution. If the Defen. 
dant hath Lands in more Counties than one, and the Plaintiff awards 
Elzgit to one County, and extends the Lands upon this Elegit, and 


8 hs « kd — — 1 


after files it, he cannot afterwards ſue out an Elegit into the other | 
Cro. Jac. 246. Counties: But he may immediately after Entry of the Judgmen, | 
award as many Elegits into as many Counties as he thinks fit, and e- 


Cro. El. 310. cute all, or any of them as he pleaſes. The Plaintiff at the Retun © 


of an Flegit, prays a new Elegit, he ſhall have it; not having accem. 3 h: 
5 Rep. 85, ed of the firſt, And if the Defendant dies in Priſon, fo that there B f = 

no Execution with Satisfaction, the Plaintiff ſhall have Elzgir af. ni 

wards, _ | | 6 4) 
Sid. 91. I more than a Moiety of the Defendant's Lands is delivered on 


2Salk. 363. an, Elegit by the Sheriff, it is void for the whole, Where two Per. 
ſons have each a Judgment againſt one Man, and he that hath the firl 
Cro. El. 483. Judgment brings Elegit, and hath half the Land deliver'd in Exccu 
<p Abr. tion; and then the other Judgment Creditor fues out another Elgi, 
he ſhall have only a Moiety of the Half not before Extended: Butt. 
10 Ed. 2. has been formerly held, that the entire Moiety left ſhould be deliver, 
If the Sheriff return, that a Defendant hath Nothing, whereof i: 
Terms de Ley may make Satisfaction, he ſhall be ſent to the Heet Prifon, ' Gc. then 
28g. to remain till he make Agreement, &c. _ | 4 
Hob. 57. Elegit may be ſued, after a Fi. fa. returned nulla Bona; and aft" Bu 
Weſtm. 2. a Ci, ſa. returned non eft Invent”, But it may not be of an Advor- 
— BY 656. fon in Groſs, which is not extendible on Eligit, nor of a bare Ren, um 
&c. And the Defendant may enter on the Plaintiff, after Satisfatio Rm 
4 Rep. 67:25: received, upon an Elegit. But if Tenant by Elzgit, &c. be put u 
of Poſſeſſion before, by the Heir at Law, Gc. he may have Admm Rp 
. 821 of Treſpafs, or re- enter, and hold over till fatisfied. And if fu! 
EW Tenant alien the Land in Fee, &c. he who hath Right may brig 
1 Mod. 217- Aſſiſe of Novel Diſſeiſin. A Fine and Non-claim will Yar the Int 
of Tenant by Elegit. | | = 
Anon g- Tenants by Elegit, Statute-Merchant, & c. are not puniſhable fw. 
Ley288, Waſte: But may be obliged to Account; and if the Money is level 
the Defendant fall recover his Land; and if more, ſhall have D. 
ma 8 I» 
4 Rep. 66. If all the Lands extended on legit be evicted by better Title, . Wl 
Plaintiff may take new Execution. Were 2 


br LOPEMENT is when 2 married Woman departs from I 4 
Huſband, and lives with an Adulterer. es 
1 Roll, Abr. The Huſband is not chargeable for Neceſfaries, as wearing A. F 


ny 
3Mad. 129. Parel, Diet, Lodging, ©. upon an Elopement, when the WR * E 
2 | * | a1, 


S TW, TRE TD we; 
_ 4 
, 5 - 1 
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away, and lives with the Adulterer. But putting a Wife in the 1 Vent. 42: 

Ga rette, or other Papers, is no legal Notice to Perſons in general, not 

to Truſt her, where ſhe leaves the Huſband. On a Divorce for Elope- 

ment and Adultery, the Huſband is not obliged to allow the Wife Ali- 

mony out of his Eſtate; the Law excepts this Caſe. And by Statute, 13 E. 1. c. 34. 

it the Wife willingly leaveth the Huſband, and tarrieth with the 
Adulterer, ſhe ſhall 2 her Dower. 


Emblements. 


MBLEMENTS are the Profits of Lands, which have been 
9 E ſowed: And in ſome Caſes, he which ſowed ſhall have them, 
in others he ſhall not have them. eee 
lf Tenant for Life, ſow the Land, and die, his Executors ſhall 
have the Emblements; not the Leſſor, or him in Reverſion. But if 
WT Tenant for Years, ſow Ground, and before Severance of the Corn, 
his Term expires, the Leſſor, or he in Reverſion ſhall have the Em- 
WE blements. And if a Woman Copyholder for Widowhood, ſowes the 1 Taf. 55. 
Land, and before Severance takes AA the Lord ſhall have the 1 511. 


Emblements. But if the Feme Copyholder Leaſes for one Year 2 Danv. Abr. 
according to Cuſtom, and her Leſſee ſowes the Land, tho' ſhe after- 7% _ 
TE wards marries, the Leſſee ſhall have the Corn. Leſſee at Will, ſow- 5 Rep. 116. 
Wing the Land, is to have the Emblements; unleſs he himſelf deter- 
mine the Will; and then he ſhall not have them: Nor ſhall Tenant 
W at Sufferance. | 2 

lf a Man ſowes Land, and lets it for Life, and the Leſſee dies be- Cro. El. 464. 
fore the Corn is ſevered, neither his Executors, nor the Leſſee's, ſhall 
have it, but he in Reverſion; but if he himſelf had ſowed the Land, 
and alſo died, it would have been otherwiſe, A Leſſee for Life or 2 Danv. 764 
ears ſowes the Land, and after ſurrenders, &c. the Leſſor is to have Dyer 316. 
che Corn. If a Manchold Lands for Life in Right of his Wife, and 

bo the Land, and then ſhe dies before Severance, he ſhall have the 
Emnblements. And where the Wife hath an Eſtate for Years, Life or 1 NelC. Abr. 
in Fee, and the Huſband ſowes the Lands and dieth, his Executors“ “ 
WE ſhall have the Corn. 

== A Man ſeiſed in Fee, ſows Land, and then Deviſes the Land by Winch. 5. 
Will, and dies before Severance; the Deviſee ſhall have the Corn, | = vg 
rot the Deviſor's Executors : In Caſe a Deviſee for Life dies, he in Re- Hob. i4ia. 
mainder, is to have the Emblements, with the Land. 


7 Where there is no Deviſe, the Executor ſhall have the Corn ſown » Iaſt. 3 
by the Anceſtor ; not the Heir. And-where there is Right to Emble- | 
rents, the Law allows Ingreſs, Egreſs, and Regreſs, to enter, cut 

nd carry them away. | 


_ Embeacery. 
MBRACERY is an Attempt, by Promiſe, Threatning, Mo- 
> we Treats, &c. to influence a Juror to appear, or be more 
onrable on one Side than the other: And whether the Jurors give 
6 228 | * not, or the dmg paſs on er Side, ſuch a one is 
; Pp When 
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2 Danv. Abr. Action of Detinue againſt A. B. and counts upon a Delivery to E 
779. 
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Ibid. 783. 


Lit. 385. 


1 Inſt. 237, 
238, 239. 


Lill. Abr. 
515, 516. 


Enter - 
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When a Perſon comes to the Court with one of the Partics, (havin 


Terms de 
Ts. receiv'd a Reward fo to do) and ſpeaketh in the Cafe at the Trial, g | 
privily laboureth the Jury, or ſtands in the Court to ſurvey and ay; ; 
the . whereby they are put in Fear or Doubt of the Matter, | © \ 
Hob. 294. is Embracery. But Lawyers, and Attorneys, may ſpeak in the (ſe ] 
r Saund. 301. for their Clients: And a Plaintiff himſelf may labour the Jurors y 1 
appear; but a Stranger muſt not. The writing of a Letter, or pana , 
Requeſt, for a Juror to appear, not by the Party himſelf, is Man. u 
tenance and Embracery. And if the _ inſtru a Juror; or pre. jt 
miſe a Reward for Appearance, this is Embracery in the Party: Al, 
if a Juror, by indirect Practices, = himſelf ſworn on the Tales, y e 
ſerve on one Side, it is puniſhable as Embracery. = :; 


And for Embracery, a Man may be puniſh'd by Fine, &c. 0 WF + 
Indictment at Common Law; and by Action, by Statute. 5 


Enterpleader. 


"NTERPLEADER, is the pleading or trying a Point ind. 

, dentally happening between, before the principal Cauſe can k 
determin'd. | 

If one Man brings Detinue againſt a Perſon on Bailment of Gook 
and another = Trover againſt him for the ſame Goods; in ths 
Caſe, there ſhall be Enterpleader at the Prayer of the Defendant, n 
aſcertain who hath Right to his Action. And where one proſecuts | 


deliver to him, and another Perſon doth the like; if there be nz 8 
any Privity of Bailment between them, yet they ſhall enterplead, v ñ⁵ 
avoid the double Charge of the Defe and alſo becauſe th 
Court can't know to whom to deliver the Thing detain'd if bat 
ſhould recover. | ; | 
When two have enterpleaded in Detinue, he that recoyers fill! 
have 2 againſt the on ; and —- a OY ply e. 
upon an Enterpleader, Judgment iven for the Thing agit 8 
eee e 


e 
NT RU is where a Man enters into, or takes hoſeſſon of lan, 
or Tenements, to which he hath Title. x 


I. 


regain Poſſeſſion of his Lands by Entry, when | © 


hath z Ries 1 

a Right of Entry. And the Manner of Entry is thus: 1“ cor 
be a konte and the Door is open, you go into 4 and ſay ck . 
Words, viz. I do here Enter, and de Poſſeſſion of this Honſe; u ie 


0 
if the Door be ſhut, then ſet your Foot upon the Groundſel, 4% % 
againſt the Door, and ſay" thoſe Words, If it be Lands, then? rn 
upon the Land, and ſay, J here Enter, and take Poſſeſſion 1 11 
Lend : If another do it for you, he muſt ſay, I do Enter, &. " 
the Uſe of A. B. SG. And it is neceſſary to be made before Vi WW 
neſſes, and to make a Memorandum of it. , = 

If he, who hath Right of Entry into a Freehold, enter into f. % 
of it, it ſhall be judg'd an Entry into all poſſeſsd by one — = 
3 7 5 4 2 
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but if there be ſeveral Tenants, poſſeſs'd of the Freehold, there 

muſt be ſeveral Entries on the ſeveral Tenants. A ſpecial Entry 

into a Houſe with which Lands are occupy'd, by claiming the 

W Whole, is a good Entry as to the whole Houſe and Lands. It a 

& Perſon who hath Title of Entry, tinds an Houſe open with no 

Body therein, and enters into it, and keeps the Poſſeſſion, this is 

no forcible Entry: Contra, if any Body be in it. A bare Entry, 

without an Expulſion, makes only a Seiſin; and the Law will ad- n 

judge him in Poſſeſſion who hath the Right. 

3 he Heir is to enter into Lands deſcended to him, to entitle him Ing. 214. 

to the Profits. Power of Entry on Conditions, is to be reſerv'd to Dyer * 

che Party himſelf, his Heirs, Executors, &c. And where a Man will 

take Advantage of a Condition, he muſt enter; and when he can- 

not enter, make a Claim. For Condition broken, there muſt be 1 Lill. 516. 

actual Entry, to bring Eje&ment for Recovery of the Eſtate; but for 

Nonpayment of — due on a Mortgage, &c. Entry and Ou- 

ſter, confeſs'd in the Rule in Ejectment, without actual Entry, is 

W ſufficient, to intitle the Action, &c. Where Entry may be made into + Plovd. 133. 

any Thing, it ſhall not be in the Party before Entry: If Entry can't 

be but only Claim, then it ſhall be in him by Claim; and when 

W neither Entry nor Claim can be made, it ſhall be in him by Act of 

Law. 

A4 Diſſiſee enters into the Lands, and continues therein with the 2 Danv. Abr. 
Diſſeiſor, claiming nothing of his firſt Eſtate; or if the Diſſeiſee 790 
takes the Profits as Leſſee, ec. tis {aid theſe are an Entry that will 

reduce the firſt Eſtate, And if he commands a Stranger, to put his 1 Ind. 245. 

Cattle into the Land, to feed there; this is an Entry in Law on the « Nelf. Abr. 

Land: Alſo where a Perſon. enters by Command of him who hath 7” 

Title, he may gain a Title to himſelf. If a Man enters to the Uſe 

of his Wife; or to Uſe of an Infant, Oc. when the Entry is lawful, 2 Danv. 787. 

this ſettles the Poſſeſſion before Agreement of the Parties: But *tis 

WS otherwiſe if a Perſon enters to the Wſe of one whoſe Entry is not 

1 x for 'till Agreement nothing is veſted, and then he is a Diſ- 

| or. | 

A Leſſee muſt enter into Lands demis'd ; and though the Leſſor Lit. $9, 454. 

ies before the Leſſee enters, yet he may enter. The Leſſee may 1 Inf. 46, 5:, 

grant over his Term before Entry, having intereſſe Termini; but may“ 
not bring Action of Treſpaſs, take a Releaſe to enlarge his Eſtate, 

EO. till adual Entry; if the Words of the Leaſe are, demiſe, grant, 

oc. But if the Words are bargain and ſell, & c. for Conſideration of 

money, he is in Poſſeſſion on Execution of the Deed, to bring Tref- 

ass, take a Releaſe, Cc. If a Leſſee dies before Entry, his Execu- 

ors or Adminiſtrators may enter. 

= lf a younger Son, enters on Lands in Fee, where the eldeſt Son , Inſt. 227, 

es having I{ſve, though many Diſcents are caſt in his Line, yet the 244 

eirs of the eldeſt Son may make an Entry on the Lands; but if 

youngeſt Son convey away the ſame in Fee, and the Feoffee die 
cd, they may not enter. I a Baſtard being the eldeſt Son, enters 

—_ Land, and enjoys it during Life; on his dying ſeiſed, his Heirs 

a hold it againſt the lawful Children. Where, a Diſſeiſor dieth 

cd, and the Law caſteth the Lands upon his Heir, this is a Diſcent 

WP ich tolls an Entry: And Entry on Lands is taken away by Diſcent , 180. 

en Dilcifins, or 2 Ge. 44A 1 
1 An 
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Cro. El. 36 An Eſtate of Freehold, will not ceaſe without Entry, or Claim: : 

And a Remainder of an Eſtate of Freehold, cannot — without it 0 

Plowd. 176. no more than an Eſtate in Poſſeſſion, Where a Man hath Title t, | E 

Land and is out of Poſſeſſion, he cannot make a Leaſe of it, but h) y 

Dalif. 8:. entring and ſealing the Leaſe on the Land; or impowering other, b 

by Letter of Attorney, to do it. If Tenant for Years, holds over his 'E 

Term, he is Tenant at Sufferance, until the Entry of the Leſſor, R 

6 E 1. 7. By Statutes, if a Wonan alien her Dower, in Fee, or for Life is 

the next Heir, G. may recover by Writ of Entry. In Actions m ne 

21 Jac. 1. 16. Recovery of Lands, Oc. Entry is to be made in twenty Years, 6, MB 

i 8-3-.7- But where a Fine of Lands is paſſed, Entry to be made in tive Yea, E 
ee by a late Statute, no Entry, Gc. ſhall avoid a Fine, unleſs 2 

Action be brought in one Lear after ſuch Entry. i 

Writ of Entry, at Common Law, lies where Tenant for Life, by ti 

the Curteſy, in Dower, &. aliens, and dies; he in Reverſion ſhall RK fo 

F. N. B. 193. have this Writ, And there are four Degrees of Writs of Entry, or 

ſur Diſſeiſin, in le per, cui & poſt, for a Diſſeiſee againſt the Di. J: 

ſor, and his Feoffee, Gc. | K 

= t 

Equity. Vide Chancery. 3 ww 

| == o 

n 3 : 2 

Erroz. 4 N Na 

E RROR flgnifies any Error in Pleadings or Proceſs; and ther © ry 

is a Writ of Error which iſſues out of Chancery, and hes uber 1 

any one is griev'd by the Proceedings and Judgment in any Court m. 

Record, having Power to hold Plea of Debt, or Treſpaſs above o C: 


It is returnable in B. R. and if upon the Tranſcript of the Record © 5. 
into the King's Bench, it appears to the Court that there is Error s: 
the Record or Proceſs, or giving of the Judgment, then the Judgmen © Tu 
— 1 but if there be none, then it is affirm'd, with double © no 
27 El. 8. Writ of Error lies out of Chancery, upon Judgments given in B. . 
where the Suit is by Bill, — King is Part ) eli n 55 
the Exchequer- Chamber, before the Judges of C. B. and Barons df ore 
31 El. 1. the Exchequer, &c. And after the Errors examin'd, and Judgmem . 
affirm'd, or revers d, the Record is ſent back to the King's Bench, v ( 
proceed, and award Execution. But if the Suit is by original Vt, the 
or on a' Qi tam, Oc. where the King is Party; or after Judgmel the 
affirm'd in the Exchequer- Chamber; Writ of Error lies only to tie WI 
Un. Abt. Lords in Parliament. To reverſe a Judgment in C. B. the Writ 5 ac 
521, 519. returnable in B. R. and Error is not to be brought in Parliament: 
But where Writ of Error is brought in B. R. upon a Judgment u 
C. B. and the Judgment is revers'd or affirm'd in B. R. the Part! x 


griev'd may have Writ of Error in Parliament. And Writ of ET MH. 

in Parliament, is made returnable immediately, or on a Prorogatsn not 

31 E. 3. 12. ad proximum Parliamentum, Erroneous Judgment in the Excheque, ut 
is to be examin'd by the Lord Chancellor, &c. and ſome of the Ju- e 

tices, who on Error found, may correct the Rolls, &. 1 

On reverſing or affirming Judgments in the Exchequer-Chamb*, f | 


2 And-+22. they not only ſend back the Records into B. R. but alſo if there be 3 4 
2 Nelf. Abr. Nonſuits, &c. And the Court of Exchequer ſhall give Coſts :1 
= Be Damage, Bl 


— 
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Damages; tho” if a Plaintiff in Error, was Plaintiff in the original 
Action, no Coſts ſhall be given. The Statute 27 Eliz. is to relieve 1 $ulk. 263. 
on the Merits of the firſt Mar negt and there can be no new Writ of 
Z Error in the Exchequer-Chamber, after a Judgment is affirm'd or re- 

= versd. Writs of Error will not lie there upon Judgments in B. R. 
but in Actions of Debt, Detinue, Treſpaſs on the Caſe, Covenant and : Nelf. 08, 
Ejedment, which are mention'd in the Statute: Upon a Judgment in 7%: 
© Replevin, or Action of Scandal. Magnat. it lieth not. If Judgment 
zs 7iven in the Court of B. R. in a Civil Action, Writ of Error may 3 Salk. 147. 
not be had in that Court, but for Errors in Fact triable by Jury: 
hut on Judgment in Criminal Cafes, Error lies in B. R. whether the 

Errors be in Fact or Law ; though it will lie alſo in Parliament. 
The Want of a Bill in B. R. on a Judgment by Confeſſion, &c. 1 Lil. Abr. 
zs Error: And for Variance between the original Writ, and Declara- 5:8. 
tion; or if there be no Original, & c. And where Proceedings are 

ſo erroneous as not to be amended; or if any Thing material is , Ne. 713, 
omitted in a Judgment, Writ of Error may be brought, and the 721, 728. 
Judgment ſhall be revers'd : So if the Stiles of inferior Courts are 

& wrong or not ſufficiently nam'd, &c. But where Faults are ſmall, 

they may be allow'd to paſs. Error muſt be to a Man's Prejudice, , Rep. 39. 
or he cannot reverſe the Judgment: One in Remainder may have Writ 

of Error, upon Judgment given againſt Tenant in Tail; but not on 

Ja Judgment againſt Tenant for Life, in the Life-time of ſuch Te- 

& nant, for he can't be a Party griev'd. 
If there be any Error in the Record, any Perſon damnify'd by it, 
may bring Writ of Error to reverſe it; whether he be Party or not. 

And where there are ſeveral Defendints, if one of them releaſe, on 6 Rep. 26. 
his _ ſummon'd and ſever'd, the others may reverſe the Judg- 
ment. He that brings Writ of Error to reverſe a Judgment, in all 

© Caſes after Verdict, in Actions of Debt by Confeſſion, ec. Actions of 
Debt on Bond, for Payment of Money; muſt put in good Bail, to , juc. 1. 3 
WT proſecute his Writ of Error, and pay the Debt and Damages, if 
Judgment be affirm'd. If Bail be not put in, the Writ of Error is 
no Superſedeas to the Execution; but the Writ of Error is in Being, 
until a Nolle proſegui enter'd, or] udgment affirm'd, &c. And it is 
che fame, where inſufficient Bail is given, on Rule to put in better Nich. 3 w. 
Bail, or juſtify thoſe put in; if the Plaintiff doth not, Execution is B. R. 
I _ upon the Judgment, with 'a' Non obſtante to the Writ of Error, 


c. ä 

Ihe Defendant after Judgment, bringin Error to reverſe it, is in Mich. 22 Car. 
he Time appointed by the Rule, to certify the Record into B. R. or B. R. 
he Court will grant a Nolle proſequi on the Writ of Error. When 
rrit of Error is brought, the Party muſt cauſe the Roll where. the 
Judgment is enter'd to be mark'd with the Word Error in the Margin, 
hereby the other DR ny take Notice of it; and this marking 
Wt the Roll (on giving Notice) is in Effect a Sicherſedleas to hinder 
3 Execution upon the Judgment. But a Superſedeas is to be made out, 

I ow'd with the Sheriff of the County. The Plaintiff's Attorney 1s 


not bound to ſearch the Record, whether Writ of Error be brought; Trin. 24 Car. 


- Put may make. out Execution upon the Judgment, if no Swperſedeas B. R. 


de taken forth; or he have no Notice of the Writ of Error. 


Tae Cluef Juſtice only, or the eldeſt Jud ri 
| | e only, ge, ought to allow a Writ Cro. Jac. 534. 
3 f Eerot, The alli gning of general Errors, on Writ of Error to 


q reverſe 
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reverſe a Judgment, is to ſay generally, That the Declaration, G 
is not ſufficient in Law; and that Judgment was given for the Plijr. 

tiff, where it ought to have been for the Defendant. Errors of 

22 Ear. B. R. Judgment, are to be aſſign'd upon the Record, to appear to the Coun, - 

Judgment cannot be revers'd in Part, and ſtand good for other Pan; 
or be revers d as to one Party, and ſtand good againſt the reſt, By 
if there be Error in awarding Execution, the Execution only, ar; 

Hob. 9. not the Judgment ſhall be revers d. That ſhall not be aſſign'd f 
Error, which might have been pleaded to the Action. The Cour 

3 will not let the Plaintiff in Errors, quaſh his own Writ of Error; 3 

Alod. 67. but the Court may give Leave to diſcontinue it. Er. 

A Plaintiff having erroneous Judgment, may reverſe it: A Jul 

x Lev. 310. ment hath been revers'd, and new Judgment given for the Plant 

Carthew 235- An erroneous Judgment can't be revers'd in Part only; the entin 
judgment muſt be revers'd. A Writ of Error was brought on 

Judgment in C. B. after a Trial at Bar, and Bills of Exception 9 

Latw. 9oß. the Evidence. Where a Plaintiff in Error dies, the Writ of Err 

will abate ; but tis ſaid not, where the Defendant dies. If on Wri 

Yelv, 112. of Error, the Errors are not aſſign'd in the Term, the Writ of E. 

pile * ror {hall not be quaſh'd, When the Record comes into Court, if th 

F. N. B. 20. Plaintiff all that Term do not aſſign Errors; or if he do, and neg Tt + 

to ſue a Scire facias ad anudiend. Errores againſt the Defendant, n = 
Errors, all the Matter is diſcontinued ; and a new Writ of Er pt 
is to be taken out. Where Judgment is given in B. R. for the Plan E 
tiff in Errors, againſt the Judgment of the Defendant, there ſhall i us 
only a Fudicium revocetur, &c. enter'd, with Colts : If for the D- ef: 
fendant in Errors, that the Plaintiff Ni capiat per Breve ſum 4 Pro 


Errore. I Kt ut 
If-a Judgment is revers'd, the Plaintiff may bring a new Adin © Pp h 
for the {ame Cauſe. Error lies not upon an- interlocutory Judgment; ! 


it muſt be a final Judgment, after Verdict, & c. on which Error is Far 
Cro, Jac. 636. be brought. Where a Writ of Error is not in Dilatione Execution, i 
the Plaintiff ſhall not have Damages and Coſts, On Judgment gym — 
in B. R. in heland, Writ of Error may be ſued in the King's Bead Pet 
16i4. 254 in England, And Error de Record quod coram vobis reſidet lies il 
B. K for Errors in Fact, in the . pment of the ſame Court, ? Pte 


4. 619. This Writ lies not in the Exchequer-Chamber, I 

r ee ee Eine or Rergve7s. noe. any; Judument in SE % 

tions, G. ſhall be revers'd for Error, unleſs. the Writ o = 
| whe | 


And Fin le for falſe Latis, Razure, Miſ-entry, 6 . 
ny Nan of Form, not it Subſtance. word 03 bois 5. = 

4%, Ann. Upon quaſhing Writs of ro, for Defect, or Variance from ti! C 

Fegg che Deſendane in Ee i to have Colt, ax if Jaden, s 

rm'd. 1 | | arty x = 

5 Geo. 1. 13. IP But by this Act, Writs of Error varyi from the original Record 43 3 

Dr ma) be a1 22 is given, Judgment % ri 

\ to be'reversd for any Peſel in Form, or Subllance, in any of ® WW; 

* | ! , I 4 ho! 


I 5 

* 8 

A 1 . -$ a 
. _ = U 

-4 I 1 1 y 

. : 1 4 . 1 * 
? . " 2 "I * 

4 

= 


Ihe Common Law Common=placd. 154 


BT SCAPE is where one arreſted or impriſon'd, gets away be- 
3 fore deliver d by due Courſe of Law. And Elcape is Negli- 
ent, or Voluntary: Negligent, where one eſcapes, againſt the Will 
of him that had him in Cuſtody ; Voluntary, when he conſents to 
Net him go. | 
= In Craninal Caſes, Gaolers, &c. ee! a voluntary Eſcape, ; Ind. 589. 
re eſteem'd guilty of the Crime, and muſt anſwer for it: For H. P. C. 112, 
egligent Eſcapes, the Gaoler is to be fin d. The Sheriff is not an- 1 HC. 133 
werable for the Gaoler, but in Civil Caſes; and a principal Gaoler 
only finable for a voluntary Eſcape, ſuffer d by his Deputy. Where 
he Gaoler is to anſwer for the Crime of the Priſoner, it muſt be ſuch S. P. C. 32. 
Vs it was at the Time of the Eſcape; and though he may be try'd 
or Miſpriſion, he cannot be arraign'd as for Felony, before Attain- 
er of the Principal: In High Treaſon it is otherwiſe, Eſcape is 
Smmediately puniſhable, If a private Perſon arreſt one for Felony, 
Ke 1s to deliver him to a publick Officer, or it will be an Eſcape. 
XX A Gaoler can't excuſe himſelf by killing a Priſoner in a Purſuit, 2 Hawk. 130. 
do the Fine for negligent Eſcape. Sheriffs ſhall not take Advantage 2 Cro. 288. 
f Error in ſuing out a proper Proceſs, ſo as to be excus'd in an 
Eſcape : But they ſhall take Advantage of Proceſs that is void. And 1 Salk. 273. 
In Civil Actions, there is a Difference between Arreft on mean Pro- Dalt. 330. 
eſs, and Execution: The Reſcous of a Priſoner upon Arreſt, before — Abr: 
Prought to Goal, may excuſe the Sheriff, &c. in Action of Eſcape TR 20% 
Hut tis otherwiſe when the Priſoner is taken upon Execution, or 193. 
hen he is in Goal, and is reſcued. ' | 
If a Priſoner taken in Execution, make a tortious Eſcape, the 1 Lill. 536. 
SF arty at whoſe Suit he was ſo taken, may have an Alias Ca. ſa. to 
Sake him in Execution again; or Action upon the Caſe againſt the 
Sheriff : But if the Sheriff voluntarily permit the Eſcape, Action of Mich. 23 Car. 
Poebt is to be brought againſt-the Sheriff, and the Priſoner is diſ- . K- 
WEharged from the Plaintiff. Though ſome of our Books tell us, on i Lev. 2:1. 
Such a voluntary Eſcape, the Plaintiff is to have new Execution. The 
heriff may have Action upon the Caſe againſt a Priſoner, that eſcapes 
om him. Action of Eſcape will not lie againſt; the Executor, or Cro. El. 393 
adminiſtrator, of a Sheriff, &c. for an Eſcape. | 
== A Man is in Execution, and eſcapes from the. Cuſtody of the Lutw. 1266. 
poaler > he may be retaken in Execution: But if the Plaintiff per- Cc. Car. 253. 
it him to eſcape, he cannot afteryards retake him. Where ſuch 
= Priſoner eſcapes, the Sheriff may purſue him into that, or any other 
ounty; and if he retakes the Priſoner, on freſk Purſuit, before 
1 Action brought, it ſhall excuſe the Sheriff. It hath been held no Moor 299. 
ape to let one go, where the Sheriff hath his Priſoner in-Cuſtody 
che Return of the Writ, &. But if on a Habeas Corpus, a She- t 8. I. 401. 
4 ff lets a Perſon travel at large in the County, or carries him round 1 Mod. 116. 
ot a great Way, in bringing him up, it will be an Efcape. A i 
ridconer in Execution, ſhould not be allow'd to go out of the 3 Rep. 44. 
Ss = * = by 11 Eſcape. Fes 1 4 Sheriff, &c. conſents that one 177 4%, 44 
— 1 inall go out of Gaol for a whi is is an x Inſt, 250. 
ough he returns Ts Time limited, while, 8s) e » Jon _ 
_— . - . | | To 
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8 Rep. 100 To break Priſon and eſcape, is Felony, being in for Felony ; 1, 
if a Priſon be ſer on Fire, not by the Privity of the Priſoner, 1 ! 

2 Inſt. 590- may break Hriſon, for the Safety of his Life. A Man muſt be coy. 8 1 

H. P. C. 109. mitted by lawful Warrant, or Breach of Priſon and eſcaping is iy 
Felony : And if a Perſon be impriſon'd for Treaſon, to break Pr. 

3 Inſt. 221. ſon and eſcape is but Felony. But if one be committed only c 
Suſpicion of Felony, if a Felony is done, it is Felony to break tj 

Terms de Priſon, &c. If a Murder be committed in a Town, in the Day. tim: 

Ley 3e6,307- and the Murderer not taken; it is an Eſcape for which the Toy; 
ſhall be amerced. A Goaler refuſing to receive a Perſon arreſt 

| by the Conſtable for Felony, whereby he is let go, is guilty d 

g Rep.71,72. Eſcape, An old Sheriff omits turning over to the new Sheriff, 

Priſoner in Execution; this is an Eſcape : It is the ſame where ther 
are two Executions againſt a Man, and Mention is only of one, () 

„id. 72. the Death of a Sheriff, if one breaks the Gaol, and goes at large, it; 
no Eſcape. | ; 

Plowd. 476. To bail one not bailable by Law, 1s a 7 4 Eſcape. Keeper 
of Priſons, ſuffering Priſoners to be out of the Rules, except on Rul 
of Court, &c. is deem'd an Eſcape; and conniving at an Efſcay; 

$%9 W. z. ſhall forfeit 500 l. G. If any Priſoner in Execution eſcape, th 

* Creditor may take a new Capias out againſt him; or ſue forth an 

1 Ann. c. 6. other Execution. If any Perſon in Cuſtody, in the King's Bench d 

 Fleet-Priſon, in Execution, or on mean Proceſs, go at large, on Ou 
thereof before a Judge, an Eſcape -Warrant ſhall be granted; 4. 
rected to all Sheriffs, &c. throughout England, to retake the fr. 
ſoner, and commit him to the common Gaol, there to remain till th 
Debt is ſatisfy d. And a Perſon may be taken on a Sunday, on E 
{cape -Warrant. wy Son 4 

5 Ann, cg. If any Perſon in Cuſtody, for not performing any Decree in Ch i 
cery, &c. eſcape, the Party for whom the Money is decreed, ny 
have'the fame Remedy againſt the Sheriff, c. as if the Priſoner li! Mr; 
been in Cuſtody on Execution. | ice 
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SC HEAT is when Lands fall to the Lord of whom holds Mo 
for Want of Heir general, or ſpecial, to inherit them; or uber 
forfeited, by the Felony of the Tenant, _ 2 
This Eſcheat ſeldom happens, for Want of an Heir; when it dot) 
the Homage of the Lord's Court ought to preſent it. Where Tenn 
: Inft. 36. in Fee-fimple, committeth Felony, and is attainted, the King 
5 Lit. 111. have Year, 15 and Waſte, in his Land, and afterwards it comes 


the Lord by Eſcheat. But the Lord may compound with the k 2 
and have the Eſtate preſently. Corruption of Blood, makes the = oi 
ſcheat to the Lord, upon Attainder of Felony ; when the E ! 


| cannot deſcend. DEI * 1 

3 Inft. 47. If there be a ſaving againſt Corruption of Blood in a Statute 0" ä 

cerning Felony, the Land ſhall not eſcheat, but go to the Heir: 6 

1 Salk. 85, on ſuch ſaving concerning Treaſon, the Eſtate goes to the King imm: _ 

H. . c. 449. diately as forfeited. Inheritances of Things not lying in Tenute, , ec 

of Rents, Commons, Gr. can't eſcheat : If the King pardons a Fe 2 Ir 

be fore Attainder, the Lord ſhall not have his Lands by Eſcheat. 4 = ball 

2 elf Abt. Conveyance of Land, hanging the Proceſs, will defeat a Lord : = a 
244 , = 


The Common Law Common-placd. 153 


; his Eſcheat, on Appeal of Death or other Felony ; but not upon an « Ing. 12. 
E 1nditment, and the Party is outlaw'd. 

5 1 In * it is an Excheat, and Forfeiture to the King: And by 14 E. 3. c. 8 
antient Statutes, there were to be Officers call'd Eſcheators in every 26 5. 3.08 
County, to make Inqueſts of Titles by Eſcheat, find Offices, Cc. for 33 H. 8. 21. 
the King. Land not to be ſeiz d 'till Office found; and no Lands can 


: be granted before the King's Title is found by Inquiſition, 


Eſcrow. 


SCROW is a Deed deliver'd to a third Perſon, to be the 
L Deed of the Party, upon future Condition, when ſuch a Thing 
agreed upon is perform'd: And then, it is to be deliver'd to him to 
whom made, to take Effect as the Deed of the Perſon firſt deliver- 
Wing it. | | 
p 1 The Delivery of a Deed to the Party himſelf, cannot be averr'd Cr. El. $20. 
to be an Eſcrow. In the Delivery of a Deed as an Eſcrow, it muſt | Rep. 135. 
be mention'd as an Eſcrow, to be deliver'd to the Party to whom 2 Roll. Abr. 
made, as the Deed of the Maker, upon Condition that, &c. or to ſuch * 5» 26. 
Effect. It is to be deliver'd to a Stranger; and not be a bare Act of 
Pelivery, without Words. 
And this Deed, ſhall have Relation to the firſt Delivery. 


Elplees. 


© | SPLEES is a Law-Term, ſignifying the Profit or Commodity 
1 that is to be taken or made of a Thing. As Hay of Meadow- 
round, Herbage of Paſture, Corn of Arable; alſo Rents, and Ser- 
Pices, &c. and of a Common, the taking of Graſs by the Beaſts that 
ommon there; of an Advowſon, taking of Tithes by the Parſon; 
f a Mill, the taking of Toll, &&c. Theſe and ſuch like are call'd Terms de 
WEſplees. And in a Writ of Right ef Land, &c. the Demandant is % 310. 


| : o alledge in his Pleadings, that he or his Anceſtors took the Eſplees 
f the Thing in Demand. 


Eſſoin. 

SSOIN is where an Action is brought, and the Plaintiff, or 
== Defendant cannot appear at the Day in Court; then he ſhall be 
bind, to ſave his Default. 
The Eoin Day, is regularly the firſt Day of the Term; but the: ing. 123 
7 durth Day after, is allow'd of Favour: And Eſſoin is a Kind of! Inf. 132: 
parlance, ( Licentia interloquendi) or a craving of longer Time, 
Pt lies in real, mix'd, and perſonal Actions. Eſſoins are enter'd « Lit. Abr. 

che Eſſoin-Roll of the Court; and in C. B. the Eſſoin-Roll, is a . 
© ug of _ _ 4 
n \Yrits of Aſſize, &c. after the Tenant hath once appear'd, he 13 Ul. 4, 
un not be eſſoin'd; the Inqueſt is to be taken by Default. Eſſoin 138 i * 
„ Mare, ſhall not be * if the Tenant be within tlie Hue bong 

r 3, 
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Seas. There is no Eſſoin for an Appellant, Nor does Eſſoin lie, wh: 
any Judgment is given; the Party is diſtrain d by his Lands; the 
| 3 — to make him appear; the Party ſeen in Cour, 
c. | 1 

12 E. 2. There is Eſſoin de Servitio Regis, and of divers other Kinds; bn 
that Eſſoin heth not where the Party is a Woman. by: 


Eſtates. Vide Fee- Simple, Tail, Tenants, &c. 


Eſtoppel. 


STOPPEL is when a Man is forbidden by Law, to ſpeil 
againſt his own Deed, It is where a Man's Act, or Acceptance 

8 him to alledge, or plead the Truth. | 
Lit. 58. In a Deed, all Parties are eſtopp'd to ſay any Thing againſt why 
rr is contain'd in it. It eſtops a Leſſee, to plead that the Leſſor hal 
_ s Inf: nothing in the Land, &. But where an Intereſt paſſes from th 
Party, there can be no Eſtoppel againſt him. And the Deed of 
Feme Covert, cannot eſtop her; ſo of an Infant; for their Deeds ar 
Ero. El. 501, void, as to them: Nor ſhall the Recital of a Deed eſtop a Perſon, 
3%- c. 1 Unleſs it be of a e Fact, or where it is material; and ther 

it ſhall be Eſtoppel. 

An Eſtoppel ought generally to be mutual, on both Parts: Ard 
Eſtoppels are to be pleaded, relying on the Eſtoppel, not demandin; 
4 Rep. 53. Judgment /i Actio. And though Koppel, conclude Parties to {ay 
the Truth; yet Jurors are not concluded, who are ſworn ad Vii 8 
- grep any Thing that is out of thi 


2 Rep.. Tatem dicendam. The Juy m q 
Record: They are not eſtopp'd to find Truth in a ſpecial Verdi. 

Lutw. 510. But Parties are eftopp'd. | | 3% 

x Lill. 544 If a Party enters into an Obligation, by the Title of Eſquire, wiv 1 
is in Truth a Knight; on Action brought againſt him, upon bs a, 
Obligation, he ſhall be eſtopped to plead in Abatement, that he ws ⁵⁶ N 


not an Eſquire, but a Knight, &c. He is eſtopp'd to ſay contra 

to his own Deed. yes | | | 
4 Rep. 53. Parties and Privies, in Eſtate and Intereſt, are bound by Eſtoppe xn 

But an Eſtoppel ſhall bind only the Heir, who claims the Right « 


him to whom the Eſtoppel was. 
Accepting of Rent from a Diſſeiſor, may be an Eſtoppel, &. 


Eſtovers, See Common of Eſtovers. 
Eltrays. 
STRAY is where any Beaſt, not wild, rays from the 0 8" 
ner, and is found within a Lordſhip, and not claim'd by , 
Man. In which Cafe, if the Beaſt be cry'd and proclaim'd on t er 
Market-Days, in two Towns next adjoining, and not claim'd with ARE 
a Year and a Day, it belongs to the Lord of the Liberty. N 7 : 
ave l“ _ 


- x Roll. Ab. If the Owner claims it in a Year and a Day, he ſhall hae Bl C 
879. Beaſt again: But he muſt pay the Lord for Keeping, In the 1 4 Y 


2 Danv. Abr. 
670. 
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ine the Lord cannot work the Eſtray : But he may milk 4 Cow, : Cre. 148. 
$ rey * Beaſt ſtray to another Lordſhip, the firſt Lord cannot 
VE retake it; but the ſecond Lord is to have it cry'd, c. for the Ow- 
ner to claim it: And if gar Beaſt be not cry'd or proclaim'd, the 
X Owner may at any Time take it. 8 5 i 
. K Owner 4 ſeize an Eſtray, without proving the Property, : Salk. 686. 
ec. (which is to be done at the Trial if conteſted) and tendering 
& \mends generally, for keeping, is good without ſhewing the parti- 
cular Sum ; it being different from Treſpaſs. | 
The King's Cattle cannot be Eſtray : Swans may be Eſtray, as well 4 laß. 250. 
28 Beaſts. 


Eſtreats. 


STREAT is commonly us'd in the Law for the Copy, or true F. v..55;16. 
L. Note of ſome original Writing, or Record; as Eſtreats of Fines, . 
FAmerciaments, &*c. impos'd in the Rolls of a Court, to be levy'd by 

he Bailiff or other Officer, upon thoſe that have offended. | 
Pines and Amerciaments, in Reſpe& of the Non-appearance of De- 22 & 23 
Wecndants, and Jurors, &c. And all forfeited Recognizances, are to Cr. 2. 22. 
e firſt eſtreated into the Exchequer, by Sheriffs of Counties, and 
From thence Proceſs is awarded to levy the ſame, to the King's Uſe, 
and they are to be levy'd on the right Perſons, under Penalty, by 
WDtatute, | | | 
X Sheriff's Eſtreats, are to be in two Parts, indented and ſeal'd by 
de Sheriff, and two Juſtices of Peace; who are to view them, and 
7 them is to remain with the Sheriff, and the other with the 
[like 
bees, &c. muſt be eſtreated twice a Year, on Pain of 50 J. And * Salk. 55. 
D!icers are to deliver in their Returns upon Oath. Tis the Courſe | 

. R to ſend their Eſtreats into the Exchequer, on the laſt Days 
Dt the two iſſuable Terms. 


Bat in extraordinary Caſes they ate eſtreated ſooner, by Rule of 


Crt. 
Eſtrepment, 


*$.'STREPMENT is a Writ that lies where one is impleaded 
by Precipe quod reddat for Lands: If the Demandant ſuppoſes 
et the Tenant will commit Waſte, pending the Plea, he ſhall 
Wave this Writ, to prohibit the Tenant therein. | 
The Writ Eſtrepment is us'd in two Caſesy the one, when 4 Per- F. x. B. 60,61. 
291 having an Action depending, as 2 Writ of Right, &c. ſues to re- 
ran the Tenant from making Waſte; during: the Suit; the other, 
br the Demandant, who is adjudg d to recover the Land, before 
ccution ſued, to prevent Waſte being made till he gets into Pol. 
on. In Cafes of Diſſeiſins, Ge. this Writ may be brought: And cro. El. 114, 
ee Writ of Error is depending to reverſe 4 Common Recovery, Most 622. 

repment ſhall be awarded to the Tenant; alfo on à Scife facias 
_ — r it Will lie. | . 

be s Writ may be ſued out, with the Original: And lies in Ac- ra; 31. 
= for Waſte, before or after Judgment. It lies Where Tenants —.— 
ran Waſte in Houſes 2flign'd a Feme for Dower, on her bring- 
„ | ing 


i H. 7. 
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5 Rep. 115. 
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Dalic,z. ing Writ of Dower: On Writ of Formedon, c. And it mayh; i 

Hob. 8g, directed to the Tenant, and his Servants, and being ſerv'd with i, 
they commit Waſte, they may be impriſon'd. And the Sheriff u, 

5 Rep. 115. reſiſt thoſe that will make Waſte ; and if Occaſion be, raiſe the 5%, 
Comitatus, impriſon the Offenders, &c. 

Moor 245. Damages and Coſts may be recover'd for Waſte, after Writ « 
Eſtrepment. And this Writ lies properly where the Plaintiff ſha] 
not recover Damages by his Action; for it as it were ſupplies the U. 


mages. 
Eves⸗Dꝛoppers. 


VES-DRO PP ERS are ſuch Perſons as ſtand under Walls a 

Windows of Houſes, by Night or by Day, to hearken att 

News, with Intention to carry 1t to others, and cauſe Strife 

Termsde Ley Contention in the Neighbourhood : Theſe, by our Law, are account! 

317. evil Members of the Commonwealth; and by Statute of Veſtn. 1, 

Kitch, 11. c. 33. Miſdemeanors of this Kind, are puniſhable in the Court. Lea; 
where the Offenders are to be fin'd. 


Evidence. 


VIDENCE is us'd for ſome Proof, by Teſtimony of Men m 
Oath, or by Writings, or Records: It is call'd Evidence, 3 
thereby the Point in Iſſue is made evident to the Jury. | 
Trials per General Acts of Parliament, may be given in Evidence, and net! | 
Pais 177,232 not be pleaded; and of theſe the Statute-Book is good Evidence: Bi | 
where there is a private Act, a Copy of it muſt be examin'd by the 

Records of Parliament, and it ought to be pleaded. The Statute & 

1 Salk. 278. Limitations, Gr. ſhall be given in Evidence. Though Journals d 
Hod. Rep. og the Houſe of Commons, have been held to be no Evidence; not + 
State Trials, ing Records, but Remembrances : So it is of an Hiſtory, or Printel 
Ving 479 Trial, Records and Inrollments, prove themſelves ; and a Copy a 
262, 128. a Record ſworn to, may be given in Evidence. An Exemplificatio 
3 Inſt. 173. of the Inrollment of Letters Patents, under the Great Seal, to be 
10Rep. 92. pleaded as Evidence. A Fine or Recovery may be given in Evidenc, 
574. 575, Without vouching the Roll of the Recovery; the Part indented is tit 
uſual Evidence, that there is ſuch a Fine: But it is ſaid, the Fine 

muſt be ſhew'd, with the Proclamations under Seal. Inrol lment a 

a Deed, is prov'd on certifying it by an atteſted Copy: Though Ir 

3 Lev. 387. rollment of a Deed, which needs no Inrollment, is only Evidence b 
ſome Purpoſes. A Record of an inferior Court, hath been rejected n 
Evidence; and the Party put to prove what was done. Proceedin 

= of County- Courts, Courts-Baron, &c. may be deny'd, and try'd ') 
rial, per à Jury. But Court-Rolls of a Court-Baron, when ſhewn, are E. 
ais 178,228, dence; and ſometimes Copies of Court-Rolls have been allow'd 5 m8 
Evidence, ſometimes not. _ = 
rInſ.6., An antient Deed, proves itſelf, Poſſeſſion having gone according!f' E = 
2 Inſt, 118. But later Deeds, are to be prov'd by Witneſſes, And if Witneſſes 4 2 = 
dead, their Hand -Writing muſt be prov'd. A Deed may be good = 

Evidence, though the Seal is broken off; but a Deed cannot be * = 

2 - 


+4 [ 


Z to conſider of, but ſuch as are _ Seal, and have been prov'd : Cro. EI 4:r. 
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+4 part, or Copy, when the Original is in Being, and may Ind. 225. 
3 N 7 1 ** x Brow. Original cannot be procur'd. Where 10 Rep. 92 
Deed is burnt, 9. the Judges may allow it to be prov'd by Wit- 25. 

K-17 that there was ſuch a Deed, and this be given in Evidence. 

Necital of a Deed, is no Evidence, without ſhewing the Deed itſelf; . 
or proving there was ſuch a Deed, and it 1s loſt. But the Recital of 8 
= Leaſe, in a Deed of Releaſe, is good Evidence that there was ſuch 1 Salk. 286. 
eaſe againſt the Releſlor, and Perſons claiming under him ; not 

Painſt others. Probate of a Will, as to perſonal Eſtate is admitted 2 mu Abr. 
Evidence; but a Will, under which Title of Land is made, muſt -/ ww _ 


4 xe ſhewn, not a Copy of it, or the Probate, If the Will is prov'd in Pais 234,235. 


Fhancery, Copies of the Proceedings there will be Evidence. Depo- 


tions in the Eccleſiaſtical Court, cannot be given in Evidence; but a 


Wentence may, in a Cauſe of Tithes, G. 


A Bill in Chancery has been allow'd- as flight Evidence. An An- Vent. 66. 
er in Chancery, is Evidence againſt the Defendant himſelf, though |< pe! anti 


3 jot againſt others: Depoſitions of Witneſſes in Chancery, between the 234 


E me Parties, may be Evidence at Law, eſpecially if the Witneſſes are 


Read : But in a Court of Common Law, a Decree in Chancery is no 
ZEvidence, A Verdict againſt one under whom the Plaintift or De- Mich. 166, 
Pendant claims, is allow'd to be given in Evidence againſt the Party B. R. 

= claiming; but not if neither claim by it. Books of Corporations 2 Rell. Abr. 
Wot of Record, where Leaſes and Grants are enter'd, ec. the Origi s 
Pals are to be produc'd, not Copies. A Pedigree drawn by a Herald 


t Arms, will not be Evidence for the Heir, without ſhewing the 


Records, or antient Books from whence taken: But a Copy of an In- 
Wcription on a Grave-ſtone, has been admitted as Evidence in ſuch 

SCaſc. An Almanack wherein a Father had writ the Nativity of his Raym. 84 
Pon, was allow'd as Evidence, to prove the Nonage of his Son. Alge 
ZChurch-Book is not allow'd as Evidence; though ſome ſay it may. 1 Cro. 411. 
A Shop-Book, is Evidence; but not after a Year : And there ought 7 Ia i 
o be the Hand of the Perſon to theſe Books, that deliver'd the Goods; 1 Salk. 283. 


1 which is to be prov'd, to make them Evidence. 


= Where a Party gives the other's Anſwer in Chancery in Evidence 

It a Law Trial, he may inſiſt to read only ſuch a Part of it, but then 

he other Side, may require to have the Whole read. Depoſitions 

taken in Chancery in perpetuam rei Memoriam, on a Bill exhibited, Raym. 335, 
re not to be given in Evidence at a Trial at Law, unleſs an An- 336. 
wer be put in: And they ſhall not be Evidence, ſo long as the Parties : Salk. 286. 
re living. Where Depoſitions are taken out of the Realm, the Perſon 1 Lill. Abr. 


ho makes them is ſuppos d there ſtill, and ſhall be read as Evidence; 55%: 
but if it appears he is in England, they cannot be read, but he muſt 
come in Perſon, Depoſitions before a Coroner, have been admitted 1 Lev. 180. 


Jas Evidence, the Witneſſes being dead. Teſtimony of a publick No- * Rep. 47- 


Y tary, of Things done in a foreign Country, is good Evidence. 
A Tranſcript of a Record in another Court, may be given in Evi- 1 Lill. 551. 


cence to a Jury. But Part of a Copy of a Record, cannot be given 


. in Evidence; it muſt be the entire Copy of the Whole, that the 'r 


Court may judge of it. A Writing permitted to be read, to prove 
None Part of an Evidence, may be read to prove any other Part of the 

WE vidence given to a Jury. The Court will not allow the Jury, on Lil. 348. 
rial at Bar, to carry ritings with them out of Court, as Evidence 


o 


But 


— - 
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* Vaugh.143, Matter in Law, ought not to be given in Evidence at a Trial, only + 


Dyer 265. a Houſe and Shops, except the Shops, the Exceptions are void fs | 


2 10. 246. And a Bill of Exceptions to Evidence, in Civil Actions, before Ve 


Ws... 
_ 
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But by the Aſſent of Parties, or with Conſent of the Court, they | f 4 
: Hewk. 431, may. Affidavits are not Evidence, in a Cauſe, Letters may be | 4 
| produc'd as Evidence againſt a Man; and Similitude of Hands — = 
to, has been allow'd to be Evidence: Though it hath not of late 


2 
4 
80 

F 
x ' 
* 


© Os © 


been admitted in any Criminal Caſe. | 


. l 


25 Matters of Fact; unleſs in Caſe of a ſpecial Verdict. And the] 1 
may have Evidence from their perſonal Knowledge, to invalid: 
5 Rep. 60. what is depos d. Tampering with Witneſſes, may be given in Ei. 
5 Mod. 18. dence againſt a Ae Fraud ſhall be given in Evidence, on tte 
| general Iſſue. In Debt, a Releaſe may be given in Evidence, on | 
debet ; and Entry and Expulſion, in Debt for Rent, Gc. By Statut, 
7 Jac. 1. c. g. Juſtices of Peace, Mayors, Conſtables, Cc. for any Thing done by | 8 
them, may plead the general Iſſue, and give the ſpecial Matter in 
Evidence in their Juſtification. But many Things are to be pleadel 
and can't be given in Evidence. 1 
z,. RM. Deeds and Inſtruments, written and ingroſs d on Parchment or Ps. 
c. 1. per, though ſeal'd and deliver 'd, if not ſtamp'd according to Ad t 
Parliament, may not be pleaded or given in Evidence in any Court, | 
The Defendant's: Counſel is to conclude to the Evidence given | 
the Jury by the Plaintiff's Counſel : But he who doth begin to man- 
tain the Iſſue to be try'd, ought to conclude and ſum up the ER RR W 


dence. : 1 an 

| Evidence by Witneſſes, Vide Witneſſes. of 

= 'Y rc 

| Exceptions. | De 

= Vic 

XCEPTION is of divers Kinds: In Law-Proceedings, it :! 

is a Denial of a Matter alledg'd in Bar, or Stay, to an Adin, eq; 

And in Conveyancing, it is a Thing ſav'd or taken out of the Del, Li 

as if no ſuch Thing had been granted. ch. 

4 Lin. 559. Counſel at the Bar, are to take all their Exceptions to the Record | W 

at one Time; or before the Court hath deliver d any Opinion in de ful 

7 W. 3. c. 3- Cauſe, And Exception is to be taken for Miſwriting, &c. in an l of 

dictment for Treaſon, &c. before Evidence given in Court; or lie 

In dictment ſhall-not be quaſh'd. | x aft 
Cro. El. '557. Exception in a Deed, keeps the Thing from paſling by it. 1 5 | 
1 ler. 47- to be a particular Thing out of a general; as an Acre or Parcel | 


Lev. 287. — 
Cre. El. 244 Ground out of a Manor; Timber - Trees, out of Lands; a Rom 


Dyer 39. cout of an Houſe, &c. And muſt be of what is ſeverable from tie 4 
Hob. 72, 150. Grant; if it croſſes the Grant, or is repugnant to it, it is void: 4 - 6.1] 
Moor 8750. Man makes a Leaſe of his Manor, excepting all Courts, &c. Ord 4 


Repugnancy. An Exception or Saving may be out of an Exception; 4 


Cro. El. 372.10 as to make a particular Thing, as if never excepted. Exception ns | 
Is to be of a Thing in Eſe. And by Exception of Trees, the dt C. 
11 Rep. 30. is not excepted ; tis otherwiſe of Coppice-Wood. = Ku 


Cro. Jac. 236. Theſe Exceptions, are generally in Leaſes for Life, and Years; l. 
5 Rep: 12. latter of which Leſſees, may not aſſign over, with Exception, © rec 
There is an Exception to the Sufficiency of Anſwers in Chance!)- 


dict given, &. 1 


4 


on the other Side, offers to demur upon the ſame, and the Court 


q | The Eſtates granted are to be equal, as Fee-fimple, for Fee-ſimple, 
oc. But the Lands need not be of equal Value, or of the ſame 


ties is evicted, the Exchan 
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If one of the Parties in a Suit, for the Inſufficiency of Evidence 13 Ed. 1. 3. 


will not agree to it; or if any Exception be alled d to the Judge's ' — Abr. 
Opinion, and he doth not allow it, G&ec. then the Court on Requeſt 77.14. 288. 


3 is to ſeal a Bill of Exceptions tender'd in Writing. 


And upon a Writ of Error the Exceptions ſhall be heard, 


Erxchanges. 


| 1 E XCHANGE is a mutual Grant made by two Perſons of equal 


Intereſt in Lands, the one in Exchange for the other. 
It may be made of Lands in Fee-ſimple, Fee-tail, for Life, Cc. Lit. 53, %+ 


1 Inſt. 50, 51. 


Nature; nor is the Manner of the Eſtate material. A Releaſe of 
Rent, &. in Fee, will be good for Land in Fee; but Annuities, 
charging the Perſon only, are not to be exchanged for Lands or Te- 
nements. | 
Freeholds paſs, without Livery of Seiſin, by this Deed ; but the Ind. 50. 


Word Exchange, is to be us d: It ought alſo to be + Deed indented, ' 4 91 


and there muſt be Execution of the Exchange, by Entry in the Life 
of the Parties, or the Exchange will be 4" If either of the Par- 

e is defeated ; and the Party may make an a Rep. 121. 
Entry on his own former Land, There is a tacit Condition in this 


| Deed, of Re-entry on the Lands given in Exchange, in Caſe of E- 


viction; and Warranty, to vouch, and recover over in Value, &c. 

An Exchange made between Tenant in Tail, and another, of un- 
equal Intereſt, is not void but voidable; it may be good during his Pert. 52 
Life, but his Ifſue, at full Age, may avoid, or affirm it. And Ex... 
changes made by Infants, Men un ſane Memorie, Huſbands of the 


| 4 | Wife's Lands, are not void, but voidable only ; by the Infant at his 


full Age, Heir of the Perſon non ſane, &c. and the Wife, after Death 


of the Huſband. 


Jointenants, and Tenants in Common, may exchange their Lands; 


WW 2fter they have made Partition. 


Erchequer. 


[XCHEQUER is an antient Court of Record, ſet up to order 2 Ing. 557. 


and determine the Rights and Revenues, Debts and Duties due 4% 112, 
to the Crown, Gr. 115. 


In the Reign of K. Hen. 1. Son of William the Firſt, call'd the Madox's Hin. 


We Conqueror, there was an Exchequer which has continued ever ſince; Excheg. 
ud the Judges of the Court were then ſtil'd Barones Scaccarii, and ad- 
4 miniſtred Juſtice to the Subjects. And in the Exchequer there are 4 Ind. 119. 


reckon'd ſeven Courts; the Court of Pleas ; of Accounts, and of Re- 


ceeirts; the Court of Exchequer-Chamber ; (being the Aſſembly of 
F all the Judges of England for difficult Matters in 1 the Exche- 


quer-Chamber for Errors in the Court of Exchequer ; for Errors in 
5 the 


160 


51 H. 3. 


10 Ed. 1. 
15 Ed. 2. 


7 Jac. 1. 26. 


2 Inſt. 189. 
3 68. 
F. N. B. 62, 63. 


8 Re 


Dyer 275. 
1 Vent. 146. incur Excommunication, iſo foo, by Act of Parliament; but the 


r Inſt. 124. 
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the King's Bench; and the Court of Equity in the Exchequer : Rt ³ 
according to the uſual Diviſion, the Exchequer is divided into tuo 
Parts only, for Diſpatch of Buſineſs. J 
The common Court of Exchequer, is the laſt of the four Couts 
at Weſtminſter; and the Lord Chief Baron and Barons, are the oye. = 
reign Auditors of England, and hear and determine all Cauſes in Ir 
or Equity; for the judicial Part of the Exchequer, is a Court both of | 
Law, and Equity, the Court of Law, being in the Office of Plex, | 
after the Courſe of the Common Law, coram Baronibus, and le 
Court of Equity, held in the Exchequer-Chamber, before the Lord | 
Treaſurer, Chancellor and Under-Treaſurer, and Barons. Here te 
Proceedings are according to the Practice of the Chancery: But the | 
Plaintiff muſt ſet forth in his Bill, that he is Debtor or Accountant tv ©! for 
the King; though whether it be ſo or not, is not material. In thi | 
Court, the Clergy uſually exhibit Bills for Recovery of their Tithe; | 
and here the Attorney General brings Bills againſt Perſons for ay | 8 
Matter concerning the King 3 and any Perſon griev'd with any Pro. | 
ſecution on Behalf of the King, &c. may bring his Bill againſt the F 
Attorney General, and be reliev'd. 
In the Court of Law, all the Officers, and Clerks, the King's Te 
nants, and Farmers, all Debtors, and Accountants of the Exchequer, | 
are privileged to ſue and implead one another, or any Stranger, in | 
like Actions, as in B. R. or C. B. and the Writs of Subpæna, ani © 8 
Qno minus, go into Wales. But the Court of Equity, like the Chu 
cery, is no Court of Record. 
* 


. * -— 
5 n 


— 


Statute, all Sheriffs, Bailiffs, ec. are to account in the E- 
chequer before the Treaſurer and Barons; and annual Rolls ſtall 
be made of the Profits of Counties, &c. Alſo all Fines of the .- 
veral Counties, are to be ſent into the Exchequer. = 

No Writs, &c. are to iſſue out of the Remembrancer's Office ni 
the Exchequer, upon Suppoſition only, but on juſt Grounds, G. 


- . 
wo % 4 
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XCOMMUNICATION is an Eccleſiaſtical Cenſure of the 
Spiritual Court, whereby a Man is diſabled to ſue any Afton ⁵ 

at Law, until he be abſolv'd; and the Biſhop muſt certify the Ex 
communication into Chancery, whereupon there iſſues a Writ I! 
Excommunicato capiendo, returnable in the King's Bench. = 
This Excommunication, is generally for Contempt in not appear: 
ing, or not obeying a Decree, &c. It is publiſh'd in the Churc, 8 
and if the Offender do not ſubmit within forty Days, he maybe 
impriſon'd, until he ſubmits, and is diſcharged by Abſolution ; but 
this is on certifying the Excommunication, into the Temporal Courts 


* 
2 
<Y 
4. 


In the Certificate of an Excommunication, the Cauſe of it muſt be 


ſpecially ſet forth; that the Judges may ſee whether the Eccleſia: 
cal Court hath Cognizance of the Cauſe. Offenders in ſome Cals, IF 


are to be firſt convicted of the Offence by Law, and the Conviction 4 5 V.. 
is tranſmitted to the Ordinary. 58 1 
None but the Biſhop is to certify Excommunication, unleſs ble 


1 Rep. 68. be beyond Sea, or in remote Parts; or except the Certificate ö A - 


2 on! 
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3 one that hath ordinary Juriſdiction, Sc. And if the Ordinary ex- Dr. & Stud. 


W communicates one for any Thing where he hath not Cognizance of“ 32 
me Cauſe; the Party may bring an Action againſt him, or the Ordi- | 
W nary may be indicted. The Cauſes of Excommunication, beſides 2 Inft. 527. 
Contempt; are for Matters of r refuſing to receive the Sacra- 

ment, or to come to Divine Service, for Errors in Points of | Religion, 
Incontinency, Simony, Gc. If a Perſon is excommunicated for Cro. El. 741. 
Contempt, Gc. the Spiritual Court hath not Power to meddle with 

the Body; but they ought to _ it into Chancery, whence *tis 

ſent into B. R. and thence Proceſs iſſues. | „ 

Buy this Statute, if the Sheriff return a Non eſt Inventus, on a Writ 5 El. c. 23. 
dle 1 capiendo, a Capias with Proclamation is to iſſue 

for the Party to yield his Body to Gaol, under the Penalty of 101. 
And if he do not appear on the firſt Capias and Proclamation, a ſecond 

Wis to go forth and he ſhall forfeit 20 J. Gr. : bom 

8 Tho' an Excommunicate is diſabled to do any judicial AR, as to 

ue, be a Witneſs, Cc. yet he may be ſued, 


1 XECUTIO N is the obtaining Poſſeſſion of any Thing reco- 

| 3 vered by Judgment of Law. : | 3 
at Common Law, where a Subject ſued Execution upon a Judg- 1 Ing. 154. 
nent for Debt or Damages, he could not have the Body of the Defen- 9 
ant, or his Lands in Execution; only his Goods and Chattels, and 3 Rep. 11,32: 
Corn, and other preſent Profit of the Land. But by Statute, Execu- 
ion mav be had againſt the Body, and future Profit of Lands, ec. 
And Execution is either in Perſonal, Real, or Mix'd Actions: In Per- 3 
nal Actions, Execution may be three Ways, vis. by Ca. ſa. againſt 1 N. bh. 
e Body, Ei. Ja. againſt the Goods, or legit, againſt the Lands, &.! 
Un Real and Mix'd Actions, the Writs of Execution are Hab. fac. Sei- 
iam, to put the Patty in Poſſeſſion of Freehold Lands recovered ; 

and Hab. fac. Poſſeſſionem, to put him in Poſſeſſion of his Term, &-. 
= Writs of Execution bind the Property of Goods, only from the 29 Car. 2, 3. 
Time of Delivery of the Writ to the Sheriff, &. But Land is Cro.Car. 149. 
Pound from the Day of the Judgment. The Sale of Goods for valuable Godb. 161. 
WC onſideration, after Judgment, and before Execution, is good: And 2 Nelf. Abr. 
f aflign'd by Fraud, and the Aflignee ſells them to ariother for a 753: 
aluable Conſideration, they are not liable to Execution. If an Exe- | 
ation be executed and filed, the Party can never have another Exe- . 
Hution upon that Judgment; but if not returned and filed, when * Lill. 5685. 
cccutory, another Execution may be had. If you firſt take out a 
4. you are debarr'd from taking out any other Writ of Execution. 
ad if there are Chattels ſufficient; the Sheriff ought not to take the : 
nds; nor may Things fix'd to the Freehold, Goods bought bona 8 Rep. 143- 
N, Goods pawn'd, Gc. be taken in Execution. | bs 
When a Judgment is ſigned, Execution may be taken out immedia- 
upon it: But if it be not iſſued within a Year and a Day after Lit. 505. 
nent, where there is no Fault in the Defendant, as Injunction, If. 290. 
_ -'t ot Error, &c. there muſt be a Scire facias to revive the Judg- 2 Init. 471, 
ent. Where the Plaintift ſueth out any Writs of Execution within 3?” 
—_—* car, he may continue them = the Year, And if the Defen- 

| | 7 t dant 
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| dant be outlawed after Judgment, as he may, where he hath. no Link 
x Inft. 299. Or Goods to Pay e Debt, Cc. and cannot be taken within a Ir: 
and a Day, .the. laintiff need not renew the Judgment by Scire facia, 
to obtain Execution. I the Plaintiff proceed not upon the &i. , 
he may bring Action en the Judgment. And after Judgment agajyy 
the Defendant, in Action where ſpecial Bail hath beei given, the 
Plaintiff may have Execution againſt the Defendant, or proſecute 1; Fi 


Cro. Jac. 320. Bail. If a Perſon arreſted in B. R. puts in Bail, then the Plainis FW < 
| recoyers, and the Defendant renders not himſelf in Safeguard of ti; FR ;, 
Bail, Execution may be taken out againſt the Principal or Bail, at th; | „ 
Plaintiff's Election; but if he takes the Bail, he ſhall never after ti ci 
the Principal in Execution. | p. 

Ero. Jie. 38. If two Perſons bound jointly are ſued ſeverally, and ſeveral lud. 
2 ell. Abr. ments and Executions had againft them, it is ill; for there mult > | to 
my the ſame Kind of Proceſs againſt both. An Execution is an eie or 
x Salk, 322. + hung grounded on the Judgment, and can't be divided; and there. is 
3 Salk. 159. fore he who begins, mult end it: A new Sheriff may diſtrain an d W. 
one to ſell Goods taken in Execution, and bring the Money im A 
Court, &c. And the Authority of the old Sheriff continues by Vir th 
tue of the firſt Writ, ſo that when he hath ſeiſed, he is compellilk ill 
Cro. Car. 34. to return the Writ, and liable to anſwer the Value. And Judgment rit 
| of Courts are regularly to be executed in the Juriſdictions when FE lik 
5Rep.88. given: But if a Judgment be affirm'd or revers'd for Error, &. 1 Ex 
Carthew 460. B. R. Execution ſhall be had in that Court. Execution may be t fo 
aſide as irregular by Superſedeas, — 
A Perſon in Execution fhall not be delivered out of Priſon, uu Ex 
Raym. 58. by Writ of Superſedeqs. And if one committed to Priſon form Re 
iſdemeanor, is there taken in Execution, he ſhall not be ſet at lag, W. 
13id. But where a Man is in Priſon for criminal Matters, he ought nun che 
be charged with a <= Action, without Leave of the Court; tho! the 
x Lill. 567. he be charged, he ſhall not be diſcharged. A Ca. ſa. may be .. ad. 
cuted upon a Priſoner in Priſon for Felony ; and tho' he be diſch: an 
ed of the Felony, the Sheriff may keep him, and it is an Eſcape v FRM ant 
et him go. > XA 
3 Jac. 1. c. 3. One in Execution deliver'd by Privilege of Parliament, when e Na 


Privilege ceaſes, the Plaintiff may ſue out a new Execution again p on 

21Jac.r. ©:24 him. If a Perſon in Execution dies, a new Execution may iſ: 
againſt his Lands, Oc. as if he had never been taken in Execution. 

29 Car. 2. 3. Sheriffs may deliver in Execution all Lands whereof others ſhall 8 
ſeiſed in Truſt for him againſt whom Execution is had, on a Statur, 

34. & M. Judgment, &c. Execution upon a Judgment, for Debt of the 4 Rm 
* ceſtor, where an Heir has made over Lands deſcended to him, beſn 
Action brought, may be taken againſt ſuch Heir, to the Value of i: 

Land, as if his own Debt. E þ 

8 Ann.c.17. Where there is an Execution againſt Goods or Chattels, of 3 1: 
. - - nant for Life, or Years, Oc. the Plaintiff before Removal of . 
Goods -4 the Execution, is to pay the Landlord the Rent of !* 

Land, Oc. ſo as there be not above a Year due: And if more, 11 1 


ing a Year's Rent, the Plaintiff may proceed in his Execution, and 
Sheriff is to levy the Rent paid, and Execution-Money. = 
The Defendant cannot plead to any Writ of Execution; but 
may have Audita Querelg for Matter to diſcharge him of it. == 

| * Capias, Fieri facias, Scire facias, 2 ok 1 


- 
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\XECUTOR is he to whom the Execution or Performance of 
2 Man's Will is committed after his Death. 1 
All Perſons that are capable of making a Teſtament, may be Exe-; on 9. 
cutors; and ſo may ſome others, as an Infant may be Executor, but 3 Rep. G. 
not act until ſeventeen Years of Age, till which, Adminiſtration dia- | 
rante minori ætati is to be granted; a Woman Covert, may be Exe- gow 335: 
& cutor ; ſo may an Excommunicate, or ,outlaw'd Perſon, on. Be EET 
Popiſh Recuſants Convict, & c. cannot be Executors. 
An Executor may be appointed expreſly, or by Words that amount 
to a direct Appointment : And Executors may be made on Condition; Offc. Exec. 
or for a fix'd Time; for ſome Part of the te, Gc. Where there 3+ 
is no Executor, there is properly no Will ; but this is of Goods; for 
where Lands in Fee are deviſed it is good, tho* no Executor be named, Finch. 165. 
A Teſtator having judg'd the Executor a proper Perſon to be truſted, 
the Ordinary cannot adjudge him diſabled ; but a Mandamus ſhall 1 Salk. 299 
iſſue from B. R. to admit him, if he be refuſed : Neither can Secu- 
rity be infifted upon, as the Teſtator hath thought him able and qua- 
lified. And Adminiſtration may not be granted to another, tho* the 
Executor becomes Bankrupt; but it may, if he become Non Compos, 1%id. 307: 
for this natural Diſability. | 
Where an Executor is appointed, he may accept, or refuſe the 9 Rep. 37. 
Executorſhip ; but after Acceptance, may not refuſe, nor accept after 
Refuſal. If there are many Executors, and one of them proves the Ferk. 455. 
Will, and takes upon him the Executorſhip, it ſufficeth for all; but Nas Rias. 
the reſt may at any Time after join with him, and intermeddle with 102. 
the Eſtate ; tho” if they all refuſe, none of them ever after will be 
admitted to prove the Will: The Ordinary in this Cafe, or where 1 Init. 113. 
an Executor dies before Probate, grants Adminiſtration with the Will **'* 299. 
annex'd, and the Teſtator is look d upon in Law to die Inteſtate, and 
without Executor. Actions are to be brought by Executors, in the Perk. 485. 
Name of all of them, tho' ſome refuſe the Executorſhip ; but him 
only that adminiſters is to be ſued, in Actions againſt them. Ihe « Roll. Abr. 
Poſſeſſion of one Executor, is the Poſſeſſion of all; in the Eye of the 9*+ 18. 
Law, all are but one Executor, and moſt Acts done by or to any one 
of them, are Acts done by or to all. 
If a Man, who is neither Executor or Adminiſtrator, acts as an; Rep. 31,32, 
Executor; as when he takes into his Hands the Goods of the Deceaſed, 33: 
and converts them to his own Uſe ; or alters the Property by Sale, 


WO. or delivers ſuch Goods to Creditors, or Legatees ; receives any 8 Rep. 135. 


4 Debt due to the Deceaſed, or releaſes an Debt, c. he is Executor 9 Rep. 39 


n his own Wrong, and ſhall be ſued as Executor, and anſwer as far 


5 he acts : Nor can ſuch a one retain for his own Debt, againſt ano- 5 Rep. 30,33, 
ber Creditor, If a Man dieth inteſtate, and a Stranger takes the ** 


ceſtate's Goods, and uſeth them, he is Executor of his own Wrong. 
nt every Taking of the Goods of the Deceaſed, is not an Acceptance Dyer 166, 
male one chargeable ; as if a Man take away his own Goods in the. 
Houle of the Deceaſed ; or uſe ſome of the Deceaſed's Goods in the Noy Max. 
4 ; Ny Occaſions of his Family ; bury the Deceaſed, and fell his 102, 103. 
1 * 


that Purpoſe, c. | 
All 
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6 Rep. 47. 
1 Inſt, 374. 


1 Vent, 358. 


Lit. 69. 


Plowd. 277. 


5 Rep. 28. 
1 Inſt. 292. 
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All Goods and Chattels which belong'd to the Teſtator at the Tine 
of his Death, come to the Executor as Aſſets, and make him cha- a 
geable to the Creditors, and Legatees: Goods and Chattels, Debs ! 

Sr. recover'd by the Executor, by Action after the Death of the 
Teſtator, are to be accounted Aſſets; but not before recover'd, Ang a 
tho' a Plantation be an Eſtate of Inheritance, yet being in a foreign d 
Country, it is a Chattel to pay Debts. If Goods of the Deceaſed ate 
kept from the Executor, he may ſue for them in the Spiritual Cour, t 
or at Common Law: And if one ſeiſed of a Meſſuage in Fee-fimple fi 
Gr. hath Goods in the Houſe, and makes a Will and Executors, ani L 
dies; the Executors may enter into the Houſe, and carry away the t 
Goods. FL 

An Executor having his Power wholly by the Will, he may releaſe L 
an Action, Debt, or Duty, or do any Thing as Executor, before p- 1 
bate of the Will, ſo as he afterwards proves it; unleſs it be bringig al 7 

di 


1 Roll. Abr. 
917, 926. 


Eſtate left, after Debts paid. He is to make an Inventory of all the 


Dr. & Stud. 
c. 10. 

Perk. 486. 
9 Rep. 37. 
2 Inſt. 488. 


1 Roll. Abr. 
927, Kc, 


Plowd. 543. 
Dr. & Stud. 
C. 10. 


Noy Max. 
104. 


Plowd. 545. 


Off c. Exee. 
204, Kc. 


2 Vent. 353, And he is not bound to order, as in Caſe of 


1 Inſt. 111. 


Plowd.: $4J+ [ 


March 97. 


Sc. this muſt be deliver'd before any other 


Legacy of Goods, Aſſent of the Executor is neceſſary, 
gatee may take the ſame : No Property can 
gatee, wit hout it; and a Court of Equity, or the Spiritual 


of Actions, for Debts, ec. to maintain which, he muſt ſhew th Wl 
Teſtament proved. He may take the Goods himſelf, or give Powe i 
to another to ſeize them for him. His Office, is to bury the Teſta 
in a decent Manner, according to his Rank, and with Regard to the 


Goods and Chattels of the Deceaſed, with their Value, and all Debt | 
due to the Teſtator. And tlus Inventory is to be apprais'd in the P. 
ſence of two or more Creditors, or next of Kin to the Deceaſed; 
then prove the Will, before the Ordinary in common Form by hs ll 
own Oath, or by Witneſſes if required: And being exhibited in the 
Regiſter's Office of the Eccleſiaſtical Court, a Copy in Parchment s 
delivered the Executor under the Ordinary's Seal, which is tie 
Probate. And when all this is done, the Executor is to pay all Debs, 
before Legacics, in the Order following, viz. after the Funeral Cha- 
ges, the King's Debt is to be preferr d; then Debts on Judgments 
and Statutes ; Debts on Mortgages, Bonds, and other Specialties; 
Rent, Servants Wages, Debts on Shop-Books, &c. And if the Ex. 
cutor pays the Debts 1n any other Order, he is liable for the Debts 
a higher Degree, tho* out of his own Eſtate. Amongſt Debts al 
equal Degree, the Executor may pay himſelf firſt. "Thoſe Debts thit 
are firſt ſued for, ſhall be firft paid : And if no Suit is begun, the 
Executor may pay the whole Debt to any one Creditor in equal De. 
Bebe tho' there be no Aſſets left to pay another any Part of bs 
et. 8 
When Debts are paid in the Order above mentioned, the Execut 
is to pay the Legacies. And he may prefer a Legacy to himſelf, 1 
nothing remains to diſcharge the other Legacies : Afterwards, he ] We 
pay what Legacies he pleaſes firſt, or pay each Legatee a Part, u 
Proportion, if there be not enough to pay every one his whole Leg. 
ebts due from the Te = 

tator. But if there be a ſpecifick Legacy, as a Horſe, Silver Tankir, . 
acy ; if there * nel 
Aſſets. If there is enough to pay all the Legacies, after Debts pad nel 
the Legacies ſhall all be paid; but if there is not enough to pay Dev nl 
or more above Debts, the Legatees muſt loſe their Legacies. 19 
before a L- Y = 4 
be transferr'd to the L*- ee 
Cour, _”T 
,] 


2 


* 
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may compel the Executor to aſſent. After all the Debts and Le- plowd. 525. 
gacies are paid, that which remains 'tis ſaid belongs to the Executor, 326. 
by Virtue of his Executorſhip. But a Man made his Will, and an - 
Executor, without diſpoſing of the Reſidue of his Perſonal Eſtatez +: .. 
and adjudged that the Reſidue ſhould not go to the Executor, but be. _ 7% 
diſtributed amongſt the Relations of the Teſtator. | 2 

A Debt deviſed by the Teſtator, is not to be pc oy the Debtor to 
the Legatee, but to the Executor; who can give a ſufficient Diſcharge 


for it. An Executor pays out the Aſſets in Legacies, and afterwards Chand Rep. 


W Debts appear, of which he had no Notice, which he is obliged to Pay 536237149. 
the Executor by Bill in Chancery may force the Legatees to re fund | 
WF Legacies ſhall be paid notwithſtanding any Covenant, which is no Stiles 37. 
Duty till broken, Gr. But where there is a Bond to perform a 2 belt. Abr. 
W Thing, the Executor may pay the Legacies 7 Condition to return 
cem, if the Obligation become forfeited. If there are ſeveral Debts 2 Ventr. 358. 
due on Bonds from the Teſtator, his Executors may pay which they Vaugh. 8g. 

vill, except Action of Debt is commenced aq them; and if pend- 

ing an Action another Creditor proſecutes, before Judgment obtain'd 
by either, Judgment may be confeſs d to one, and he paid his Debt 

in Preference of the other. Where two Judgments are given againſt; Leon. ca. 
an Executor, the Judgment firſt given ſhall be firſt ſatisfied: But if 364+ 
che Judgments were given againſt the Teſtator, he who firſt ſues Exe- 
= cution, {hall be ſatisfied firſt. Where a Man wills that his Lands ſhall 
be ſold for Payment of Debts, his Executors ſhall ſell the Land, to 
pay the Debts. If Lands are deviſed to Executors to be ſold for Pay- 2 ca. 
ment of Debts, thoſe Executors that act, or that will ſell, may ſell, . 
| without the others. And where Lands are thus deviſed, a ſurviving 1 Inft. 113, 
Executor may ſell : But if the Deviſe be that the Executors ſhall fall v2. 
not of the Lands to them to be ſold ; if one dies, the other cannot | 
fell. If Lands are deviſed for Payment of Debts, ' Goods in the 1 Lev. 203. 
lands of an Executor, ſhall not be liable: But it is otherwiſe in Caſe 
of an Adminiſtrator. e | 
_ here there are two Executors, and one dies, Debt is to be brought 1 Leon. ca. 
Wzzainſt the ſurviving Executor; not the Survivor, and the Executor de. Re 
ot the Deceaſed. . But in Equity, the Teſtator's Goods are liable in 7. 
gw homſcever's Hands they are. A Teſtator bind his Executor, Co. Jac. 570. 

co his Goods, tho' he himſelf is not bound. An Executor may Dy. 14, 905. 
rccover a Duty due to the Teſtator; and is bound by the Teſtator's 
(Covenant, tho' not nam'd: But the Heir ſhall not, if not nam'd. 9 Rep. 87. 
here the Teſtator might have waged his Law, his Executors ſhall not Cre. Jac. 663, 
e charged with that Duty. Action lies againſt an Executor upon a 
= romiſe made and broke by the Teſtator. Executors may maintain Cro. El. 377. 
Acton of Trover, for Goods converted in the Life of the Teſtator. 

An Executor gives his Bond for Payment of the Teſtator's Debt; 1 Leon. 112. 


gor Executor, this is a Releaſe in Law of the Debt: But it ſhall be 
ets in his Hands. If the Obligee is made Executor by an Obligor, Lev. 73. 
oe Debt is not releas d, for he may till ſue for it; unleſs he admi- 2 Nelf. 785. 
iſbers, when he can't bring Action againſt himſelf ; He may retain 1 8E. 304. 
he Goods of the Obligor Teſtator, in Satisfaction of his De 1 

F there be no Aſſets, he may ſue the Heir upon the Bond. Where * Ing. :64. 
n Executor hath a Bond, and releaſes the Debt, tho' without Conſi- 

eration, it ſhall be Aſſets. But an Executor releaſing all Actions, P*Vif. 39. 


„Show. 
U of Suits * * 


is 
- 4 n 


Wt is 2 good Adminiſtration 2 tanto. If an Obligee makes the Ob- 8 Rep. 136. 
Pr 
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Suits and Demands, extends only to Demands in his own Right; r. 
3 Lev, 218. ſuch as he hath as Executor. In ding Debt by Bond againſt Exe. = 
cutors, the Plaintiff ſhould” alledge not only -Goods left; but thy FR 
Lin. 368. there's no Debt upon Judgment, Statute, Gc. On a Sci, fa. azain} _ 7s 
| an Executor, he carmot plead fully adminiſter d; but muſt plead (pz. FW I 
cially, that no Goods of the Teſtator are come to his Hands. 5 ; h 
405 Executor is not diſabled by Outlawry, to fue the Teſtztr? ? E 
Debts. Special Bail, is not requir'd of Heirs, Executors, Gr. in 1 
24 H.8. Action brought for the Debt of che Teſtator. And Executors or Ad. 
1 Salk. 207. Miniſtrators, are not liable to Coſts. Executors are excuſed fron | 
3 Salk. 106. Cofts, as having nd Knowledge of the Teſtator's Affairs: They (hl F 
pay Cofts for not going on to Trial; or where the Cauſe of Adm 
Cro. Jac. 447-Ariſes to the Executor himſelf, &. If an Executor makes himſe)f Ne 
a Stranger to the Will, or ae Plea, Oc. and it is found YE 
Dyer 185. again im Judgment ſhall be de s propriis : In other Ciſes, 4 
2 Welt. Abr. Bonds Teflatoris, And if the Sheriff return Nlla Bona, the Plain, 
2 may have either Cap. Cati f ac. or Elegit. An Executor is to paſs ln 
9 *Þ: 39. Account before the Ordinary, for the Goods and Chattels of le 
x Jac. 1, 17. Teftator : Tho! Executors are not to be called to Account, er (f- = | 


13 E. 1. By Statute, Executors ſhall have the like Writs, Actions, and Pr. 6 


ceſs, as the Teſtator might have had; and Treſpaſs and Damages . 
4 E. 3. c. 7. Wrong done to the Teftator. Executors of Executors, alo may hie 
Actions of Debt, Account, &. as the firſt Teſtator; and ſhall ar 
25 E. 3. c. 5. ſwer' for Goods, as the firſt Exeeutor. Executors of Tenants in Fee. 
32 H.8.c.37.fimple, or for Life, &. ſhall have Actions of Debt for Arreargy Y_: 
43 El. s. of Rent, and take Diſtreſſes againſt the Tenants in Poſſeſſion, Pe- 
ſons obtaining any Goods or of an Inteſtate by Fraud, or h -- RR 
curing Adminiſtration to be granted to a Stranger, are chargeable» FRY 
30 Car. a. c. j. Executors, to the Value of the Geods or Debts, &c. And Excu- 
tors and Adminiſtrators of Exeeutors in their own Wrong, ſhall be ea 
liable to pay the Dehts of the Teſtator, in like Manner as their Te- re 


tator or Inteſtate. | 


* 
, £1 


Ses Bona Notabilia, Debet & Detinet, Devaſtavie, its, We * 
Exigent. 


E XIGENT is a Writ ſued ont after a Capias, Alias and Plwis, Bl 2 
in order ta outlaw a Defendant, if he do not appear. It is 4- 

tected to the Sheriff to proclaim and call the Defendane five County ꝓ or 
Court-days, one after another, requiring him to appear upon Fi! np. , 
of Outlawry, and to be out of - the Protection of the King and b? .. 


3 Inft. 31, In all Indictments of Treaſon, Felony, Trefpaſs ti & armis, Ot, : - y 
4 Init. 177- if on-a Capias direRed to the Sheriff to take and impriſon the Oer, ne 
der, he cannot be taken, an Exigent is awarded to outlaw him : 
in every Capias that iſſues after Judgment, in a Civil Action, the E i 
gent ſhall go forth after the Capias ! Bur before Judgment, Nt 4 . | 
not fo ; there muſt be a C,, Alias and Pluries. MM 
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If a Petſon inditted of Felony, Gu. withdraw hamſelf ſo long till? ger. 10. 
W the Wric of Exigent is awarded againſt him, he thall forfeit bis Goods; 

and the Forfeiture ftand, tho he renders himſelf upon the Exigent, 

W and aficrwards is found not guilty : His Wathdrawing is a Flight in 

MW Law. But if the Party was in Priſon, or beyond Sea, Cc. he or 3 Inſt. 232. 

: . his Executors, may reverſe the Award of the Exigent, by Writ of 
Error. 63-2 oi ads Aa onto No * 

W Exigent and Outlatvry are alſo had in Actions of Debt, Caſe, Ac- 3: Eliz. 3 
count, &c. And in every perſonal Action where an Ex1gent ſhall be 
awarded, a Writ of Proclamation is to be iſſued out, to make Procla- 

W mations, in the County where the Defendant dwells, Oc. ES 
con ſuing out an Exigent for a criminal Matter, before Con- 4 RIAA M. 
W viction, there ſhall be a Writ of Proclamation, with the ſame Tee 
Wand Return, deliver'd to the Sheriff three Months before the Return. 


Vide Outlawzp. 


Extent, 


I, XTENT has two Significations in our Law ; one, is a Writ 
Wd to the Sheriff for the valuing of Lands or Tenements ; the 
cher, the Act of the Sheriff upon ſuch Writ. If one is bound to 
Ihe King, by Specialty, or others by Statute, Recognizance, Oc. 
Wand hath forfeited the ſame, an Extent ſhall be directed to the Sheriff 4 Rep. 57- | 
s ſeize and value his Lands and Goods to the utmoſt Extent. 
W The Lands and Goods are to be appraiſed and extended, and found F. N. B 131. 
che Inqueſt of twelve Men; and then deliver'd to the Party, in 
WOrder to the Satisfaction of the Debt. The Body of the Conuſor, 
ad all Lands and Tenements that were lis, at the Time of acknaw- 2 Ind. 326. 
WW-42ing the Statute, Oc. or after, into, whole Hands ſoever they come, C. 78, 78. 
We liable to the Extent. Copyhold Lands are extendible, during the 
fe of che Conuſor; but Copyhold Lands cannot be extended by 
eit: The Body, Goods, and Chattels, of the Copyholder, may 
e taken, Goods and Chattels, as Leaſes for Years, Cattle, &c. that 
e in the Conuſor's own Hands, and not 50 fide fold far valuable 
onſideration, are ſubject to the Extent. | 
= Lands in antient Demeſne, Annuities, Rerits, Gc. are extcridible, 2 Ind. 396. 
WD" a Statute, &c, If the Extenders appraiſe the Lands too high, the 3% 3% 
nuſee may pray that they ſhall take the Land, at the Rate a 
ed: And then ſhall have Execution againſt their Lands, for - Cro, fac. 42: 
Pc But this may not be on an Zlegir. The Conuſor cannot enter 4 Rep: 67. 
on the Conuſee, when Satisfaction is received, but is put to his 
E = = the Cafe of an Extent : Tho on Hegit, the Defendant 
A Reverſion of Lands, ec. cannot be extended: But an Office : Sid. 86. 
py, in Equity. And a Plaintiff had Judgment for his Debt and 2 2 
mages. de Reverſione cum acciderit, &c. Goods are to be delivered 39. 
e Party at a reaſonable Price, as Lands at reaſonable yearly Va- 
Fe; and pot to be ſold on Extent. After a full and perfect Execu- 31 H. 8. ;. 
n had by Extent, return'd and of Record, there ſhall never be 
Rerextent, upon an Eviction: But if the Extent be inſufficient in t Inft. 2904 
dere may be a new Extent, 
E” 1 A Conu- 
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Vauth. 3. A perpetual Union of the Tenancy to the Rent, or Rent to !“ 
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dero. Car. b, A Conuſee hath no abſolute Property in Lands by the Extent, 1] 
148, Delivery upon the Liberate; but they — of Law fr A ” 
Benefit. And where Land is delivered in Extent, it is as if the Co = 

1 Lutw. 429. nuſee had taken a Leaſe for Years, till the Debt is ſatisfied ; and h. 
bling accepted thereof, he ſhall not afterwards take out any new EA.. 
cution. | 1 ee ITY ES 

Hardr. 136. In a Ki. fu. ad computand. the Conuſee is to account according 0 YG 
© the extended Value; not the real Value of che Land, * 1 


715 


Ertinguilhment. 


[7 XTINGUISHMENT' is where a Man hath a' Rent, 9 
Terms de Service iſſuing out of Land, and he purchaſes the Land out « þ 


t 
Ly 327- which it ariſeth, whereby the Rent is extinct, and gone. And; Þ K 


r purchaſing Lands wherein a Perſon hath Common Appendant, W 
8 is extinguiſhed, So it is. of a Highway Appendant v 
nd. | | 
Inſt. 147- No one can have a Rent going out of his own Land: But a Ma 
muſt have as high an Eſtate in the Land, as in the Rent, or the Ren | 
Lit. 222. will not be extinct. If a Perſon hath a Rent-charge to him and uh 
Heirs, iſſuing out of Lands, and he purchaſeth any Parcel of k! 
L “ands to him and his Heirs, all the Rent-charge is extinct; the kn, 
r Inf. 148. being entire, and iſſuing out of every Part of the Land. But r- 
hath a Rent -Service, and purchaſes Parcel of the Land, out of ud“ 

it is iſſuing, this ſhall not extinguiſh all, but for the Land purchaſed; 
r "om being apportionable, according to the Value of ie 
Moor 94 Leaſe was granted to one for a long Term, and Leſſee leaſed . 
3:1 Land to another for twenty Years, rendring Rent; afterwards th 8 
Leſſee purchaſed the Reverſion in Fee of the firſt Term, and adjudj! 
that he ſhould not have the Rent on his Leaſe; becauſe that bein 
incident to the Reverſion, is now extinguiſhed, both being in the ſim 

Perſon. When the Freehold cometh to the Term, the Eſtate fo ⁵⁶ 
Moor 826. Years is extinct: And Diſcent of Lands to ſame Perſon, who hs! 
Term, willextinguiſh it. ä 2 = 


821, 


9 Rep. 139. Tenancy, is an Extinguiſhment of the Rent. By Purchaſe of = 8 
1 Eſtate in Fee- ſimple, an Eſtate-tail in the Lands is extin& and drown 8 Pl, 
250. By a Copyholder's taking a Leaſe of the Lands, his Copyhold is r 
z Lev. 143. tinguiſhed. A Releaſe of Common in one Acre, is an Extinguiſhmet! 
1 Salk, 304. of the whole Common. | wy, G 
Where a Leſſor enters tortiouſly againſt the Leſſee's Conſent, M V. 
Rent is extinguiſhed, And where a Debtee makes the Debtor Ex” "oF. 
tor, the Debt is ſaid to be extint, -— - 1. ** = 
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Extoꝛtion. 
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I"XTORTION is an unlawful Taking by any Officer, of ex- 

E traordinary Money, or other exceſſive Reward, by Colour of 

his Office, for the Execution of his Duty: Or it is the taking of Mo- 10 Rep. 192. 
ney from a Perſon, where none is due, or not ſo much, or before it 

is due. 

To take by Virtue of an Office, implies the Act to be lawful ; but 2 Ing. 206. 
to take by Colour of an Office, implies an ill Action. The taking : Lag. 368.- 
being for Expedition, is judg'd by Colour of the Office: But rea- 

W ſonable Fees, allowed by the Courts, in antient Time, it is no Extor- 

non to take. Where the Law will not ſuffer an Officer to take any v Roll. Abr. 
Thing, a Promiſe to pay Money, is void. | * 

= Extortion at Conimon Law, is puniſhable by Fine and Impriſon- 

ment: And by Statute, Officers of Juſtices, Or. guilty of Extor- 3 E. 1. 30. 
tion, are to render treble Value. | | 

; There are ſeveral Statutes for puniſhing Extortions of Sheriffs, 23 * 6 | 

Ws Bailiffs, Gaolers, Clerks of the Aſſize, and of the Peace, Attornies, * wy 1 
and Sollicitors, Ofc. f 10 NK ITW. 3. 

Officers ſhall be indicted of Extortion; and againſt Attorneys, 1 Salk. 383. 
Action may be brought for any Extortion, and the Party grieved ſhall 1 H. pe. 170. 
have treble Damages and Coſts. : | 

Extortion has been deem'd more odious than Robbery, it carrying 
an Appearance of Truth. 


1 


8 


Failure of Netoꝛd. 


A * G of Record is when an Action is brought againſt a Man, 

8 who exhibits in his Plea Matter of Record, and avers to prove it 
by the Record, and the Plaintiff denies there is any ſuch Record 1 
WE whereupon the Defendant hath a Day given him by the Court to 
bring in the Record, at which Day he fail then he is ſaid to fail of 
WE his _—_ and thereupon the Plaintiff ſhall have Judgment to re- 
cover, Oc. 6 
And if the Defendant brings in ſuch a Record, as is no Bar to the 
Plaintiff's Action, it is the ſame Thing; he fails of his Records And Dyer 187. 

3 4 99 Tenor only of a Record, &. is brought in, it is a Failure of [ 

Record. | | 
= On certifying a Record, where Nul tiel Record is pleaded, à ſmall Heb: 15%. 

I Pariance ſhall be no Failure of Record; but has beef order'd to be! 9:46. 
mended: | 


X x Falſe 
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Falſe Impꝛiſonment. 


B Impriſonment is where a Man is arreſted and reſtrain | 
from his his Liberty, without Cauſe, contrary to Law, 


2 Int. 35. If a Man is unlawfully impriſoned, he may bring Action of Trg. 

8 paſs for falſe Impriſonment, and recover Damages: Or have a Hl. 
Corp. and upon Return of the Writ, ſetting forth the Cauſe of the * My 
Commitment, &. if it appears to be againſt Law, he ſhall be di-. r. 
charged; or if it be doubtful, may be bailed, _ r 
Action of falſe Impriſonment lies againſt a Bailiff, for arreſting  * C 

Perſon after the Return of the Writ is paſt ; it being then without M 

-"_ 39» Writ, And when one is detained longer than he ought, tho' he wy | u. 

at firſt lawfully impriſoned, it is falſe Impriſonment. If a Sherif, © 8 
or Gaoler, detains a Priſoner in Gaol, after his Acquittal, it is unlay. | RA: 
ful Impriſonment; except for Fees ; not for Meat, Drink, G. Ri 

r Salk. 401. In a common Arreſt, where lawful, the Officer may make r ert 


2 
.-8 


> ORG Place his Priſcn : But if a Bailiff demand more than jaſt Fees, whe | 

offer'd, and keep a Perſon in Cuſtody thereupon, it will be falſe In. 
5 Mod. 95. priſonment. A Man arreſted of a Sunday, may bring his Action of 
” falſe Impriſonment; but one has been refuſed to be releaſed in ſuc 


TE > TO CEN * 


Caſe. | 
Dyer 241. The arreſting of a wrong Perſon, where there are ſeveral of 
Name; or of a Man without Warrant, Oc. are falſe Impriſonmen | 
in the Bailiff, | 
rin. Abr. Where a Perſon is taken and impriſoned, on a Proceſs unduly ob 
28 tained, Action of falſe Impriſonment lies by the Party impriſone! 


againſt him at whoſe Suit he is impriſoned ; but not againſt the Office 
10 Rep. 75. who executes it. Tho? if the Court out of which a Proceſs ilſus, | 
hath no Juriſdiction of the Matter, the Officer will not be excuſed. * 
2 Inft. 481. A Man under Arreſt, ec. is ſaid to be in Priſon. And the Lav © 
tavours Liberty, and the Freedom of a Man from Impriſonment. 


Falſe Judgment, See Attaint. 


Fallifying a Record, &c. 


H. P. C. 51 is as much as proving a Thing to be falſe : And: | 

45%; Perſon that purchaſes Land of another, who is out-lawed of fe. 
lony, may falſify the Record, as to the Time when committed, * 
Point of the Offence : But not as to the latter, where he is fount 
guilty by Verdict. þ 

12:4. 4%, If a Man is attainted of Felony, &. and afterwards pardon dy 

Parliament, the Attainder may be fallify'd by him or his Heir, wi. 

out Plea : And a Judgment given by thoſe who had no good Au 
rity, may be falſify d without any Writ of Error, by thewing ti 
ſpecial Nlatter, 1 

0 Rep.43- The Iſſue in Tail, may falſify a Recovery ſuffer'd by Tenant iv 

Vell. 831. Life; where he in Remainder is not vouched, Gs. A 


- W1 
cal. 

+ 
Ws. 75 

A 
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Fealty. 


Y EALTY fignties A the Law an Oath taken by Tenants, on 

F Adnittance to their Eſtates, to be true and faithful to the Lord 

of whom they hold the Land. | 

8 Fealty is incident to all Manner of Tenures, except Tenancy at Lit, r31, 134, 
& Will, and Frankalmoign : Leſſees for Life, or Years, ought to do * Infl. 93. 
Pealty to the Leſſor, for the Lands oy hold ; and there can be no 

W Tenure without ſome Service. But Fealty is moſt Nr uſed for 
Copyhald Eſtates, held in Fee, and for Life. And this Fealty at firſt Les. H.. c:s. 
Creation of it, bound the Tenant to Fidelity; the Breach whereof, 

vas Forfeiture of his Eſtate. | 

= The Steward of the Lord may take Fealty ; but not Homage: Terms de Ley 
And it is done to the Lord in this Manner, viz. The Tenant holds his 39?» 339 
Right Hand upon the Book, and ſays to the Lord; I vill be to you 

Frrue and faithful, and bear to you Faith for the Lands and Tenements 

WWzobich I bold of you , And I will truly do and perform the Cuſtoms and 
WServices that I ought to do to you. So help me God. And then kiſſes 

the Book. | 

This Oath is in ſome Manors neglected; but it is generally ob- 

Wcrvecd. \ 


Fee-fimple. 


WI EE-SIMPLE is where a Man hath Lands and Tenements of 

Inheritance, to hold to him and his Heirs for ever. And Fee is 

P pplied to all thoſe Lands which are held by perpetual Right, by Ac- 

WKknowledgment of Superiority to a higher Lord. 

The Word Heirs, makes the Inheritance; and a Man cannot have Lit. 1. 

greater Eſtate, All other Eſtates are derived out of it; and it is 4 Inf. 226. 

Pithout Limitation ; But it may be limited by Act of Parliament. 1 Tail. 1g. 

An Eſtate granted, to hold to a Man for ever, or to him, and his 

ſſigns for ever, is an Eſtate only for Life; the Words his Heirs 

Peing wanting: But in a Will, the Inheritance may paſs without the « Ind. 9. 

Nord Heirs, Wills being more favoured than Grants. A Gift to one sR . 

nd his Children, and their Heirs, is a Fee-fimple to all jointly that 

ee alive. Tho' if Lands be given to a Man and his Heir, in the 1 Ind. s. 
igular Number, it is but an Eſtate for Life; and the Heir cannot Lit. Se. 1. 

e by Diſcent, he being but one, and therefore ſhall take nothing. 
Lands are given to a Man and his Succeſſors, this creates no Fee- 

ple: But to a Corporation, it is a Fee- ſimple. 

here are ſaid to be three Sorts of Fee- ſimple; Fee- ſimple abſolute, 1 Ind. 18. 

Pa Man and his Heirs for ever; Fee- ſimple conditional, where the 

ate is defeaſible by not performing the Condition; and a qualified 10 Rep. 97. 

ee.ſimple, which may be defeated by a Limitation, ec. and is call'd | 

= baſe Fee, upon which no Remainder or Reverſion can be expectant. 

t a Fee conditional, or qualified, are not properly Fee-ſimple. 1 Ing. 1, z. 

ben an Annuity is granted to one and his Heirs, it is Fee-ſimple 


3 A Fee- 
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Vaugh. 273- A Fee- ſimple, determinable upon a Contingency, is a Fee to 20 
Deer 33. Intents; but not ſo durable as abſolute Fee. A Fee-ſimple canny 
1 Plo#d. be limited upon a Fee-ſimple : Nor can a Remainder, it being in 
abſolute Eſtate, and nothing can come after it. Tho' it is ſubje 
to many Incumbrances, as Judgments, Statutes, Mortgages, Jointure 
Dower, c. wy | | 
b Toft. 303, In pleading Eſtates in Fee-ſimple, it may be generally alledgd, 


| 

: Inf. 11. but Eftates-Tail, &c. muſt be particularly ſhewn. Where a Man clin; | 
as Heir in Fee-fimple by Diſcent, he muſt make himſelf Heir to hin 

who was laſt ſeiſed. 

All Eſtates at the Common Law were Fee: ſimple. = TFT 

Vide Diltent, Wills, &c. _ =: 

| C 

Fee-Farm. Wa 

EE-FARM is where a Tenant holds Lands of his Lord ij | } 10 

Fee, paying to him a yearly Rent for the ſame; which may o 

| ſo much as the Land is worth, or a Half, third, or fourth Part | MN 
F. N. B. 210, the Value, &c. And a Tenant that holds in Fee-Farm, ought nx | u 
, _ to do any other Service than mention'd in the Feoffment, but Fe) t! 
which belongs to all Kinds of Tenures. = 

Theſe Rents are more or leſs, according to the Terms of Agre | WB 

ment for Purchaſe of the Land, &c. and ſeldom to the Value, They | fe 

Britt, c. 65. are to be at leaſt a fourth Part of Value of Land: And it is th | R 


Nature of Fee-Farm, that if the Rent be behind two Years, then dr 
Feoffor or his Heirs may bring an Action to recover the Lands, C. 
The King's Fee-Farm Rents, are a Sort of ſuperior Lord's Ren, | 
22 Car. 2. 6. payable to the Crown; and by Statute, the King is enabled by | 
Letters Patent to grant Fee-Farm Rents due in Right of his Crown, 
to Truſtees to * Sale thereof; and the Truſtees to convey tte 
ſame by Bargain and Sale to Purchaſers, &. = 
22&23Car.z. No Tenant in Tail of any of the faid Rents, is enabled to bar ti: ⁵ä 
Remainder, | | = 


Felony. 


ELONY is a Crime committed with a fell, fierce, or bitt 
Mind: And was antiently every capital Crime perpetrated vi 
an evil Intention. But a bare Intention to commit Felony, is 
Felony ; but a Crime for which the Offender is fineabe. 
: 1.9. 39. Felonies are either by the Common Law, or Statute Law : by 
3 Infl. 13. Common Law, ſuch as are againſt the Life of a Man, his Good 
or Habitation, or againſt publick Juſtice : Murder, Manſlaugit | 
Larceny, Robbery, Burglary, Breach of Priſon, ec. are Felomes! 
Common Law: Piracy, and Robbery on the Sea, is Felony yy ef 
Weſt. 8) mb. Civil Law : And Felonies by Statute, are very many. Alſo Flow 
. are of a publick, or private Nature; hurtful to the People in germ, 
or immediately to ſome particular Perſons. And of Felonies ge? 
Staundf.P.C.xally, there is one Sort which for the firſt Offence is allow'd ( . 
| Hawk. 107. and another that is not: But Clergy is granted, when not exp ny”: 
taken away by any Statute, ; A 
1 4 3 
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. If a marry'd Woman commits Felony in Company with her Huſ- 3 Inv. 310. 
bind, it ſhall be preſum'd to be done by his Command, and ſhe {hall 

be excusd ; but tis otherwife, where the Wife ſteals Goods alone. 

A Feme Covert cannot ſteal the Goods of her Hutband ; but if ſhe 
delirer them to an Adulterer, and he receives them, it is Felony in Ind. zor. 
him. If a Shopkeeper deliver Goods to a Perſon who pretends to buy 

them, and he runneth away with them, it is Felony. Stealing Goods 


3 | which Perſons by Contract are to ule, is Felony. A Gueſt ſtealing 


= Plate ſet before him in an Inn, &c. it is Felony : And Perſons who Raym. 275. 
haare the Charge of Things, as a Butler, who hath the Charge of 
Plate; a Servant, of a Chamber, & v. may be guilty of Felony. Like- 
viſe the leaſt removing of a Thing, in common Attempts of Felony, 
s Felony, though it be not carry'd off. But Goods muſt not be of a 3 lid. 30g, 
& baſe Nature; ſuch as Dogs, &c. Nor Fere Naturæ, as Deer, Hares, 3'* 


Gr. unleſs made tame; when 'tis Felony to ſteal them. Taking 


with Corn, 


Por relicve Priet 


= away Turkeys, Geeſe, Poultry, Fiſh in a Trunk or Pond, &c. is Felony: 
= By Statute, embezling Armour, to the Value of 20 5s Acknow- 22 tar. 2. 3 
& ledging Bail in the Name of another; Bankrupts not ſurrendering, , Jac. 1. 26. 
or not diſcovering their Eſtates; ſtealing Bonds, Bills, Notes, &c. for 5 Geo. 1. 24. 
Money; Buggery, with Man or Beaſt; burning of Houſes, or Barns ; 8 5 
| Fe Acknowledging Deeds inroll'd in the Name of ano- 23 H. 8. . 
ther; or a Fine in the Name of another Perſon; Forgery of Deeds, Hie . 
upon a ſecond Conviction; and Forgery of Bank-Notes, Exchequer- 38 9 W. z tec. 
Bills, Lottery-Orders, Stamps, & c. Forying any Deed, or Bond, Gc. 2 Seo. 2. 
for every Offence, A Perſon helping another to Goods ſtolen for 4 Geo. 1. 1. 
W Reward, and not apprehending the Felon ; Houſe Robbery in the Day- 3? ug * 
time, and taking to the Value of 5s. Acknowledging a Judgment 4 Geo. 2. 
in the Name of another Perſon ; taking Lead, from Bars, &c. tix'd 16, 3%. 
to Houſes, or in Gardens; and ſtealing Linnen, from Whitening- 8 
Crounds, to 10s, Value; maiming any one maliciouſly, ſo as to dif- 22 Car. 2. 
able i Limb, Gr. Imbezzling Munition, naval Stores, Ordnance, * Fi g. + 
oc. Pickpockets taking above 12.4. from the Perſon, clam & fe. 
crete; gene N a Perſon of Malice prepens d; thoſe who receive, 27 Eliz. 2 
and Jeſuits, knowingly ; who attempt to kill, or 9 Ann. 16. 


do ſtrike a Privy Counſellor, in the Execution of his Office; Rapes n 


j of Women, and carnally knowing them, under ten Years of Age; * 


acknowledging of a Recognizance, or Recovery, in the Name of ano- 
cher; Rioters to the Number of twelve, not diſperſing in an Hour 1 Ge. 1. 5. 
after Proclamation; Robbery of Churches, or Sacrilege ; Servants . 


cence; Perſons receiving ſtolen 


loining their Maſter's Goods to the Value of 40 6. Ships caſting away, 8 E 


and deſtroying ; Soldiers ne. from their Colours without Li- 7 H. 7. +2. 
s from Felons; Woolen-Cloth N. 3. 


22 Car. 2. 


ſtolen from the Tenters, in the Night- time; Women ſtealing , ha- 3 H. 7. 2. 
ing Lands or Goods, or being Heirs apparent; Woods, Under- G0. . 28. 
Voods, malicioully burning, &. All theſe are Felonics, 


nd by a late Statute, Perſons convict of F elony, within Benefit 4 Geo. 1. rr. 
9 nd Clergy, may be ſent to the Plantations for ſeven Years, inſtead of 6 Geo. 1. 22. 
4 peing burnt in the, Hand, ar whipp'd ; And for Felony excluded 
* ergy, be tranſported for fourteen Years. Felons tranſported re- 
b ue * ie ſhall ſuffer Death. | 
* e runihment of Felony is Loſs, and Forfeitute cf Life, Goods. 
Lands, Oc. and Corruption of Blood,. ? "Ph 3s Ja; mains 
Vide Burglary, Larceny, Robbery, cc. 
Yy M | Felo 
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Felo de ſe, 


. 
. 


FE LO de fo is he that commits Felony by laying violent Hand; 


on and killing himſelf. 


Int. 54. When a Perſon of the Age of Diſcretion, and Compos Mentis, wit 
belt. 344. Deliberation and direct Purpoſe, kills himſelf, by hanging, drowning, 
ſtabbing, Cc. this is Felo de ſe: And a Felo de ſe forfeits all hs 
Goods and Chattels, when found by the Oath of twelve Men before 

the Coroner : But he does not forfeit any Land of Inheritance, nx 


being attainted in his Life-time ; nor is his Blood corrupted, G&c. 


3 Ind. 34: lf an Infant under fourteen Years of Age, a Lunatick during hi 


,unacy,.. one diſtracted by a Diſeaſe, or an Ideot kills himſelf, i ; 
not Felony,, And the Forfeiture of Felo de ſe is often ſav'd by the 
Coroner's' Jury finding their Verdict Lunacy. ' _ | 

1 Plowd..261, . | Goods are forfeited in theſe Caſes, for the Loſs of a Subject, an! 

| 5 Rep. 119. Breach of the Peace, Where a Perſon Felo de ſe is ſecretly bury', 

. _- that the Coroner cannot view the Body; Preſentment is to be made d 

2 Lev. 152.-it, to entitle. the King to the Goods, A Coroner's Inqueſt may k 
3 Med. 238. travers'd by an Executor in B. R. upon finding Felo de 2 | 

1H. P. c. 68. It is Felo de ſe, when a Man endeavouring to kill another, falls cn 

Kelw. 136. his own Sword, G. and kills himſelf. He who defires and perſuades 

= N Man to kill him, it is not Felo de ſe; but ſuch other a Mu: 

erer. 


The Bodies of Felo's de ſes are bury'd in the Highway, by 


Cuſtom. 
= Feoff nes. 


LEOFFMENT is a Grant or Conveyance of Manors, Me 
I. ſuages, Lands, or Tenements, to a Man in Fee-ſimple, of which 

Livery and Seiſin is made and deliver d. | 
At Common Law, the uſual Conveyance was by Feoffment, v 
which Livery. and Seiſin was neceſſary, the Poſſeſſion being thereby 
Ind. 9, 4g. given to the Feoffee; but if Livery and Seifin could not be made, 
by Reaſon there was a Tenant in Poſſeſſion, the Reverſion was grant- 
Weſt. Symb, ed, and the particular Tenant attorned. And this Conveyance » 
235-, ſaid to excel the Conveyance oy Fine and Recovery ; 1t clearing 
all Diſſeiſins, Abatements, Intruſions, and other wrongful Etats, 
Plows. 554. Which no other Conveyance doth. And for that it is ſo ſolemnly 
- pd publickly made, it has been of all other Conveyances moſt od- 

„ . | 1 

1 Ind. 3. It bars the Feoffor of all collateral Benefit, as Conditions, Power 
of Revocation, &c. and deſtroys contingent Uſes. But Feoffment 
Plowd. 214, may not be of ſuch Things whergof Livery of Seifin cannot be 
219. made; and if either of the Parties die before Livery and Seiſin, the 
Feoffment is voie. | | 
Hob. 171 A Feoffment is made of Land, to hold to the Feoffee and his 
Heirs, after Death of the Feoffor, though Livery and Seiſin be had, 


- 


it will be void; for an Eſtate of Freehold in Lands can't begin t | 


Poph, 6. Day to come. And a Feoffment in Fee upon Condition, Ct. bein 
inroll'd, but no Livery. made, was held no good Feoffment : But the 
e Incollment ſhall conclüde die Party to ſay, it was not his Deed. > 

44+ : 
a 3 | 


» 
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If a Man agrees to make a Feoffment on Condition, and after 34 AM. 1. 
makes it without any, and then Livery and Seiſin is made ſecumdum 
formam Chartæ; this is abſolute. And where a Charter of Feoff- 2 Dan. Ab. 13. 
ment is made, and in the Deed there is no Condition; but after- 
wards the Feoffor maketh Livery, expreſſing the Eſtate to be upon 
Condition, the Feoffment is of Force as if it had not been, But if 
a bperſon enfeoffs another as Security for — and after delivers , 1ng. 222. 
& Livery of Seiſin to him and his Heirs generally; the Eſtate ſhall 
be upon Condition. 5 922 0 
A Feoffment being a Common Law Conveyance, and executed by : Lev. 77. 
Livery, makes a Tranſmutation of Eſtate. If Leſſee for Life, and 1 Vent. 378. 
the Reverſioner in Fee, make a Feoffment in Fee by Deed, cach 
gives his Eſtate ; the Leſſee his by Livery, and the Fee from him 6 Rep. 5. 
in Remainder, A Perſon makes a Deed of Feoffment to the Uſe of 6 Rey. 18. 
his Will, he hath the Eſtate in the mean Time; and when the 
Feoffor by Will limits the ſame purſuant to his Power, the Eltate Lutw. 823. 
takes Effect by the Feoffment, and the Ufe is directed by the Will. 
Ihe Conveyance by Leaſe and Releafe, hath taken Place of this 
Deed; the Statute 27 H. 8. uniting, the Uſe to the Poſſeſſion, with- 
| out anal Entry, Sc. N | 18.2 | 


Fieri facias. 


IERTI facias is a Writ againſt the Goods and Chattels of a Man 
== againſt whom Judgment has been given, for Debt or Damages: 
And it lies againſt Executors or Adminiſtrators, to be levy'd of the 
Teſtator's Goods. | HP | 5 
The Sheriff is to levy the Debt or Damages, on the Goods and 
© Chattels of the Defendant ; and he may ſell a Term, Corn growing, 
[c. But Goods of a Stranger, in the Poſſeſſion of the Defendant, Dalt.Sher.60. 
W ſhall not be ſubje& to the Execution; the Sheriff at his Peril muſt 8 Rep. 96. 
take Notice whoſe Goods they are. Tho if the Sheriff enquires by 
Jury, who hath the Property, and it is found that they are the De- 
fendant's Goods, when they are not, this will indemnify him. The 
Sale of the Sheriff ſhall take Effect, though the Judgment is after- 
W wards revers'd ; but the Defendant ſhall be reſtor'd to the Value. The 
Sheriff is to {ell the Goods, and after the Debt levy'd, is Debtor to, Roll. Abr 
the Plaintiff; he cannot deliver the Goods to the Plaintiff, in Satis- 892. | 
faction of his Debt. 1 ok: ee Late. 50g. 1 
„ There may be a Teſtatum fieri facias into another County, if the; gat. 589. j 
& Defendant hath not Goods in the County where the Action was laid 
ss ſatisfy the Execution. If all the Money is not-levy'd on a Fi. fa. 1 Salk. 318. 
che Writ muſt be return'd before a ſecond Execution can be ſued ; 
And where the Sheriff returns that he hath levy'd Goods 4d Valen- 
em, he ſhall pay the Money, If a Sheriff having ſold Goods levy'd Sid. 407. 
by Fieri facias, doth not pay the Money, Action of Debt will lie Cre. Car 355. 
againſt him, and his Executors. 39707 e | Fe 
Where the Defendant in Execution is a beneficed Clergyman, and 
Wo return d by the-Sherift ; a Writ is to be iſſued to the Biſhop of 2 Ind. 4, 472, | Fi” 
che Dioceſe to levy the Debt or Damages de bonis Eccle/raſticis, where- 2: 
bon a Sequeſtration ſhall go forth, '&%. 19 1 
On 


1 
* 
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ſes pd the Sheriff cannot break open Doors, to tale l. 


Vide Execution, &c. 


E INE is a final Agreement, or Conveyance upon Record for the 

TL *' ſettling and aſſuring of, Lands and Tenements, acknowledy' 

in the King's Court by the Cognizor, to be the Rightof the Cognizes 

2 Ind. 511, Pines are either ſingle or double; fingle, where an Eſtate is grate. 

$7: 5... ed, and nothing render d back; double, which contains a Grant, o 

Seck. 21, 30. render back again from the Cognize to the Cognizor, of the Lan! 

itſelf, -or ſome Rent, &. out, of it, many times limiting Remainde, 

And of Fines there are four Sorts; a Fine ſur Cognizance de Dri 

2 Inſt. 513. come ceo, Ec fin le, which 13 the principal, and ſureſt Kind of Fine 

- — 38. it giving; preſent Poſſeſſion to the izee, without Writ of Exec. 

2 Inſt. 36. tion; a Fine ſur Done Grant & Render, call'd a double Fine, wherc 

; lows. 268. the Cognizce after a Releaſe and Warranty to him by the Cognizo, 

grants and renders back the Lands, G. A Fine ſur Copnizance « 
Droit tantum, which is a Fine executory, commonly us d to paß: 

Reverſion, and ſometimes by Tenant for Life to releaſe to him n 

Reverſion ; a Fine ſur concelſſit, us d to grant away Eſtates for Lit, 

or Years, and it is alſo executory, ſo that the Cognizee mult enter, a 

Rep. 86,88. have a Writ Hab. fac. Sei/m to obtain Poſſeſſion, Likewiſe Fns 

5 E. 1. are with Proclamations, or without; a Fine without Proclamation, i Þ 

H. 4 Fine at the Common Law; and with Proclamations, is termd 2 Þ 

32 H.8 Fine according to the Statutes, and this is the beſt Sort, and mat 
us'd. If there be Error in the Proclamations, it ſhall be a good Fire 

| at Common Law. io Peg ane ils rd 

Weſt Symb. A Fine being a feign'd Action, upon a Writ of Covenant, Gs. ſup 

Par. 2. - poles a Controverſy where there is none, to ſecure the Title that: 
Man hath in his te againſt all Men. And there are in eren 

Bratt. lib. 5. Fine five Parts, 1. An original Writ, uſually Writ of Covenan Þ 

2 Infl. 511, 2. The Licentia Concordandi, or King's Licence, for which a Fine  F 

5 "Leon. 234. to be paid call'd the King's Silver, 3. The Concord, contairiry 

the Agreement between the Parties how the Land, &c. ſhall pib 

4. The Note of the Fine, or Abſtract of the original Contra. Þ 

5. The Foot of the Fine, which includes all, ſetting forth the Dy, 

Year, and Place, and before what Juſtices the Concord was made, C. 

Of this there are Indentures made forth, which is call'd ingreſim 

che Fine; and it beginneth thus, Hec eſt finalis Concordia fall u 

1 Salk. 34t- Curia Dom. Reg. &. The Concord being the Subſtance, it ſhall | 

adjudgd a Fine of that Term in which the Concord is made, 1 

1 Salk. 357. the Writ of Covenant returnable. A Fine and Render tis ſaid, wh" | 

6 finiſh'd; is a Conveyance at Common Law, and makes the Cogn" | 

2 Nelf. Abr. a new Purchaſer; by which Lands ariſing on Part of the Moti | 

ws may go to Heirs of the Father. | - .... 

3 Rep. 77. Terant in Fee-fimple, Fee-tail, general, or ſpecial, Tenant in b 

mamainder, or Reverſion, may levy a Fine: So may Tenant for Lit 3 

5 Rep. 1:4. to hold to the nizee for Life of Tenant for Life; but 1 AJ 

for Years, cannot levy a Fine of his Term, Fines may be 07 3 1 


han 


. —<z 
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ot all Things in eſe Tempore Finis, which are inheritable; but not 
; o Things gp is of „ or FE Lands held in Tail, by the King's Let- 
| ters Patent; of Lands reſtrain'd from Sale by Ad of Parliament; 
or of Lands in Right of one's Wife, without the Wife, &c. Lands wen. Symb. 
bought of divers Perſons, by ſeveral Purchaſers, may pals in one Fine, "oY 
to fave Charges; but the Writ of Covenant muſt be brought by the 
& Vendees againſt all the Vendors, and every Vendor warrant againſt | 
him and his Heirs. By Fine, almoſt any Kind of Contract may be 1 Rep. 96. 
made and expreſſed; by it a Jointure for a Wife may be ſettled, a 10 Rep. g6. 
Gift in Tail, Remainder over, &c. And Uſes may be rais'd and 
created, &. declar'd by Indentures before or after levying tlie Fine. | 
No fingle Fine may be with a Remainder over to any other Per- Plowd. 248. 
ſon not contain'd in it : But if A. levy a Fine to B. ſur Cognizance de Ke. 
Droit come ceo, &*c. and B. by the ſame Concord grants and renders 
back the Land again to 4. for Life, Remainder to C. the Wife of 4. 
for her Life, Remainder to 4. and his Heirs this will be a good 
Fine, and by it a Jointure * be, and is often made, Women 
Coverts, and Infants, ought to be cautious in levying Fines ; if a Dyer 359. 
| marry'd Woman levy a F ine with her Huſband of her own Lands, 30 Ed. 3. 
ſhe cannot reverſe it during the Huſband's Life, or after his Death; 
and if it be of her Jointure, ſhe may loſe her Thirds: Fines by In- 
fants, are to be revers'd during their Minority, or they are good. A Ad. Pl. 53. 
Feme Covert levying a Fine with her Huſband, is to be examin'd in 
rivate whether {he does it voluntary, and not by Compulſion. No 
Fine of the Huſband alone, of Lands of the Wife ſhall injure tier; 37 H. 8. 
but that ſhe, or her Heirs, ec. may avoid it: And if a marry'd Wo- 
man levy a Fine, without her Huſband ; it may be avoided by him «2 Rep. 122. 
by Entry, &c. Huſband and Wife, Tenants in ſpecial Tail, the Huſ- Hob. 257, 259. 
band only levies a Fine, this bars the Iſſue in Tail; but it remains in 
Right to the Wife as to herſelf, and to all the Eſtates and Remaiti- 
ders, as if the Fine had not been — 5 Corporations may levy : Rep. 57. 
Fines of Lands belonging to their Body: But Biſhops, Parſons, &*«. ptows. 138, 
are reſtrain'd from levying Fines, to bind their Succeſſors ; nor are 
they barr'd by Fine and Nor-claim, | z 
When a Fine is paſſed, Privies in Blood, as Heirs of the Cognizor, Plosd. 367, 
re barr'd preſently ; but Strangers to the Fine, ſuch as are not Par- 375 
ties nor Privies, have five Years to enter and claim their Rights, &«. 4 H. <4 
The like Time have Infants after their full Age, Fenie Coverts after 
the Death of their Huſbands, Priſoners after Enlargement, Perſons out 
of the Realm after their Return, &. But if a Feme Covert dies while, zag, 
W ſhe is Covert, being no Party to the Fine; a Perſon in Priſon dies 
& whilſt in Priſon; or one beyond Sea at the Time of the Fine levy'd, 
never return; the Heir is limited to no Time, No future Iritereſt, 
can be barr'd by a Fine and Non-claim, until five Years after its; Rep. 93. 
coming in Eſſe; as in Caſe of a Remainder, or Reverſion. And where Rym. 151. 
| there is no preſent nor future Right, only a Poſſibility at the Time 1 Rep. 49, 
of levying the Fine, Gc. a Perſon may enter and claim when he e. 
rom When there is only a Right to a Rent, ec. out of the 5 Rep. 124. 
nd in the Fine, the Perſons that have it are not bound at all. | 
No Fine bars any Eſtate not diveſted and put to a Right. And he g Rep. 106. 
that at the Time of the Fine levy'd, had not any Title to enter, 32 H. 8. 
ſhall not be barr'd by the Fine: This is in Caſe of a future Intereſt, 
(not turm d to a Right) wn ns is not bound to claim; not 
2 m 
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Carter 82, in Caſe of Tenant in Tail, barring his Iſſue, When an Eſtate is put 
163. to a Right, and then comes a Fine and Non-claim, it is a perpetual 
2: H. 6. 43. Bar, Where Cognizor or Cognizce is ſeiſed of an Eſtate of Freehold, 

whether by Right or Wrong, the Fine will be good in Point of E. 


27 H. 8. ſtate; but not if the Cognizor hath nothing in the Land, Gc. if 


| one doth levy a Fine of my Land, while I am in Poſſeſſion, this Fine 

9 Rep. 106. will not hurt me; nor where a Stranger levies a F ine of my Land læt 
to a Tenant, if the Tenant pays me his Rent: So if there is Tenant 

in Tail, Remainders in Tail, &c. and the firſt Tenant in Tail bargaits 

and ſells the Land by Deed inroll'd, and levies a Fine to the By. 


gainee ; the Remainders in Tail, &c. are not bound, tho? five Ie 


paſs without Claim; the Law adjudges them always in Poſſeſſion. 
Cro. El. 896. Tenant in Tail, 1 1 7 and ſells in Fee, the Bargainee levie 1 
Fine, and five Years paſs in the Life of the Bargainor ; this ſhall not 
bar the Iſſue in Tail, but he hath five Years to claim after the Death 
of his Father. But if the Tenant in Tail had been diſſeiſed, and the 
Diſſeiſor had levy'd a Fine, and the five Years had pafled, without 
| Claim, that ſhall bind his Ifſue. 
2 Inff. 512, Fines are acknowledg'd before the Lord Chief Juſtice of C. B. at 
5 Go. 469. £90 of the Juſtices in Court; or before Juſtices of Afſize ; Commil: 
Dyer 220. fioners in the Country, by Dedimus Poteſtatem, &c. And may be 
avoided, by the Death of all or ſome. of the Parties, before finiſid; 
by Error in the ſuing them out; by Fraud or Deceit, &. But if 


1 Inſt. g, either of the Parties Cognizors die, after the King's Silver is enter'd, 


Plowd. 353: 


the Fine ſhall be finiſh'd. Contra, if they die before; it will avoid | 


the Fine. 


5 Rep. 43,33, The Record of a Fine may be amended, (if the King's Silver s 


paid) And a Fine ſhall not be reverſed for ſmall Variance, Gr. F 


1 Cro. 46g. there be Want of Original; or not Writs of Covenant for Lands in] 


everyCounty,&c.Writ of Error ſhall be had to make void the Fine: Ot 


it may be ſet aſide, by pleading, that neither of the Parties had any Þ 
Thing in the Eſtate at the Time when levy'd ; but this Plea my 


3 Rep. 88. not be pleaded by thoſe that are privy to the Perſon levying it. 


2 Nelf. Abr. Where a' ſecond Fine is levy'd and executed, and five Years pak, | 


it will bar a firſt not executed. A Fine was levy'd, and five Le 
Cro. Jac.'333. paſſed without bringing a Writ of Error; it was held a good Bar 
4 H. . 14 by the Word Actions: But ſhall not hinder where the Fine is er- 
10& 11 W. z. neous. Fines may be revers'd for Error, ſo as Writ of Error be 


brought in twenty Years, &c. 


1 Cro. 377. A Fine will bar the Heirs and Iſſue in Tail; but if one makes his Þ 
Title as Heir by another, and not by him as levy'd the Fine, hes 
not barr d. Remainders, or Reverſions, &c. are not barr'd by a Fine: 


But Recoveries bar them all. 
Fines for Offences, See Amerciament, 


Flight, 


T"LIGHT for any Crime committed, in our Law, implies Guilt 3 
T for that no Man Not guilty ſhould fly from, or be afraid c 
i 


| J uſtice. 


9 7 


4 BIRT. 2 „ 
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licht is found on Indictment, for Treaſon, Felony, &c. or be- 3 1n8. 218. 
he is, — in Caſe a Man be kill'd; the Offender is to for- 1 Row — 
feit all his Goods and Chattels, which he had at the Time of the | 

Indictment; and notwithſtanding his Acquittal, dut not the Iſfues of H. P. C450. 
his Lands, becauſe by Acquittal the Land 1s — When the 2 Ing. 281. 
Flight is found of Record, by Indictment upon the Death of a Man, 

before a Coroner, or by Verdict, the Offender incurs Forfeiture of 

Goods, to the Lord of the Franchiſe. | 

here is a Flight when one is indicted for Felony, and Proceſs 
being taken out againſt him, he makes Default in Appearance, where- 


f by an Exigent is awarded againſt him. 


Foꝛcible Entry. 
ORCIBLE Entry is defin'd to be a violent actual Entry into 
Houſes or Lands. ; | . , 
L When one or more Perſons furniſh'd with unuſual Weapons, vio- i — 77 
lently enter into the Houſe or Land of another; or uſe threatening 1 "of 
Words, and by that Means gain the Poſſeſſion ; or if they enter 
| peaceably, and then forcibly put another out of his Poſſeſſion, &. 
Theſe are forcible Entries, puniſhable by Law. And Indi&ment of 
forcible Entry lies for Tithes ; ſo alſo for Rents. If one enter the 
& Houſe of another, without his Conſent, although the Door be open, Cro. Car. 201. 
pet this is a forcible Entry, if he detains the Poſſeſſion. And when 
a Termor keeps Poſſeſſion of the Land at the End of his Term againſt Cro. Jac: 199. 
the Landlord, it is a forcible Detainer, But no Man can be guilty H. P. c. 46. 
of forcible Entry, for entering into Lands or Houſes in his own 
| Poſſeſſion ; as by breaking open Doors, G. of his Houſe, detain'd 
by one who has the bare Cuſtody of it. |; 
None ſhall enter into Lands and Tenements, but where Entry is; R. 2. 3 
& given by Law, and in a peaceable Manner, though they have Title 
of Entry, on Pain of Impriſonment, Gc. When forcible Entry is 3 H 6. g. 
W committed, Juſtices of Peace are to view the Place, and enquire of 
che Force, by a Jury ſummon'd by the Sheriff; arid cauſe the Tene- 
ments to be ſeiſed, and reſtor'd, and impriſon the Offenders till the 
bay a Fine, Gr. But not enquire into the Title of either Party. Alſo Date. 313. 
Action of the Caſe may be brought for forcible Entry, and treble : Int. 257. 
W Colts, &c. recover'd. ; | | 
= But it is no Force, where a Perſon has had peaceable Poſſeſſion 31 El. i. 
WF three Years, and his Eſtate in the Land not ended: Which may be 
W alledg'd in Stay of Reſtitution, and that is to be try'd, if the other 
Party traverſe it before Reſtitution. If a Diſſeiſee within three Years H p. c. 139 


makes a lawful Claim, this is an Interruption of the Poſſeſſion of the 
þ Diſſeiſor. 


299. 


Dince the Statute 5 R. 2. if a Man having good Right to enter on 3 Sk. 170. 
Lands, doth it forcibly, he may be indicted. Where there is a for- 1 Ventr. 23. 
eible Entry and Detainer, there may be Reſtitution ; but not for a 
brcible Derainer : The Juſtices on forcible Detainer may puniſh the sid. 97, 156: 
ce upon View, and fine and impriſon the Offenders ; though they 

ant meddle with the Poſſeſſion. 

Juſtices of Peace only have Power to enquire of forcible Entry; it Rep. 65. 


3 ut Indictments may be remo1*'d into B. R. and there the finding of 
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2 Salk. 588. the Force, which is in Nature of a Preſentment, is traverſable, | 
no Force is found at a Trial before Juſtices, Reſtitution not to he 
+ Salk, 154. granted: The ſame Juſtices of Peace may ſuperſede the Reſtitution, 
fore it is executed; and if Juſtices exceed their Authority, Infor. 

mation lies againſt them, 
1 Cro. 461. The Indictment for forcible Entry muſt ſet forth that the Entry 
Dult. 298. was Manu forti, to diſtinguiſh it from other Treſpaſſes Ji &. Arnic, 
and there are many Niceties to be obſerv d in drawing the Inditmen, 


Vide Reſtitution, 


Fozeign Plea, $c. 


OREIGN Plea is a Refuſal of the Judge as incompetent, the 
Matter in Hand not being within his Precinct. But by Statut 
33 H. B. 14. foreign Pleas on Indictment for Felony, &c. may be try'd without 
Delay before Juſtices and by Jurors of the County where the Party 
| is arraign'd, tho* the Matter be alledg'd in another County: This er 
-— 75, tends not to Treaſon. Foreign Anſwer, is ſuch an Anſwer as is nt 
1 25 triable in the County where made: And foreign Matter, is triable i 
5 Mod. 335. another County. en foreign Plea is pleaded, the Court generally 
makes the Defendant ſwear his Plea to be true, or will enter u 
Judgment for Want of a Plea. 
Foreign Attachment, is an Attachment of a Foreigner's Goods within 
any City or Liberty, for the Satisfaction of a Citizen's Debt owing 
Calt. Rep. 66. from ſuch Foreigner. And by the Cuſtom of London, G c. a Var 
may attach Money or Goods in the Hands of a Stranger : But fore 
Cro. El. 691. Attachment cannot be had, when a Suit is'depending in any of 
Courts at Weſtminſter. 
The Matter then may not be meddled with by any other Court, 


Foꝛeſts. 


["OREST is a Place 4 ed by Royal Authority, for tit 


peaceable Abiding and Nouriſhment of Beaſts and Fowls, of tit 


Manwoodc.1. King's Game; for which there are peculiar Officers, Laws and O. BY 
dinances : And this Territory of Ground, ſo privileged, is knowl am 


by Metes and Bounds. 


4 Ing. 300, The King may make a Foreſt in his own Ground at this DI 


8 but not in the Ground of a Subject, without his Conſent. Tix 


King may grant a Foreſt to a Subject; but it is not properly 4e 


reſt, but a Chaſe in the Subjects Hands: If the King gives Auth 


Gro, Jac. 155. rity for the Adminiſtration of Juſtice in the Foreſt, and for the 1 


tee to have Officers of a F the Foreſt continues in the 
4 Inft. 298. a Subject; but without ſuch Liberties, it is only a Chace. 


Cr. Jac. 155 Owners of Woods, of Foreſts, or Chaſes in the Hands of Saban BY 


may without Licence of the Foreſter, cut them down; but i 
Ibid. ought to leave ſufficient Vert. Incloſures cannot be in Fares 15 
an 


Chaſes, unleſs with low Hedges; and they may be deſtroy'd 


open, though of forty Years Continuance, if they were not 8. 
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There may be a Preſcription for Common in a Foreſt, at all 3 Lev. 1+; 
Times; tho? it was formerly held, that the Fence-Month ſhould be ex- 
cepted: And Foreſts may be diſafforeſted, but Right of Common ſhall Poph. 93. 
remain. He that hath a Grant of the Herbage of a Foreſt, Cc. can- Read. Stat. 3. 
not take it but of the Surpluſage above competent Paſture for the Vl. 305. 
Game. Lords of Parliament ſent for by the King, may in — þ Inst. 305. 
and returning kill a Deer or two in the King's Foreſts; but it mu 


g not be done privily. 


' He who hath Licence to hunt in a Foreſt, is to take Care not to Manw. 280, 
exceed his Authority; for if he do, he ſhall be taken for a Treſpaſ- *** 
| ſer ab Initio. In every Treſpaſs of the Foreſt, the Puniſhment is to 
be impriſon'd, ranſom'd, and bound to good Behaviour; which muſt 
be executed by Sentence of the Lord Chief Juſtice in Eyre, at his 
Court of Juſtice-Seat : Officers belonging to Foreſts ſhall not im- 7 R. 2. 
* priſon any Perſon, without due Indictment, &c. By Chart. de Fo- 2 Roll. 122 
reſta no is to loſe Life or Member for killing the King's Deer, 
but ſhall be fin'd and impriſon d, Gr. But by Stat. 9 Geo. 1. to 
hunt, wound, or kill Deer in any Foreſt, &«c. arm'd and diſguis'd, is 
* Felony. | 
| Clos of Swainmote, c. are to be held for Foreſts. The Claws 9 H. 3. «. 
of the Fore-feet of Dogs kept in Foreſts, to be cut off. Treſpaſſers 
in Foreſts, &. ſhall pay treble Damages, and ſuffer three Years Im- 3 E. 1. 20. 
* priſonment. A Foreſter is not to be queſtion'd for killing a Treſpaſ- ** E. 1. 1. 
ſer, who will not yield himſelf. No Officer of the Foreſt may ſur- 14 E. 1. 
charge the Foreſt, on Pain of Impriſonment. Perſons having Wood * 
within the Foreſt, are to take Houſe - bote, &. by View of the Fo- 


reſters. The Bounds of Foreſts to be aſcertain d. 60h 6 Chee. 


i Sher iffs may make Inqueſt of the Bounds of Foreſts, and return it 
into Chancery. e | 
- Foreſtallers. 


ORESTALLER is he that buys Corn, Cattle, Viuals, or 
Merchandize, by the Way as they come to Fair or Market to be 
ſold, before brought to ſuch Fair or Market; to the Intent to ſell 


again at a higher Price, to the Prejudice of the People. 


The Puniſhment of this. Offence, is for the firſt Time two Months Terms de 
8 and Loſs of the Value of the Goods; for the ſecond 9 353 ; 
1 nce, fix Months Impriſonment, and Loſs of double Value of thee. 14. 
Goods; and for the third Offence, Impriſonment during the King's 
& Pleaſure, Forfeiture of all Goods and Chattels, and Judgment of the 

| Pillory. But this does not extend to Malſters buying Barley, Badg- 3 Cre. 237. 

ers licens d, ec. nor to buying Corn; to make Meal, or Starch, and 3 Ind. 196. 


& then to ſell it; nor to Hops, 


Buying Victuals coming b Land or Water to any Fair, Market, ; & 6 Ed. 6. 
Port, Sc. and diſſuading People from bringing their Victuals to Mar- 
ket; or perſuading them to inhance the Price, when brought there, 
are foreſtalling, role; | 


At Common Law, Perſons gulky of foreſtalling. upon Indictment R. P. C. 152. 
found, are liable to Fine and Impriſonment, — to their O-. 


fence. = 


Forfeiture,” Vide Attainder, Treaſon, Felony, &c. 
. RR Forgery. 
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Fozgery. | 
207 AL ORGERY- by the Common Law is a fraudulent making c = Bu 
1 2 altering of a Deed or Writing to the Prejudice of another Mans 
65, 66. Right; whether it be Matter of Record, or any other Writing, Deez 


5E.14% or Will, If any Perſon falſely forge, or cauſe to be forged, 9] 
Writing ſeal'd, Will, G. to the Intent the Inheritance of Lands nyy 
be defeated, or charged, or the Title troubled, ec. or publiſh, ! 
give ſuch in Evidence knowingly; he ſhall pay double Colts and U.! 
mages to the ny griev'd, be ſet on the Pillory, loſe both his Ear | 
have his Noſtrils ſlit, forfeit the Profits of his Lands and Tenemem Þ 
and ſuffer perpetual Impriſonment. Forging a Leaſe for Years, Ob 
gation, Releaſe, & c. the Offender is to pay double Coſts, ſtand ir 
the Pillory, and be impriſon'd for a Year. And the ſecond Offene, 
is Felony without Benefit of Clergy. | 
3 Inn. 169, A true Deed may be alter'd, and not forged in the Name of aw 
179, 172. ther: But 'tis Forgery to put more in a Will than directed. A 
forging an Aſſignment of a Leaſe, a Deed of Gift of Chattels, G. 
are not within the Statute, A Party griev'd by a forged Releaſe d 
H. P. C. 183. an Obligation, &. ſhall recover doable the Penalty as Damage 
Palſifying the Date of a ſecond Deed or Conveyance, to deceive : 
Purchaſer, &. is faid to be Forgery. v7 = 
2 Geo. 2. 23. If any one ſhall forge or counterfeit, any Deed, Will, Bond, No 1 FE 
Acquittance, &. or utter or Publiſh as true Knowing them tobe? 
| fence; but Attainder not to mie Ge. 


falſe, it is Felony for every 
Corruption of Blood. 


; Hawk. 184, The counterfeiting of Letters, Oc. is not properly Forgery, bu Fair 
a Deceit puniſhable. EIn x 


Foꝛmedon. 
ORME DON is a Writ that lies where Tenant in Tail enfet 
a Stranger, or is diſſeiſed, and dies, his Heir ſhall. have s 
* Writ to recover the Land. _ 5 30.) tt. : 
F. N. B. 211. There are three Sorts of Formedons. Formedon in Deſcender, k- | 
1 faſt. 326, minder, and Reverter 5 in Deſcender, for the Iſſue in Tail wich! 
393. claims by Diſcerit per Formum Dont; in Remainder, for him in R.“ 
mainder and his Heirs after the Eſtate of Tenant in Tail determind; 
in Reverter, for him in Reverſion, or his Heirs or Aſſigns, aſter le 
whole Eſtate-Tail is ſpent. If one give Lands in Tail, and for De. 
fault of Iſſue the Remainder to andther in Tail, and for Default “ 


ſuch, to revert to the Donor; if the firſt Tenant in Tail die wür: and 
out Iſſue, and a Stranger abates and enters into the Land, he in E.. 2 
 mainder ſhall have a Formedon in Remainder; but if Tenant n _ 
Tail, and he in Reifiaihder! alſo-die without! Iſſue, then the Dor”, e tif: 
or his Heirs, 'rhay hre Formedon in Reverter./ ., Wc |. 


Formedon in Deſcender 1s the higheſt Writ a Tenant in Tail * 2 =. 
Reg, Orig. have; and tis te only; Remedy che Ther hath for the Poſſeſſond ne 


| 25 F e  M 
. his Anceſtor, where he was dilſeiſed, Oc. But if an Heir be our = | 
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of his own Poſſeſſion, as if he be ſeiſed and put out, he ſail have 
Writ of Aſſiſe. 2 | | 

| There is a Formedon where Partition is made of Lands held in 

Tail, and one Parcener aliens her Part, her Heir may bring this 

Writ. 

, F 
T OURCHER is a Law-Term, ſignifying a Device uſen to de- 
þ lay the Plaintiff in an Action againſt two Perſons, who are not 
to anſwer till both Parties appear. _ 
It is where the Appearance or Eſſoin of one, will excuſe the other's ＋ 2 

Default; and they agree between themſelves, that one ſhall appear *7 389. 
or be eſſoin'd one Day, and for Want of Appearance of the other, 
have Day over to appear, together with the other Party; and at 
that Day, the other doth appear, and he that hath appear'd before 
Z doth not, in Hopes to have another Day by Adjournment of the 

Party who then appear'd : This is call'd Fourcher. 


| he Miſchiefs thereby, in delaying Cauſes, ©. are in ſome Mea- Weſtm. 1. 42. 
© ſure remedy'd, by Statute. | 


- Franchiſes. 


1 F is a Privilege or Exemption from common ju- 

1 riſdiction; as for a Corporation, to Hold Pleas to ſuch a Value, 

Cc. And Franchiſes are of different Kinds; extending to Counties, 2 Inft. 221. 
Hundreds, Manors or Lordfhips, Bailiwicks, Liberties of Foreſts, 
Fairs and Markets, Felons Goods, Waifs, Wrecks of the Sea, &c. all 

which come under the Name of Franchiſes | 

= AH Franchiſes and "Liberties are ſaid to be deriv'd from the F. N. B. 230. 
Crown; and a Franchiſe or Liberty, may be veſted in Bodies Poli- 

W tick, or Corporations, in many Perſons that are not Corporations, 

or in a ſingle Perſon. A Mayor of à Town, Bailiff, Cc. may have : Inf. 221. 
Liberty to keep Courts, in a certain Place, according to the Courſe * er . 
3 of the Common Law; and Power to draw Cauſes out of the King's a7 
Courts, by an excluſive Juriſdiction : But the Cauſes here may 

remew'd to the higher Courts. | And ſome Franchiſes (as York, 

hriſtol, 2 have Return of Writs; te whom Mandates are dirocted 

rom the Courts above to execute Waits, GG C”14 ́ w 

. Eranchiſcs and Liberties are ſome held by Charter; and ſome lie Finch. 263. 
n Preſcription, and Ufage, without Help ef Charter: Grants of Nich. 6. 
ranchiſes before Time of Memory, ought to have Allowance within 
Emory in B. R or the Exchequer, or by Gorhrmation on Record; 
end (hill be eonſtrued, as the Law was when made: But Charters 21n9.281,494 
Lranted within Time of Memory, are good without Allowance, or 
Confirmation. They may be forfeited by Miſ-uſer, or Non- uſer; and 

„ Mliuſer of any Pömt, where there are nuny, is a Forfeiture of all. 

ö If one hath Liberties, and doth not uſe them within Memory, they 
loſt. When a Perſon claims Franchiſes which he ought not to 


aue, it is an Uſuroar; ee | 
al be broddhe. upon the King; for which Quo Warranto 
| No 


9 Rep. 27. 
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Ui. Abr. No Franchiſes ſhall be allow'd, if the Franchiſe fails to admin. 
635. ſter Juſtice; but where there 1s ſuch a Failure, the Court of B. p | 
may compel them to do Juſtice, Where the Privileges of a Franchiſ | 
are abus'd, upon a Quo Marranto brought it is a Forfeiture, She. 
Lin. 1%. riffs on a Non Omittas, 1 ni Utlagatum, or Quo Minus, way erte 
Trin. 23 Car. and make Arreſts in any Franchiſe, A Franchiſe generally hath 19 
Relation to the County wherein it lies: But when the King is Pany þ 
H. P. C. 284. to a Suit, Proceſs ſhall be executed by the Sheriff, and not by py. | # 
liffs of Franchiſes; for the King's Prerogative ſhall be preferr d.. D 
9 H. z. Franchiſes and Liberties are confirm'd to all Cities, Towns, G. P. 
— by Magna Hart a, and other Statutes. | 


Frankalmoign, 


FRAN KALMOIGN is where an Ecclefiaſtical Corporation hol. 
eth Lands to them and their Succeſſors, of ſome Lord and b 
Heirs in perpetual Aim. . zT 
Lit. 137, 140. It is a Tenure by Spiritual Service, of the higheſt Nature, 11 
no Lay-Perſon can hold in free Alms; nor can any other but by 
Preſcription, or by Force of ſome Grant, before the Statutes of Mor. 
1 Init. 94, 98. main, 7 Ed. 1, 4 So that at this Day this Tenure cannot be.! 
5 Rep. 40. gularly created. But the King may diſpenſe with the Statutes, 1 to 
icenſe a Subject to make ſuch a Grant. And if an Eccleſiatal BW wh 
Perſon holds by Fealty, and certain Rent; the Lord may at u o 
Day confirm his Eſtate, to hold to him and his Succeſſors in Fai Fra 
almoign. _ I: 8 
Lit. 136. If thoſe that have Lands in A en fail to do Divine : Poi 
vice, the Lord is to complain to the Ordinary or Viſitor, who ſul 4. 
puniſh the Negle&, according to the Eccleſiaſtical Laws: And rt the 


Lit. 540. 


4A Inft. gs, not performing, Lyne Service in certain; as to read Prayers, ex dite 
Friday ;, diſtribute ſuch Alms, c. the Lord may diſtrain. | 55 
B i ! 


Fs is where a. Man ſeiſed of Land:“ 8 
T Fee. ſimple, gives it to another with his Daughter, Siſter, % f. 
in Marriage, to hold it to them and their Heirs. And by then“ M l 
Lit. 17. tient Law, where Lands were given in free Marriage, the Man *Y h 2 
Fitz. Abr. Woman had an Eſtate in ſpecial Tail, to hold of the Donor, , dne 
of all Services except Fealty, until the fourth Degre were pal, “ 
| counting themſelves in the firſt Degree. my 'Y 
Wood 120. e Gifts might be made as well after Marriage, as before; W 
amounted by Implication to Gifts in Fee-Tail, without Words H, 
or Body; but they are now out of Uſe. | 2 


. : Frank-Pledge. Sce Leet. 
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Frauds, 
RAU D' is Deceit in Grants, and Conveyances of Lands, and 
| þ Bargains and Sales of Goods, to the Damage of another, 
Deeds and Conveyances when obtained by Fraud, are void. And Vent. 329. 
Deeds of Gift, and Grants of Lands 8 to defeat 
ET Purchaſers, &c. are void. If a Man conveys his Land to Friends in 6 Rep. 23. 
Truſt, or to the Uſe of a Wife, or Children, &c. to defraud a Pur- 
E chaſer ; the Truſt ſhall go in Equity to the Purchater, and he ſhall Tothil 43, 44 
avoid the Eſtate; alſo it ſhall be liable for Debts. A Perſon levies a 
Fine to Uſe of himſelf for Life, Remainder to his Son in Tail, and Sid. 133. 
after ſells the Fee-ſimple to another; the Purchaſer may avoid this 
& Conveyance, being voluntary and fraudulent : So it would be 1f he 
ſettled the Remainder on his Wife, unleſs there had been a Conſide- 3 alk. 174. 
ration upon precedent Marriage. If a Man makes an Aſſignment of 
his Leaſe, and yet keeps Poſſeſſion of the Land, the Aſſignment ſhall 
be judged fraudulent. A Preſentation, obtained by fraudulent F. N. B. g8. 
Means, is void; fo is Sale of Goods and Chattels, though in open 
Fair or Market, if it be by Fraud. 
A general Gift of all a Man's Goods, may be reaſonably ſuſpected 3 Rep. 30, c. 
to be fraudulent, tho' there be a true Debt owing to the Party to 
whom made: And a Deed of Gift of all one's Goods in Satisfaction 
& of a Debt, is void againſt other Creditors, The - ſeveral Marks of 
Fraud in the Grant of Goods, are; 1. If it be general, without Ex- 3 Rep. 1%. 
ception of ſome Things of Neceſſity. 2. If the Donor continues in 
Poſſeſſion of, and uſe the Goods. 3. If the Deed be made in ſecret. 
4. If there be a Truſt between the Parties. 5. If made pending 
the Action. The Statute 13 Elig. makes the Deed void againſt Cre- Cro. Jac. 251. 
ditors; but not the Party himſelf, his Executors or Adminiſtrators, 
againſt whom it remains good. 
Where a Man is Party to a Fraud, all that follows by reaſon of Bid. 469. 
it ſhall be ſaid to be done by him. But if Fraud is not expreſlly 10 Rep. 56. 
averr'd, it ſhall not be preſumed; nor ſhall the Court adjudge it to 
be ſo, unleſs found by the Jury. Grants, &c. are to be on good 
Conſideration, bona fie; without any Truſt. A Grant upon good 
Conſideration, except it be alſo bona fide, is not within the Proviſo 3 Rep. 81,82. 
of the A& 13 Eliz. c. 5. The Conſideration muſt be valuable, as 
Money, Marriage, &c. If Tenant for Life commit Forfeiture, and Vent. 257. 
he in Reverſion enters, it ſhall be as a fraudulent Conveyance with 
Reſpect to Creditors. But if one indebted do really ſell Lands, tho' Mick 24 Car. 
to avoid Payment of Debts; if the Vendee be not privy to the Intent,“ K. 
as there is no Fraud in him, the Sale is good. 
By Statute, fraudulent Conveyances made to ſet aſide Debts, will 
de void againſt the Party, whoſe Debt is endeavoured to be avoided ; 
aud Parties juſtifying the ſame, ſhall forfeit one Year's Value of the 13 Eliz. 5. 
Lands, and the whole Value of Goods, G c. Every Conveyance made 27 Elz. 4 
to defraud a Purchaſer, upon good Conſideration, as againſt ſuch 
Purchaſer ſhall be void ; and Parties juſtifying to be bona fide made, 
We {hall forfeit a Year's Value of the Lands, &c. Where Lands are 
= conveyd with Clauſe of Revocation, and afterwards ſold for valuable 
| | b b Conſideration, 
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Conſideration, the firſt Conveyances ſhall be void againſt the Pur 


29 Car. 2. 3. Chaſer ; but Mortgagees made bona fide are not impeached. J]yq,. |? 
ments againſt Purchaſers for valuable Conſideration, ſhall be Jugs. | 


ments only from the Signing and Entry, &c. 


z A. M. And Deviſes of Lands, are deemed fraudulent and void againſt 


Creditors upon Specialties, &c. 


Freehold, 


FREEHOLD is that Land or Tenement which a Man holds i | 


Fee- ſimple, Fee-Tail, or for Life. 
Litt. 57. A Man having an Eſtate for Term of his own Life, or the Lift 
of another, hath a Freehold, and no other of a leſs Eſtate ; though 


Cro. Eliz. 87. Perſons having a greater Eſtate have Freehold, as Tenants in Fee, G. 
But when a Man pleads Liberum Tenementum generally, it ſhall be 
intended that he hath an Eſtate in Fee, and not a bare Eſtate durin Þ 


Life. . 
Freehold alſo extends to Offices, which a Perſon holds either in 
9 H. 3. 29. Fee or for Life, And by Magna Charta, no Man ſhall be diſſeiſe 


of his Freehold, &*c. but by Judgment of his Peers, or according u 
x Inſf. 6. the Law of the Land. A Leaſe for one Thouſand Years is not 2 


PFreehold, or of ſo high a Nature as Eſtate for Life. 
4 Rep. 63, Whatever is fixed to the Freehold, belongs to the Heir; and may 
not be removed by Tenants. Freehold-Eſtates of certain Value, ar 
required by Statutes to qualify Jurors, ec. 


Freſh Fozce, 


5 Force is a Force committed in any City or Borough | 4 
as by Diſſeiſin, Oc. of any Lands or Tenements, within the F 


F. N. B. 7. ſaid City or Borough. For Remedy whereof, the Party that is dan- 


nified and hath a Right to the Lands, by the Uſage of the City a | 
ola N. B. 4. Borough, may bring his Aſſiſe or Bill of Freſh Force, within fory | 
Days after the Force committed: In which Action, he may, by P's | 


teſtation, ſue in the Nature of what Writ he pleafes, 


See Fitzherbert, and the Old Natura Brevium. 


| Freſh Suif, 


RESH Suit is where a Perſon robb'd purſues the Felon imme b I 


diately, and then takes him, and brings Indictment againſt hun, 


upon which he 1s convicted of the Felony by Verdi& of a Jus q L 


Terme de Which being found, the Party robbed ſhall have Reſtitution of 


Ley 352,363 Goods. And though the Perſon robbed do not take the Thief pr lM 


ſently, but that it be ſome Time after the Robbery, if the Party di 


what in him lay to take the Offender ; and altho' he happens 0 


be taken by ſomg other Perſon, this ſhall be judged freſh Suit. 
Ancientlf 
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make a freſh Suit, the Party ought to make Hue Hp. C163. 
; 4 Sen Speed, and to have taken the Offender himlelf, &. 

But now, if he hath been guilty of no Negligence, but hath uſed 

all reaſonable Care in enquiring after, purſuing, and apprehending 

the Felon, it is allowed to be ſufficient. 

& Freſh Suit is alfo where a Gaoler purſues a Felon or other Per- 3 Rep. 
Econ, eſcaping from Priſon; a Lord purſues his Diſtreſs into another's 
Ground, on its being driven off the Premiſſes, Oc. 


Fugitives. See Flight. 


AGE-DELIVERAN CE is when one ſues a Replevin of 

Goods taken as a Diſtreſs, but hath not the Goods delivered, 
Sand the other avows; the Plaintiff ſhews that the Defendant is yet N 
Poſſeſſed of the Goods, and prays that he may 72 the Deliverance; *7 + 
whereupon Surety being put in by the Plaintiff for the Re-delive- 

Fance, a Writ ſhall go forth to the Sheriff to deliver the Goods. 
But the Party ſhall never have Gage-Deliverance till Iffue, or De- Kitch. 145. 
urrer in Law: And if the Property be claimed, he ſhall not gage F. N. B. 67. 


Weliverance ; nor where any of the Beaſts are dead, in the Pound, 
=”. 


Game. 


AME, is Prey got by Hunting or Fowling; and conſiſts of 

| Hares, Pheaſants, Partridges, Oc. for Preſervation whereof, di- 

ers Laws have been made. | 

lf a Man in Hunting ſtarts a Hare upon his own Land, and fol- ceo. Cat. 353. 
es and kills it on the Ground of another, the Hare is his own 
Id the freſh Suit is lawful ; but if he ſtarteth a Hare on another 

Werſon's Land and kills it there, he is liable to an Action. If a 
heaſant be on a Man's own Ground, he cannot purſue and kill Poph. 162. 
in another's Warren; he can only follow his Hawk, not take the 2 Roll. Abr. 
me. Where one hunts upon another Perſon's Ground; it has 39%, 466 
Ween held ſuch other Perſon can't juſtify the killing of his Dogs: 2 Cro. +08 
ut it was otherwiſe adjudg'd, Mich. 33 Car. 2. 

On Convictions for keeping Guns to deſtroy Game, by Perſons i ventr. 33. 
ho have not 100 J. per Annum, the Court of B. R. can take Notice 4 419. 
Wat the Statutes give Juſtices of Peace Authority in theſe Caſes : * I 
che Offence, and Time muſt be certainly alledged, or the Con- 

ion will be quaſh'd, A Party indicted for killing Game, ma 

; ordered to ſhew he is worth 100 J. a Year, to diſcharge himſelf. 2 Keb 30 
i be omitted ſhewing that he was not qualified. One 5 J. only Med. Cle. 
oered, in Action by Virtue of Stat. 8. Geo. 1. where 151, was E. 233 
for killing of three Partridges, Oc. 

I None may take Pheaſants or Partridges, with Engines in another 11 H. 3. 17. 
5 Ground, without Licence, by Statute. No Perſon ſhall kill 23 E1iz. 10 
Pheaſants, Partridge, Hare, or other Game, under the Penalty of . - 
. for every Fowl, Hare, Oc. Lords of Manors may authorize i Jac. i. 17. 


3 Game- 


188 The Common Law Common-plac'd. 


Game- keepers to ſeize Guns, Dogs of Perſons not having 100 . 

2 9 Year of Inheritance, or a Free Warren, &c. Conſtables by Virty; 
of a Juſtice's Warrant are to ſearch Houſes and ſuſpected Places fo 

4& Wa M. Game; and the Party not giving a good Account how he cane Þ * 
c. 23. by it, ſhall forfeit for every Hare, not under 5 r. nor above 20. | ( 
th 

uf 


5 Ann. c. 14. Chapmen, Victuallers, ec. having in their Cuſtody, Hare, Pheaſant: 
| Partridge, or Heath Game, incur a Forfeiture of 5 /. for every Hare 
and Fowl ; ſelling, and offering to Sale, is ſubject to the ſame Penalty, Þ 


5 Ann. 25. But one Game-keeper to be for one Manor, who ſhall be enter'd with to 
the Clerk of the Peace; and Game- Keepers are to be Perſons qualife/ no 

; Geo. 1. 11. to kill Game, or Servants to Lords of Manors, G.  #o 
1 me 

ane 


AMING is a Diverſion amongſt Gentlemen; but made ſuch il! e 
Uſe of by Sharpers, who mix with them, that Gaming-Houls #3 
are adjudg'd by Law a common Nuſance. | 
Dalt. Perſons keeping Gaming-Houſes, may be indicted at Common Lay; 
and both ſuch and the Gameſters are liable to Penalties by Sta Wu 
33 H. 8. Alfo Perſons having no viſible Eſtates, not making it aper 
that the principal Part of their Maintenance is got by other Me 
than Gaming, are to be bound to the good Behaviour, The Penaly 
of keeping unlawful Gaming-Houſes, is 40 3. a Day; and of Gans 
ſters 65. 8 d. Apprentices, Labourers, Artificers, &c. playing u 
1 Lill. 645. Dice, G. out of Chriſtmas Time, to forfeit 20 5s, The Stau: WA 
16 Car. 2. c. 7. gives treble Damages, againſt any Perſons who ul 8 
cheat at Cards, Dice, G c. And alſo enacts, that if any Perſon (al 
play at Gaming, not for ready Money, and loſe 100 J. or more, i 
Security taken for it ſhall be void; and the Winner forfeit treble ti: 
Value of the Money won. 
1 Lev. 2444 A Watch may be loſt at Gaming, which is convertible to rai 
Money, and not be within the Statute ; which reſtains ſuch Playz a 
: Lev. 94. Only as puts People in Debt. Action of Debt was brought for 10 
upon a Horſe-match, and in the Articles another 100 J. was artic 
Vent. 253. to be run for, if the Plaintiff required it; adjudg'd within the ** 
tute againſt, Gaming. Where Security is given for Money wot 
2 Mod. 297. Gaming to a third Perſon, not being privy to it, this is not within d 
1 Salk. 344. Statute, If a Perſon loſe Money, and give the Winner a Bill dag 
upon another, who accepts it; yet being founded on the illegal Vi 
ning, *tis within the Statute 16 Car 2. But it is otherwiſe, if u 
Bill be aſſlign'd for valuable Conſideration to a Stranger. | 
By this Act, Securities for Money won at Play, are to be void 8 
9 Ann. c. 14. and where Lands are granted by Mortgage, they ſhall go to the 1 ul 
Perſon who ought to 6 the ſame. If any Perſon ſhall loſe by * 
ming at one Time 10 J. he may recover it from the Winner, by 
tion of Debt; and if the Loſer do not proſecute, others may, 1 3 
recover treble Value, with Coſts: And Perſons winning at any ® bl 
Time 101. by Fraud, ſhall forfeit five Times the Value, ©. 3 
Ibid. If any one aſſault or beat any Perſon, on account of Money "* Wn 
by Gaming, he is to forfeit all his Goods, and ſuffer two Years la- 3 
* 1onment, 2 
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- Garniſhment: 


ARNISHMENT is where an Action of Detinue is brought | 

0 againſt one for Writings deliver d, and the Defendant alledging Cov: Iaterg. 
chat they were deliver'd to him by the Plaintiff and another Perſon 
upon Condition, prays that the other Perſon concern d may be oblig d F. N. B. 106. 
T to plead with the Plaintiff, whether the Condition be perform d or 

not; and thereupon a Scire facias ſhall go forth againſt him, for him 
to appear and plead with the Plaintiff, which is call'd Garniſhment, 
If the Garniſhee be return'd Sire feri, and make Default, Judg- Raft. 213. 
memt ſhall be had to recover the Writings, and Delivery againſt the 
© Defendant ; but no Damages againſt the Garniſhee, before he appear 
and plead. If the Garniſhee appears and pleads, and the Plaintiff re- Brown. raf. 
covers, he ſhall have Damages. | 
here is a Garniſhee in London, where Goods of another are at- 
tached in a Man's Hands, 


Gavelet. 


f 8 is a ſpecial Kind of Czſavit uſed in Kent, where 

4 the Cuſtom of Gavelkind continues, whereby the Tenant if he Fitz. Ceſſ- 

W withholds his Rent and Services due to the Lord, ſhall forfeit his vit. 6. 

Lands and Tenements : It was intended where no Diſtreſs could be 

bound on the Premiſes, that the Lord might ſeize the Tenement in 10 H. 3. 

the Name of a Diſtreſs, and keep it a Year and a Day; if within Terms de 
which Time, the Tenant came and paid his Rent, &c. he was admit- = 

Wted to his Tenement to hold it as before; but if not, the Lord was 

to enter and enjoy the Tenement as his own. | 

= This Proceſs is iſſued out of, and determin'd in the County-Court. 15 E. 4. 

and in the City of London there is a Writ of Gavelet of the like 

Nature. | 


Gavelkind, 


| AVELKIND is a Cuſtom annex'd and belonging to Lands in 
+4 Kent, holden by antient Soccage Tenure, and devidable between 
che Heirs Male. All the Lands in England were of Gavelkind Nas Lamb. 167. 
ture, before the Conqueſt ; but after that, when Knight-Service was 
ntroduced, the Deſcent. was reſtrain'd to the eldeſt Son, for Preſer- 

ation of the Tenure, ' E | 
== By this cuſtomary Tenure, all the Sons ſhall inherit, as Siſters at Lit. 210. 
e Common Law ; and when one Brother dies without Iſſue, all the ! Ing. 149: 
ber Brethren are to inherit him. The Heir at the Age of fifteen 
r, may give and ſell his Land; and tho? his Fathet be attainted 
43 pf Treaſon or Felony, he ſhall inherit. If a Son or Brother die, his 1 $atk. 245. 
eushter may inherit the Part of her Father; as Heir by Repreſen- 
on. A Wife ſhall be endow'd of half the Lands whereof the 1 In8. «11: 
4 luſband died ſeiſed; during her Widowhood, Alſo a Huſband ſhall 
ent by the Curteſy o 3 Lands, without any Iſſue Y 


* 


150 


Mich. 21Car. 
B. R. 


Lutw. 740, 
754 
Pyer 133. 


1 Rep. 103. 


2 Lev. 138. 
: Mod, 98. 


1 Inſt. 140. 
1 Sid. 136. 


Hard. 325. 


rt Inſt, 35 1. 


Perk. 57. 
Hob. 230. 


4 Rep. 80. 
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his Wife; and if he had Iſſue by his Wife, and ſhe die, he ſhall be ; 
Tenant by the Curteſy of the whole Land. But if he marry again,. 
having no Iſſue, he ſhall forfeit his Tenancy by the Curteſy: Ny | 
where he had Iflue by his firſt Wife. IB - 
Rent granted out of Gavelkind Lands, hall diſcend in Gavelkind 8 
as the Lands do. Land in Gavelkind is deviſed to Huſband and Wife! 
for Life, Remainder to the next Heir Male, &*c. the eldeſt Son hal} Þ 
not have the whole. Donee in Tail of Gavelkind Lands, had iſ. | 
three Sons, and it was held that all ſhould inherit: But if a Les 
for Life be made, Remainder to right Heirs of A. B. who hath three 
Sons, tis ſaid the eldeſt ſhall inherit the Remainder ; for in Caſe of Þ 
Purchaſe, there can be but one right Heir. Gavelkind Law, is the 
Law of Kent ; and is never pleaded, but preſumed. And all Ling 
in Kent, ſhall be taken to be Gavelkind, except thoſe which are di. 
gavell'd by particular Statutes. | | 
But by Statute 31 H. 8. great Part of the cuſtomary Lands c.! 
Kent is made diſcendible to the eldeſt Son; according to the Courſe f 
the Common Law. Tho' the Cuitom to deviſe Gavelkind Link ? 
and the other Qualities, and Cuſtoms, remain to this Day. 


Gifts. 


D EE of Gift paſſeth either Lands or Goods; and is applied u 
two Kinds of Conveyances, for either of thoſe Purpoſes, wiz 
there is no Bargain and Sale. : 

A Gift may be by Deed, by Word, or in Law; the two firſt ar 
obvious to common Underſtandings ; and the latter is when a Mas 
married to a Woman, the Law gives all the Goods of the Wife » 
the Huſband by the Marriage; if a Man be made Executor of a \il | 
the Law gives him the Teſtator's Goods: But in theſe Caſes, it B 
it were conditional; the Huſband is liable to the Debts of the Vit, YG 
and the Executor to the Debts of the Teſtator. | 4 

In Deeds of Gift, the principal Care is that there be po Fraud, v 
make them void, as to Creditors, &'c. All Chattels Real or Perſon 
may be given and granted without Deed, except in ſome few ſpecil Þ 
Caſes; and a free Gift is good, without any Conſideration, Bu 
when any Gift is made, to avoid Suſpicion of Fraud, it is beſt to ha 
it done in a publick Manner; and if in Satisfaction of a Debt, let tit 
Goods be appraiſed to the Value; and after the Gift, let the Dm 
take Poſſeſſion of the Goods, G. | | 

A Gift may be upon Condition: And if a Man ſay unto another 
Here I give you my Ring, with the Ruby, &c. and deliver it with» 
own Hand to the Party, this will be good Gift, tho' the Ring ber 
any other Jewel. So where a Perſon gives a Horſe to another, bei 
1 by a wrong Name; but if the Horſe was deliver d for is 

ſe of one abſent, a Miſtake of his Name will alter the Caſe, = 
If a Man having made a Suit of Clothes for another Perſon, pu 
IN and bids him uſe and wear it, it is a Gift of the App 

This is by Conſtruction of Law, in ſuch Caſes. 1 


l 
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G2ants. 


RANT is a Comps of ſuch incorpoteal Things as lie in 
Grant, not Livery, and cannot be given by Word only with- 
out Deed. . „ 
nn a Grant he that granteth is called the Grantor, and he to whom i 1nd. 301. 
the Grant is made, the Grantee; and the Grant is uſually made by 
the Words, Give, Grant, & c. which in a Deed of Things that lie in 
Grant, will amount to a Gift, Grant, Feoffment, or Releaſe, Gr. 
Wand may be pleaded as ſuch. : : 
Io every good Grant, the following Things ate requifite, viz. 1 Inf. 72. 
WT hat there be a Grantor, capable to grant; a Grantee capable of the 
hing granted ; a Thing granted which is grantable z that it be granted 
n that Manner as the Law _— and there be an Agreement ta 
Wand Acceptance of the Grant, by him to whom made, G r. | 
Once attainted of Treaſon, or Felony, may make a Deed of Gift Perk. ect. 
Sor Grant, and be good againſt all Perſons but the King, and the Lord ** 3" 
of whom the Lands are held; and for Relief in Priſon, they will be 
Food againſt them too. Grants made by Perſons Non Sane Memorie, 1 Init: 2. 
re good againſt themſelves; tho! voidable by their Heirs, Gc. Andr AV 
Who" Infants, and Feme Coverts, may not be Grantors, yet they may 
We Grantees ; but the Infant at his full Age may diſagree to the — 
nd the Huſband diſagree to the Grant to his Wife. 
Every Grant ſhall be taken moſt ſtrongly againſt the Grantor, and Litt. 
or the Grantee. The Grantee himſelf ought to take by the Grant 
mediately, and not a Stranger, or any in firuro. When the Uſe 1 Sund. 3224 
Pf a Thing is granted, all is granted neceſſary to enjoy ſuch Uſe, If 3**© 
Grant be made to a Man and his Heirs, tho' the Word Aſſigns be 
Wot expreſſed, yet he may aſſign at his Pleaſures A Man may grant 
Wn Annuity for him and his Heirs to commence after his Death. But 
ie Law will not allow of Grants of Titles, or imperfe& Intereſts ; Bac. Mar. 53 
r of ſuch as are merely future. In Grants there muſt be a Foun- Perk. «s. 
tion of Intereſt, or they will not be good; if a Man grant a Rent- 
arge out of Lands, when he hath nothing in the ſame, tho' he 
terwards purchaſe the Land, the Grant is void, | 
Words in Grants ſhall be conſtrued according to a reaſonable Senſe, Hob. 3-4. 
d not ſtrained to what is unlikely. By a Grant of Goods, Chattels 
Nen do not paſs. By the Principal, the Incident ſhall paſs 3 but not 1 Ing. 152: 
e Principal by the Grant of the Incident. In the Grant of a Thing, t Ind. 56. 
* hat is requiſite for the obtaining it is included. Where Lands are 4 Rep. 86. 
Wgranted by Deed, the Houſes thereon will paſs ; ſo alſo Woods, &c. 1484. XY 
Put not Trees in Boxes, ſeparate from the Freehold. If Timber- 2 1ng. — 
Arees are granted, the Grantee may come upon the Grantot's Ground | 
o cut and carry them away. A Man grants all his Wood that ſhall Ptowd. 15; 
prow in Time to come; it is a void Grant, not being in Eſe. A bare 3 Hen g. 
oſſibility, which is uncertain, is not grantable. oi ns 
Grants ſhall be expounded according to the Subſtance of the Deed z 5 Reb 34 
d not the ftri& Grammatical Senſe. And Conſtructions of Grants — 146. 
1 hall be agreeable to the Intention of the Parties. A Lord of a NManßoerr 
2 cop grant the ſame, and reſerve the Court-Baron, which is inſep - 
ai mncident, If a common Perſon grants a Rent, or _— Dux. Rep. 45. 


. 
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that lies in Grant, without Limitation of Eſtate ; by the Delivery f 
the Deed only, a Freehold paſles : But if the King make ſuch a Grant... 
Cro. El. 328.jt is void for Incertainty. A Grant to a Man, with a Blank for hs 
Chriſtian Name; or where his Chriſtian Name is nuſtaken, is vod. 
3 Rep. o. If a firſt Deſcription of Land in a Grantygis falſe, and the ſecond true.“ 
nothing paſſeth by it; tho” if the firſt bè true, and ſecond falſe, the Þ © 
Grant is good. 8 
And Grants may be void by Incertainty, Impoſſibility, being 
x Inft. 183, againſt Law, G. But where the Grant is impoſſible according t 
1 Rep. as. the Letter, the Law may make ſuch Conſtruction as by Poſlibility i 
may take Effect. > APs 


Guardians. 
© UARDIAN is he that hath the Cuſtody and Education of: 
Perſon, not of ſufficient Diſcretion to guide himſelf and hs 
Eſtate. And a Guardiatiſhip of a Minor, is an Intereſt in the Body, 
or Lands, &c. of one within Age, 
1 Inſt. 38. There are three Sorts of Guardianſhips ; viz. by the Commur 
Lit. 114,123: Law, by Statute Law, and by particular Cuſtom : By Common Lay, 
there are Guardians in Chivalry, taken away by Statute; Guardian 
3 Rep. 37. by Nature, as Father or Mother; Guardians in Socage, who are tit 
Tut. 305. next of Blood to whom the Inheritance cannot diſcend, if the Fathe 
does not order it otherwiſe ; Guardians becauſe of Nurture, when 
the Father by his Will appoints one to be Guardian of the Chill: RE 
11 Car. 2. 24. By Statute, a Father by Deed in his Life-time, or by Will, may d- s. 
pioſe the Cuſtody of his Child under 21 Years of Age, and not m. 
ried, during Minority to any Perſons, not Popiſh Recuſants, he thins Wl 
fit; who may maintain Actions of . Treſpaſs, &. againſt unlaufi 
| Takers away of ſuch Children, and take into Cuſtody their Land up 
1 In. 88, By particular Cuſtom, the Cuſtody and Tuition of Orphans, C. 
dtren of Freemen, Gr. is committed to the Mayor and Aldermen d 
+ London, and other Cities. = 
x Lill. 655. There are three Guardians alſo thus diſtinguiſh'd ; Guardian u 
Socage ; Guardian appointed by the Father; and Guardian appointl 
by the Court; the Guardianſhip in Socage continues till the Mind 
accompliſhes the Age of 14 Years, and then he may chooſe his Gui 
dian before a Judge at his Chamber, or in Court, or in Chancery BY 
2 Lev. 262, And the Ordinary, or Spiritual Court, may appoint a Guardian ove! 
a Minor, who hath only Perſonal Eſtate, till he is 14 Years of . 
Cro. Jac. 219. After the Minor is come to the Age of 14, he may ſue his Guard BY 
345% . Socage to account as Bailiff, A — Infant may be brought ins? 
Court, and aſk'd whether ſhe be willing to ſtay with her Guard' 
Palm. 252. No Minor can revoke” the Authority of a Guardian; but the Cot 
Stile 456. © may "diſcharge one Guardian, and aſſign another at Diſcretion. 1 . 
6% ae is not within the Statute 12 Car. 2. to diſpoſe of the . 
Ciulſlody of his Children; it belongs to the Lord or others, accord 3 
Late. 1190. to the Cuſtom of the Manor. But the Lord of a Manor hath Bs 
©... +.., , Power by the Common Law, without particular Cuſtom, ro grant l 
* © * Guardianſhipof an Infant Copyholder. .- x 
Keilw, 186, Before the Act 12 Car. 2. Tenant in Socage might have diſpoſed z 
nass Land, in Truſt for Benefit of the Heir z bot he could not de. BW 
- 3% SP 2 7 | 
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the Guardianſhip from the next of Kin to whom the Land could 
not deſcend. Bat now he may nominate whom he pleaſes to have vaugh. 185. 
the Cuſtody of the Heir; and the Lands ſhall follow the Guardian- 
ſhip, as incident to it; though ſuch ſpecial Guardian cannot aſſign Dyer 189. 
e Cuſtody, being a Truſt perſonal, and it determines by his 
Death. 
A Guardian in Socage may keep Courts, and grant Copies, and it cro.jac.g8.99 
ſhall bind the Heir; he is Dominus pro Tempore, and hath an In- 
tereſt in the Lands. He may let the Lands for Years, and avow 
in his own Name and Right, and his Leſſee for Years bring Eject- 
ment; but he cannot preſent to an Advowſon, for which he can- 
not account. A Guardian for Nurture appointed by Will, may make Cro. El. 678, 
© Leaſes at Will only. Guardians to Infants _——— Satis- 734- 
faction upon Record, for a Debt recovered at Law for the Infant; 
but it muſt be Guardians aſſigned by the Court to ſue. A Plaintiff Trin. 23 Cat. 
Infant may ſue by Guardian or prochein Amie, but be a Defendant 1 
only by Guardian. | 
Guardian in Socage ſhall make no Waſte, nor Sale of the Inheri- 
Stance ; but keep it ſafely for the Heir. Waſte is a Forfeiture of a Hard. 96. 
Guardianſhip; and a Man may be Guardian to an Infant againſt 
is Father, for Prevention of Waſte. Guardians are to take the Pro- Lite. 123. 
Wits of Minors Lands, ec. to the Uſe of the Minor, and on account- 
g for the ſame, ſhall have Allowance of Coſts and Expences; and « Inv. 89. 
2D — are robbed, &. without Default or Negligence, they ſhall 
e diſcharged thereof. A Guardian ſhall anſwer for what is [ot by 3 Salk. 177. 
is Fraud, Negligence, &c. and pay Intereſt for Money in his Hands, 
Which might have been put out. Where there are great Eſtates, 
Wuardians commonly paſs their Accounts yearly in Chancery; the 
Wetter to juſtify themſelves when the Minor calls them to a general 
Wccount at full Age. Action of Account lies againſt Executors, &c. 4 & g Ann. 
F Guardians. | 
lf Guardian in Socage dies, his Executor ſhall not be Guardian. Plowd. 239- 
here there hath been ſome Doubt of the Sufficiency of a Guardian z Mad. 177. 
== Socage, the Chancery hath obliged him to give Security. 
= A Woman-Guardian marries and dies, her Huſband ſhall not have 1 Plow. 293. 
e Guardianſhip. A Wife under Age, muſt appear by Guardian, Vent. 185. 
here Huſband and Wife are ſued ; or twill be vor: 


Habeas Corpus. 
ABEAS CORPUS is a Writ which lies where one is indicted 
I for any Crime or Treſpaſs before Juſtices of Peace, or in a 
ort of any F ranchiſe, and being impriſoned for the ſame, hath 
red ſufficient Bail, but it is refuſed where bailable ; he may then F.N. B. 250. 
= this Writ out of B. R. to remove himſelf thither, and anſwer 
Cauſe there, It is likewiſe a Writ to bring the Body of a Perſon 2 In- 52, 
= -ourt, who is committed to any Gaol, either in Criminal or 3% 615. 
1 vil Caſes. A Habeas Corpus removes a Perſon and Cauſe, from 
2 e. and Priſon to another; from an inferior, to a ſuperior. 
us Writ was a Remedy by the Common Law, for ſuch as were , Inn 3; 
oy imprifoned, to procure their Liberty; and by Statute 31 
5 | Dd d Car. 2. 


2 Cro. 3243. berty of the Subject, and muſt 
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4 Inſt. 182. Car, 2. a Priſoner. may have an Habeas Corpus from any Judge g. s 


31 Car. a. c. a. turnable immediately, ( unleſs committed for Treaſon or Felony 


ſpecially expreſſed in the Warrant, or other Offences not bailabæ 


and upon Certificate of the Cauſe of Impriſonment, be diſcharge 


upon Bail, to appear in B. R. the next Term, or at the next A. 


ſizes, &c. where the Offence is cognizable: And Perſons committee: 


for Treaſon or Felony, pred expreſſed in the Warrant, uy 
] eck of the Term, or Day of Se. Þ 

ons, &*c. are to be . to Trial; and if not indicted the en! 
otion the laſt Day of the Term, Gc. ſl Þ 


Prayer in open Court the firſt 


Term or Seſſions, upon V 
be let out upon Bail, unleſs it appears on Oath that the King's Wi. 


neſſes are not ready; and if upon Prayer, they are not indided a 
try'd the ſecond Term after Commitment, they ſhall be diſcharge! 


Judges denying a Habeas Corpus ſhall forfeit 500/, And the Ofice 
refuſing to obey it 100 l. Oc. No Perſon delivered on Habeas ( 
pus, {hall be committed again for the ſame Offence ; other than by 


Order of the Court where bound to appear, &*c. And Perſons a 
Priſon, are not to be removed into Cuſtody of any other Officer bs 


by Habeas Corpus, or out of England, &c. under like Penalties, 
1 Lev. l. A Haheas Corpus is a N e which concerns the l. 
obeyed in Counties Palatine, G. 
It is grantable, without Motion, to remove a Perſon upon an An; 
but not where committed for a Crime. Upon Habeas Corpus grant 
by the the Court of B. R. the Court made a Difference in the ks 


Leon. 70, 71.turn ; that where a Priſoner is committed by one of the Privy Co 


Lin. 2. be alledged. After the Return of a Habeas Corpus is read and fil 
in Court, it cannot be amended ; before filed, it may. Habeas (. 
pus may be granted in B. R. for any Perſon kept, againſt his Wil 


cil, there the Cauſe of his Commitment is to be returned part 


larly ; but when committed by the whole Council, no Caule ni! 


Trin. 1640. in Cuſtody of another. And the Court will grant a Habeas Cm 


to bring a Priſoner, not in Execution, out of Priſon, to be a Vi: 


neſs at a Trial; but tis at the Peril of the Party ſuing out h 


| - Writ, that the Priſoner do not eſcape. 


Corpus for a Priſoner to be at his Trial, in the Vacation-Tins 


1 Salk. 349. Where the Chief Juſtice of B. R. commits a Berſon to the Marla! 


2, 4. 
Pratt. Solic. 


by Warrant, he ought not to be brought to the Bar by Rule, b 
4 


beas Corpus, If a Commitment is without Cauſe, or non! * bl 
ſhewn, the Priſoner may be difcharged by Habeas ey But : 
%. 343. Man committed by a Court of Oyer and Terminer, ſhal 'Y 
at Liberty by Habeas Corpus without Writ of Error: And vi Bl 


not be 1 


there is a Defect only in the Form of Commitment, he is not wk 
diſcharged. 


Habeas Corpus cum Cauſa, doth remove the Body of the Party i XV 
whom granted, and all the Cauſes depending againſt him; 4 
Lil. 1%. upon the Return, the Offices doth not return all the Cauſes, l. 

_ deemed an Eſcape in him. In ſuing out theſe Writs in . K. 3 
262, 263. remove a Cauſe, &c. they are firſt carried to the other Court d i 


allow'd; and a few Days after Delivery, the Return muſt be al 
for, and ſpecial Bail put in at a Judge's Chamber; which des 
done, within four Days in Term, ard ſix Days in Vacation, the on 


A Judge will not grant a Habeas Corpus in the Vacation, for a! Þ n 
ſoner to follow his Suits; but the Court may grant a ſpecial L fa 
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is removed to the ſuperior Court: And if the Defendant be actu- 
ally a Priſoner, he (hall not be delivered from Priſon, till the Bail 
on the Habeas Corpus is accepted, A Habeas —_ ad Ræſpandend 
is where a Perſon 1s impriſoned at the Suit of another, in any 
Prifon except the King's Bench-Prifon z and another Perſon would 
ſue the Priſoner in B. R. this Writ removes the Priſoner from the 
Priſen where he was, into B. R. to anſwer the Action there. A 
Writ of Habeas Corpus is either Ad ſubjiciend* granted on the Crown- 
Side, to ſubmit to the Order of the Court, in Criminal Matters; or 
Ad Reſpondend granted on the Plea- Side, to anſwer the Party. 0 

No Writ of Habeas Corpus or other Writ to remove a Cauſe out 43 El. e. 5: 
of an inferior Court ſhall be allowed, except delivered to the Judge 
of the Court, before the Jury to try the Caufe have appear'd, and 
before any of them are ſworn, If the Steward of the infertor Court Cro: Car: 79. 
proceeds after an Habeas Corpus allowed, the Proceedings are void 
and the Court of B. R. will award a Superſedeas, and grant Attach- 21 Jac. 1. 23. 
ment againſt the Steward for the Contempt. But a Suit ſhall not 
be removed where the Thing in Demand doth not exceed 51. Nor 
where the Freehold, Title of Land, Gr. are concerned. Judges to 
proceed in Suits in inferior Courts, laid under 314. though there 12 Geo. r: 29. 
may be Actions againſt the Defendant by the Plaintiff exceeding that 

21 Hen | 4816 | 

None ought to take out a Habeas Corpus for a Perſon in Pri- 
ſon without his Conſent 3 unleſs to turn him over to B. R. and 
charge him with an Action in Court. | 

x 


Habere facias Seiſinam, 


JTABERE facias Seiſmam is a Writ that lies where one hath re- 
covered Lands, &c. by Ejectione firme, or other Action, to give 

Seiſin, and put him in Poſſeſſion thereof. There is alſo a Writ Ha- 
bere facias Poſſeſſionem, to the like Purpoſe, but commonly uſed 
when a Term for Years is recovered, &. | | 

Where any Houſe is recovered by Real Action, Gc. the Sheriff; Rep. 91. 
may break open the Houſe, if Entrance is denied, to deliver Poſſeſ- 
fion to the Perſon recovering by Law. And the Sheriff may raiſe pt. $6cr. 
the Poſſe Comitatus, in his Aſſiſtance, to execute an Hab. fac. Poſſeſ- 
Vn. in Caſe of Oppoſition. If a Sheriff delivers Poſſeſſion of more style 238. 
chan tis contained in the Writ, Action of the Caſe will lie againſt 
him, or Aſſize for the Lands: And Sheriffs can't return that ano- 6 Rep. 52. 
ther is Tenant of the Land by Right, Gr. which is to be deter- 
mined by Law, but muſt execute the Writ. One may have a Keb. 579. 
= Writ we Habere facias Poſſeſſionem, if a former Writ be not 
grell executed or returned; or where the Party 1 
Defendant's Means. i 6 e | 

If Perſons ſecretly lurk in a Houſe, and after a Sheriff hath re-; Leon. 145. 
ove all the Perſons he could find, and delivered Poſſeſſion to the Ci. 204. 
We mtiff, they expulſe the Plaintiff, and hold the Houſe with Force; 
pon this Return made, the Court will order a new Writ of Exe- 
anon, and an Attachment againſt the Parties. 
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/ 
Heirs. - 
— * $5 W 1 
EIR is one that ſucceeds by Diſcent and Right of Blood, 9 | 8 
Lands, Tenements, and Hereditaments, being an Eſtate of l. 1 I 
Dyer 99%. heritance. There is a Lineal Heir, as the Son of a Perſon; an | 
Collateral Heir, being the Brother, Oc. But a Man can have yy T 
Right Heir, to take Lands during his Life: One cannot be Her : 
ll after the Death of the Anceſtor ; he is in his Life-time, only WR D 


1 Inſt, 83. Heir apparent, or at Law. 
2 Lill. 11. The Heir is favoured at Common Law; the Anceſtor could ng 
by the Common Law, convey away Lands by Will from his Heir x 
Hill. 23 Car. Law, without Conſent of the Heir: But by the Statute 32 H. 8, & Wi 
— _— . Wills, the Law is altered in that Point. bious Words in a Wil 

” > ought to be interpreted for the Benefit of the Heir; and not to di. 
Hardr. 511. inherit him. If an Executor hath Aſſets, he is compellable in E. 
quity to redeem a Mortgage, for the Heir's Benefit. An Heir fl 
Canc. Rep. enforce the Adminiſtrator to pay Debts with the Perſonal Eſtate, u 
280, 297-.. preſerve the Inheritance. The Heir is not bound in the Bond af 
2 Saund. 136. his Anceſtor, unleſs expreſſly bound; if in a Bond a Man binds hi 
Heirs, but not himſelf, the Bond is void. A Man ſhall never lin 

7 his Heir to Warranty, where he himſelf was not bound; if be 
Cro. Jac. 570. make. a Feoffment in Fee, and bind his Heirs only to Warranty, the 
r Int. 356. Feoffment is void. A Grant of an Annuity muſt be for a Man and 
15id. 144. his Heirs, to bind the Heir, altho' there be Aſſets; and tho' name 
an Heir ſhall not be bound, except there be Aſſets. 5 
Canc. Rep.). The Heir at Law is preferred in Chancery in a doubtful Caſe, If 
an Heir hath Aſſets, and the Executor alſo, it is at an Obligee's El 
2 Plowd. 433. tion to have Debt againſt the one or the other; but he ſhall . 
1 Canc. Rep. charge them doubly, And where the Heir is ſued for the Debt c 
7+ his Anceſtor, and pays it, he ſhall be reimburſed by the Execut 
of the Obligor, who hath Perſonal Aſſets. Heirs and Executors, ar 
Dyer oz. both chargeable upon Specialties. Where Ceſtuy que Truſt dies, lu. 
29 Car. 2. 3. ing a Truſt in Fee-fimple' to deſcend to the Heir; this Truſt wille 
Aſſets by Deſcent in the Heir's Hands, and be liable to the Obi Be 
4 5 W. M. pation of his Anceſtors : And if an Heir has made over Lands i 
| len to him by Deſcent, Execution is to be had againſt him, to th: 
5 Mod, 122. Value of the Land, ec. whether the Heir hath Lands by Deſcei, 
with the Value, ſhall be tried and inquired of by Jury, to make hin 
anſwerable. 1 
Jones 88, An Heir is never chargeable without expreſs Lien and Aſſets, a" 
then no longer than he hath the Aſſets; for he is not obliged u Bl 
3 Salk. 179. keep them, till charged: But if there be Aſſets, he ought to ple 
truly, and confeſs them ; otherwiſe Judgment ſhall be given againll 
Moor 522, him de Terris propriis. Where an Heir is ſued for Debt of his . Wl 
ceſtor, his Body ſhould not be taken in Execution, or other Lands 1 
that he had not by Deſcent; yet if the Heir do not ſet forth wh 
Lands he had by Deſcent, it ſhall be intended he hath Aſſets ! 
cio Car.151. pay the Debt. A Collateral Heir ſhall be charged for Debts © 

the - Anceſtor. oY d 
Davis 4:9. When a Man recovers againſt an Heir, by Default or Verdi, 
on pleading Riens per Deſcent, a ſpecial Judgment De Terris DI 

3 
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fr may be entered; and the Plaintiff have all the Lands by De- 2 Leon. Ca. 16. 
ſcent in Execution: But if the Judgment be general, he can have 
only a Moiety by Hlegit. The Judgment and Execution ſhall be ge- mich. 1 w. 2 
neral, if the Heir acknowledges the Action, and ſhews that he hath M. B. R. 
bo much by Deſcent; but if he will not ſhew it, he loſes the Benefit Cro. El. 692. 
W cf the Law. Special Matter may be given in Evidence, on Neus per 3 
Deſcent, as that the Sale was fraudulent, Oc. 

in Action of Debt againſt the Heir, who pleads Riens per Deſcent, s Rep. 134. 
Judgment may be had preſently ; and 'tis ſaid when Aſſets deſcend, 
a Sci. fa. for Debt lies againſt the Heir of an Heir, to the tenth Nen 56. 
Degree. Under the Word Heirs, the Heirs of Heirs are compre- 
hended in infinitum: If Lands are given to a Man and his Heirs, 
all his Heirs are ſo totally in him, that he may give his Lands to 
whom he will. But a Baſtard ; an Alien, though born in lawful 1 Ing. 8,9, 22. 
Wedlock ; Perſons attainted of Treaſon, or Felony, whoſe Blood is 
corrupted, may not be Heirs. Ideots, Lunaticks, Perſons excommu- 
nicated, Outlaws in Debt, Treſpaſs, Perſons attainted in a Præmunire, 
Sc. may be Heirs. A Perſon deformed may be an Heir; but not a 2 Dany. 353. 
Monſter, without humane Shape. | 
The Word Heirs, includes Aſſigns in Grants, Gh. Debt upon - Lev. 13, 14. 
Leaſe for Years of Lands of Inheritance, rendering Rent to Execu- 
tors and Aſſigns, the Heir ſhall have the Rent: Contra, where re- Rep. 36. 
We ſ{crved only to the Leſſor and his Aſſigns. An Heir may enter for 3 Melt. Abr. 

Condition broken; and perform a Condition, to ſave the Land, &. 8881 

But the Heir ſhall not have Money due on a Mortgage in Fee, if * 
he be not particularly mentioned, but the Executor. An Heir may 
bring Action againſt one that injures the Monument, &. of his An- 
ceſtor. The Coffin and Shroud of the Deceaſed belong to the Exe- Jag — 
cutors, or Adminiſtrators; but the dead Body belongs to no one: But 
_ Caſes, where taken away, Actions and Proſecutions ſhall be 

_ | 

At the Common Law a Man may not be Heir to Goods and * Iaſt. 28, 18. 
Chattels ; but by Cuſtom, Heir-Looms go to the Heir, tho' Houſhold- 
Goods, Theſe are not deviſeable by Teſtament ; the Law prefers 
the Cuſtom before a Deviſe, which takes not Effect till the Teſtator's 
Death, and then they are veſted in the Heir by the Cuſtom. But 
Sale in a Man's Life-time, would make it otherwiſe. Ibid. 1%, 

Where a Woman with-holds Lands from the Heir, on Pretence of 
being with Child. Vide Baſtards, What Covenants ſhall bind Heirs. 
e Covenant. How Money to be paid on Mortgages, whether to 


Heirs or Executors, Gr. Vide Mortgages. 


See Diſtent, Fee-ſimple, &c. 


Veteditaments. 


— 
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t 

| , . C 

-EREDITAMENT fignifes all fock Things Corporal « | N 

Incorporeal, which a Man may have to him and his Heirs h) WM , 

Way of Inheritance; and which if they are not otherwiſe deviſeq, ! WM +1 

diſcend to him that 1s next of Blood. © . 

1 Inſt. 6, 16. It is a Word of a very large Extent, ſignifying whatever may be fe 
inherited or come to an Heir, be it Real, Perſonal, or Mixed: Aud! 


zInf.19,126. the Word Inheritance, is not only where one hath Lands or Tere. 
ments by Diſcent, but every Fee-ſimple, or Fee-Tail accruing by 

Lit. 9. Purchaſe, which a Man's Heirs may inherit : Alſo one may have li 
heritance by Creation; as in Caſe of the King's Grant of Peeragz 
by Letters Patent, &c. | 

1 Ind. 9, 49. Corporal Inheritances, relate to Houſes, Lands, G. which my 
be touched or handled ; and Incorporeal, are Rights iſſuing out of, 
or exerciſed with Corporaal Inheritances ; as Advowſons, Tithes, An- 
nuities, Offices, Commons, Franchiſes, Privileges, &c. And all thel 
may be comprehended under the Word Hereditaments, 


 Heriots. 


LIERIOT js the beſt Beaſt, or other Thing, that a Tenant dis 
poſſeſſed of, due and payable to the Lord. 
1 Inſt. 185, It is either Heriot-Service, or Heriot-Cuſtom; Heriot-Service, 5 
due by ſpecial Reſervation, and ſeldom reſerved on a leſs Eſtate than 
Coke's Copy. Inheritance, for which the Lord may diſtrain, or ſeize any Beil 
$24, 3! helonging to the Tenant on the Land: Heriot-Cuſtom, is that which 
is claimed by ſome particular Cuſtom, and uſually paid on Eitats 
for Life, or Years, particularly Copy-hold Eſtates, for which th: Ju 
Kitch. 261. Lord may ſeize, not diſtrain; and he may ſeize the beſt Beaſt, &. 
2 Init. 132. though out of the Manor, or in the King's Highway, being l 
proper Goods by the Death of the Tenant, ſo that he may take i 
wherever he finds it; and if a Tenant deviſeth away all his Good, 
| yet the Lord ſhall have his Heriot on the Death of the Tenant. | 
Plowd. 96, The Lord may properly ſeize for Heriot-Cuſtom; and take 1 
Keil. 84 Diſtreſs for Hee Service And for Heriot-Cuſtom, he ma Aar = 
| any-where ; but for Heriot-Service, only on the Land. A Herd Be 
goes with the Reverſion, as well as Rent; and the Grantee of e 
2 Saund. 166. Reverſion ſhall have it. A Heriot reſerved upon a Leaſe, is Herid- Ba 
Lutw. 1366. Service, incident to the Reverſion. And there may be Covenant u 
a Leaſe for Lives, &c. to render the beſt Beaſt, or ſo much in Mo = 
ney for an Heriot, at the Election of the Leſſor ; in which:Caſe e 
ay dhe Leſſor muſt give Notice which he will accept, before Action brought = 
Gro. Cas 262, Or Diſtreſs had, Gr. And the Lord may diſtrain any Man's Bes Bn 
m_ are upon the Land, and retain them till the Heriot is ft 
ed. —_—_ = 
Keilw. 8: Though a Heriot reſerved on Leaſe is called Heriot-Service, 150 HE 
not like where a Man holds Lands by the Service of paying 4 He E 
riot, &c. for where Heriots are thus reſerved, the Remedy 1s br = 
z = 
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treſs, or Action of Covenant upon the Contract; and the Leſtor 
Can't ſeize, as Lord of a Manor may do, the Beaſt of his Tenant 
# who holds by Heriot-Service. Where a Woman Life marries and 4 Leon. 239. 
dies, the Lord ſhall have no Heriot-Cuſtom ; Feme Covert cannot 
have Goods, to pay as a Heriot {© _ 
Of antient Right, neither the Lord nor his Bailiff might take He- 
riot-Cuſtom, before preſented at the Court of the Lord, as due on 
the Death of the Tenant. Fraudulent Gifts, Grants, &*c. to defraud 13 Eliz. c. ;, 
2 Lord of his Heriots, ſhall be void, and the Value of the Goods 
forfeited. 


Highways. 


IGHWAY is a Paſſage for the King's People; and of Ways 
there are three Kinds; Firſt, a Foot-way ; Second, a Foot- 
way and Horſe-way, for driving Cattle, &c. Thirdly, Regia Via, 
which contains the other two, and likewiſe a Cart-way. And any 
Jof the Ways before mentioned may _ be called the High- 1 Ind. 36. 
way, if common to all the King's People; ſo may a private Way, 

leading from Town to Town, Gr. but not ſuch a private Way as 2 Inf. 38. 
leads to a Village, the Church, or Fields. But thoſe Highways that * Vent. 189. 
are Drift-ways, and Cart-ways, leading from Market to Market, that 
are great Roads, or do communicate with them, are only under the 
Care of Surveyors. 

The Freehold and Soil of Highways, belong to the Lord of the 2 1nd. 705. 
oil; and fo do the Profits, as Trees, Oc. As well in the Caſe of a Pin s 
Highway, as of a Path-way, the Soil of the Way belongs to him 
who hath the Lands on both Sides; being preſumed to be firſt 

taken out of it. But if a Man builds Houſes, and leaves Ground : Lill. 692. 
for a Street between the Houſes, he ſhall loſe the Property, and the 
WGround itſelf, which becomes the King's Highway. 

A Highway lying within a Pariſh, the Pariſh is of common Right Vent: 183. 
bound to repair it; except it appear that it ought to be repair'd by 2 
me Perſon, either by Reaſon of Tenure, or Preſcription : Where 

vo particular Man is bound, the Pariſh is to repair. Private Ways 

Ware to be repaired by the Village, or Hamlet; and ſometimes by par- 1 Vent. 18g. 
ticular Perſons. It is the Occupier, and not the Owner of the Land, * Noll. Rep. 
ho eis chargeable with Repairs of Highwa And a Clergyman oy 
eeping a Coach and Horſes, not a Team, ſhall be obliged to ſend Per Hale Jul. 
ut 2 Team towards the Repairs of the Highways; a Coach and 
Horſes, doing as much Damage to the Ways as a Cart and Horſes: 

|. "ae Clergymen are not exempted from the publick Duties of the Lev. 13g. 
= on. | | | 

By the Common Law, the King may award a Commiſſion for Dat. 7. 
wending Highways, G. n the Realm : And all the Coun- 
ry ſhall make good Reparations of a Highway, where particular 
erſons are not bound to do it; for they have their Paſſage by the 
=_ y : On Indictment againſt a Pariſh, they can give Nothing in E- 

BH Vidence but that the Way is in Repair; though where a private 3 Salk. 18. 
eon is indicted for not repairing a Highway, it may be given in 

* vidence that another is to repair, &c, Indictments concerning 

3 ig hways ought to ſet forth that it is the King's Highway, and Cro. Eliz. 63 
= for 


1 Rep. 13. 


* 2 
1 
N 1 
1 * 
d 2 
'$ [ 
Xt 


Raxm. 215. be admitted to a Fine; but not after Verdict. 


r Silk. 358. indicted are not obliged to put the ſame in better Repair than it 
3 S. Ik. 183. has been Time out of Mind. If Defendants have made a Highway, 


Dalt, c. 26. no Excuſe for Inhabitants of a Pariſh, indicted for not repairing the 


1 Hawk. 221. When Statute-Work is not ſufticxent, Rates are to be made. 


1 Sid. 464. Cloſes Land of one Side of the Way, which was antiently encloſed 
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for all the People: And if Defendants produce Certificate before 
Trial, that a Way is repaired, or confels the Indictment, they may 


The Way is to be repaired, as it was when at beſt; but Parties 


as good as it is capable of being; tis faid this ſhall nct diſcharge 
them on Information, though it may mitigate the Fine. And it ; 


Highways, that they have done the Work required by Statute ; for 


If any Perſon encloſe any Part of a Way, or Waſte adjoining, he 
thereby takes upon him to keep the Way in Repair. A Man en. 


2 Saund. 160. of the other Side; he that makes the new Encloſure, is to repair 


the whole Way. But if there hath not been any Encloſure on the 
other Side, then half of the Way only is to be repaired by him: 
And if afterwards he lays it open again, he ſhall be diſcharge 
from the Reparation. 


Cr. Car. 366. Where a Man encloſes his Land on both Sides of a Highway, tho 


d Lad B. makes the Way better than before, by the Encloſure, he is bounl 


Yelv. 141, common Foot-way thro* a Cloſe, by Preſcription, and the Owner 


Cro.Car. 265. 


to keep it in Repair at his own Charge; and the Country is tree 
from the Charges of it, which before was bound to do it. If a High 
way over a common Field is founderous, Travellers may go out d 
the Track-way, though there be Corn ſown :, And if there be: 


of the Cloſe ps up the Way, and ſows it, and lays Thorns 
the Side of it; Paſſengers may go over another Foot-way in ttt 
ſame Cloſe, without being Treſpaſſers. | 
One Highway cannot lawfully be ſtopt, and another laid ot 


Vaugh. 34. Without the King's Licence, upon a Writ of Ad quod Dampnim, i- 


Lutw. 1508. by the Statute 8 & 9g V. 3. A Perſon may juſtify for a Way fron l 
3 Salk, 182. One Place to another, &c. And if a Highway is not ſufficient, 0 Wu 


ea 


18 El. 10. muſt ſend out Teams: But if a Plough-Land lie in ſeveral Pariſts 


3K 4W. & M. 


8 -. z. Sums expended, Juſtices = make them a Rate not exceeding © nn 


ter Return of the Inquiſition, But this is in ſome Meaſure altert 


Perſon may break down the Incloſure of it, and juſtify going u 
the Land till a ſufficient Way is made: Alſo Nuſances may be © i 
moved, or thrown down in Highways by any Perſons, &«c. 4 
By Statute, ſix Days are to be yearly appointed for working ® 
Repairs of Highways; and every Perſon having a Team, or c. 
pying a Plough-Land, (50 l. per Anmm) ſhall fend out Teams, 0 Wl 
and Men to work on the Ways, under Penalties; and if a Man 
Plough-Lands, though no Draughts, or Draughts, and no Land, k 


he ſhall be chargeable with a Team only where he reſides. . 
Houlholders, and Cottagers, are to work, or be liable to Penalte. 
Surveyors of the Highways ſhall be appointed 1n every 1 
yearly on the 26th of December, out of Perſons having 10% e. 
Ammm, or perſonal Eſtate of 1001. or Renters of 30 J. per d 
or of the moſt ſufficient Perſons; who are to view the Wi 
make Preſentments, repair the Roads, G c. And on Oath mal © 


in the Pound. Juſtices of the Peace in their Quarter-Seflions 1 1 


order the enlarging Highways, for which Aﬀeſmencs ſhall be ff 
"0 3 
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for Member, and for worldly Honour; and bear you Fait 
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| Deaths of Tenants, Admittances, Surrenders, &c. 
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G. Surveyors to fix Poſts with Inſcriptions, where two Croſs-Ways | Ge. 1. 4b. 
meet, as Direction to Travellers to next owns. Juſtices are to hold a 

ſpecial Seſſions for the Highways once in four Months; Surveyors, 

neglecting to give Account of the State of the Ways; Perlons neg- 

lecking to ſcour Ditches, or permitting Soil to lie in Highways, Oc. 

ſubject to Penalties, 3 . 

A Street in a City, is a Highway, to be repair'd by ſuch City. 
Surveyors may turn a Water-courſe, or dig Gravel, in any Ground 
contiguous to the Highway, filling up the Pit. | 

There are ſeveral Statutes particularly relating to the Repairs of the f N. 
Streets of London, and Scavengers, who are to bring their Carts into 1 Geo. 1. Ge. 
Streets, and carry away Dirt and Aſhes, G. And alſo for erecting 


1 Turnpites in Highwa 


Carriages how to auen in Highways. Vide Carriers. 


Homage. 


— 


Heu is an honourdble Service of Submiſſion due from a 


Freehold Tenant to his Lord. 

There is Homa ee Homage by reaſon of Tenure, and Brac. l. 3. 75. 
Homage Are. 3 omage by Ligeance, is inherent and inſepara- F. N. B. 269- 
ble to every Subje& : Homage by Tenure, 1s a Service made in this 
Manner; the Tenant is to kneel upon his Knees ungirded, and the Lit. S 55: 
Lid fat fir and hal the Hands of his Tix * bi Hands, 
and the Tenant ſay, I become your Man, from this Time forth for Life 

4 4 1 7 or 5 Lad 
I bold of you, &c. And then the Lord ſhall kiſs him. Homage aun- Terms de 
ceſtrel, is where a Man and his Anceſtors have Time out of Mind held 392. 
their Land of the Lord by Homage; and ſuch Lord is obliged to 
acquit the Tenant againſt all other Lords above him, of all other Ser- 


1 vices, and if the Tenant is impleaded, ſhall warrant the Land, &&c. 
On Alienation, this Tenure is deſtroy'd. 


Homage Tenure is incident to a Freehold : None ſhall do or receive kitch. 131. 


J Homage, but ſuch as have Eſtate in Fee-fimple, or Fee-tail, in their 
gown Kight, or Right of another. A Huſband is to do Homage for | 
Lands of his Wife, &c. But a Corporation cannot do Homage, 33 H. 8. 


hich is Perſonal; and they cannot appear but by Attorney. A 


| (Biſhop, or Religious Man may not do Homage, only Fealty ; tho' the 
3 re of Canterbury doth Homage to the King, at his Coronation. 
eil o 

iomage, is Seiſin of Fealty, &. 


uperior Services is Seiſin of inferior Services; as Seiſin of 4 Rep. 8. 


There is an Homage in a Court-Baron, conſiſting of a fury of Copy- Kitch. 
olders, for enquiring and making Preſentments of Defaults, and 


F ff Homine 
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Homine Replegiando. 


Hue Replegiando is an antient Writ to deliver Men ous þ © 
4 Priſon upon Bail. 


r. N. B. 66. This Writ lies where a Man is in Priſon, not by ſpecial Command. 1 N 
ment of the King, nor of his Juſtices, &c. or for ſuch Cauſe as mw 
repleviſable, directed to the Sheriff to cauſe him to be replevied. A W ; 


where one Man conveys away ſecretly, or keeps in his Cuſtody aw. 


2 Lill. Abr. ther Perſon; upon Oath thereof, and a Petition to the Lord Chu ] 
23. cellor, he will grant a Writ of Replegiari facies, with an Alias Ne 
57 Pluries, upon which the Sheriff returns an atus, and thereum 0 
iſſues a Capias in Withernam, to take the Party offending ; who wha {© @ a 

taken may plead. Non cepit, &c. 8 


4 Mod. 183, The Sheriff return d an avit in Homine Replegiando, and Cinis 
in Withernam went forth; afterwards the Defendant having enter! b 
Appearance, moved for a Superſedeas to the Withernam, and off!! ſe 
to plead Non cepit : This was oppoſed, unleſs he gave Bail to dhj2z C 
the Perſon, if the Iſſue was found againſt him; but it was held, n! 
if any Property had been pleaded, then the Defendant ought to gu © WS! 
Bail for delivering the Party 3 not here where he ſays he hath Fo FT 
not, and FORE Non cepit is a proper Plea, and he dal put in hi -. 
| do appear, G. 2 * f ; | 
2 Salk. 581. A Homine Replegiando it is ſaid doth not differ from common Reh 
vio, an which the Sheriff muſt return a Deliberari facias, or as 
cuſe why he doth not do it. 
Rayw. 474 In this Report, ſee more of Homine Replegiando. | 


Hotchpot. 


falling by Diſcent. pur 
Term ds _ As if a Man ſeiſed of thirty Acres of Land in Fee, hath Iſue i 
Ley 395,396. Daughters, and with one of his Daughters he gives ten Acres of tt 
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Houle⸗burning. 


OUSE- BURNING is a malicious Burning of the Houſe of 
another, by Night or by Day, which is F ny Frm Common 
Law: But it muſt be an actual Burning, not putting Fire only into; Ing. 66, 57 
it; to be Felony. And the Out-houſes, Barns, Stables, Gc. adjoin- + Rep. 20. 
ing to the Houſe, are Part of the Houſe. | | 
If a Man maliciouſly, or voluntarily burns his own Houſe, with 3 Cro- 378. 
Intention of burning the Houſe of his Neighbour, if the Intent be“ F. C. 55: q 
executed, it is Felony : And if it be not executed, but his own Houſe i 
only is burnt, tho' it be not Felony, it is a great Miſdemeanor, puniſh- 3 Ind. 67. q 
able by Fine, Pillory, Gr. It will be intended to be done maliciouſſy, I 
where one deſigning to burn the Houſe of B. burns the Houſe of D. | [| 
But if a Houſe is fired by Negligence or Miſchance, it is not Houſe- 
burning, to be Felony. Tho' by Statute, if Servants by Negligence s Ann. 3r. 
ſet Fire to Houſes, they ſhall forfeit 100 J. or be ſent to the Houſe of 
Correction for 18 Months. | 
Incendiaries, or Houſe-burners, adjudg'd guilty of Felony by this s Geo. f. 
© IF Statute, ” 


* 


— ada. and 


f HY and Cry is a Purſuit after one who hath conimitteth a Rob- 
a bery on the Highway. The Party robb'd is to apply to the 
LConſtable of the next Town, and acquaint him with the Robbery, 
Wdeſcribing the Robbers as near as he can, and which Way gone ; Bratt. 1.3. c. f. 
whereupon the Conſtable is to make Hue and Cry, and call upon the 375% 11. 
Pariſh for Aid to ſeek for the Offenders, and if they cannot be there 28 E. 3. 11. 
found, to give Notice to the next Conſtable, and he to the next, to 
make . till the Offenders are apprehended, or at leaſt until pur- 
ſued to the Sea-ſide. There are two Kinds of Hues and Cries ; by  Inft. 172. 
Common Law, and by Statute, one for the King, and the other for 
Je Party ; and er to make Hue and Cry, is puniſh'd by Fine, 6 
npriſonment, &c. All Perſons preſent when a Felony is done, or 2 H. P. c. 73. 
angerous Wound given, are by the Common Law bound to raife 
Aue and Cry againſt Offenders that eſcape; alſo it may be levied.upon 
ny Stranger, who will not obey Arreſt of the Watch in the Night; 
ad in Foreſts, &c. But if a Man levy Hue and Cry without juſt 
Cauſe, he is puniſhable, Where a Felony is actually commited, Arreſt 
Wt = Ferſon not guilty is lawful. Hue and Cry is to be by Horſemen 
ad Footmen, to be lawful. | 
= Where a Robbery is committed on the Highway, in the Day-time 27 Kl. 14. 
f any Day, except Sunday, the Hundred where done is chargeuble 
ad anſwerable for it. But Notice is to be given of it to ſome of the 7 Rep. 7. 
7 habitants of the Village near the Place, to the Intent that the 
ae the Hue and Cry, to apprehend the Robbers, or no Action will 
EE 4 againſt the Hundred and if any of the Robbers are taken within 3 Lev. 225. 
1 i Days, and convicted, the Hundred ſhall be excuſed : If not, the 
ey robbe is to make Oath before a Juſtice of Peace of the County, 
_ | of 
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of the Time and Place of the Robbery, and of what robb'd, an 


that he knew none of the Robbers ; and then in twenty Days he my 


bring his Action, by original Writ, &. which muſt be ſued out in; 


27 El. Year after the Robbery committed. And if a Recovery is apainſt, Þ J 


Lill. 25. Hundred, the Sheriff may levy his Execution upon any one in the 


Hundred; but Juſtices of Peace at the Seſſions, will make a Rate q. 


on the whole Hundred, to pay and reimburſe it. 
4 Leon. 186. If he that is robb'd, after Hue and Cry made, makes no farthe 
Purſuit after the Felons, yet Action lies againſt the Hundred. By 


where a Robbery is done in the Night-time, when Perſons are ſup 


27El. + poſed to be at Reſt; on a Sunday, when Perſons at Church, and nut 
4 2x 5 ,, ought to travel; when a Perſon is robb'd in a Houſe, where ſuppoſe 
nn ode at Safety ; the Hundred is not eable. And where a Perl 
is ſeized by Day-light, but robb'd in the Night, he is without 
1 Mod, 221. But where a Robbery is committed in the Dune, tho” not in 
29 Car. 2. . Highway, it is ſaid Action lies. And if a Man is robb'd on a Sind) 
tho the Hundred is not chargeable, Hue and Cry ſhall be made. 


6 Geo. 1.C.B. But it has been lately held, that if a Perſon be robb'd going u 


Church in a Country Village of a Sunday, Action may be brot 
againſt the Hundred; not if it is in other Travelling for Pleaſur, 


Lill Abr.25- G c. Action againſt a Hundred muſt be by Writ in B. R. and not Bil; Þ 


and upon Trial the Party is to file his Original, and have a Coy 
proved by Witneſſes; alſo the Affidavit or Oath, and a Witnels u 
i Leon. 323. Prove it. If a Juſtice of Peace refuſe to examine a Perſon rob 
and to take his Oath, Action on the Statute lieth againſt the Juſt: 
2 Leon. 212. 'Tho' the Place where Notice is given of the Robbery, be in anothe 
3 Salk. 184. Hundred or County, it is good enough: So if there be a. Miſtake d 
the Pariſh where done, if laid in the right Hundred. | 
Hill. 1 Ann. A Man is ſet upon by Robbers in one Hundred, and carried into 
B. R. Wood, &. in another Hundred, near the Highway, and there robd%; 


2 Salk, 614- the Action ſhall be brought againſt the Hundred where the Robben 
is committed, as particulary expreſſed by Statute ; and not the Hu 
Goods are taken it 


dred where the was taken. But where 
Hundred, tho open'd in another, where firſt taken they are ſtolen, 1 
the Robbery is committed. 
Cro. Car. 37, If a Servant is robb'd of his Maſter's Mone, the Maſter ſhall br 
336. the Action, and the Man making Oath of the Robbery, is ſuffcin 
Show, 241- without the Oath of the Maſter. Where a Servant is robb d, 
maſt be ſworn ; but if the Maſter be preſent, it is a Robbery d 


» Saund. 380. If a Carrier is robb d of another Man's Goods, either he or ig 
Owner may ſue the Hundred; but the Carrier is to give Notice, u 


make Oath, Gc. tho' the Owner brings the Action. 


In theſe Caſes, where Proof cannot be otherwiſe, every Ma *| 
allow'd to be a Witneſs in his own Cauſe. Receivers General of Iu 


6 Geo. 1. being robb'd, there muſt be three in Company to make Oath, c. 


Fa, 
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one Name, and one of them is ſued without any Name of Place or 
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Identitate Nominis. 


* ENTITATE Nominis is a Writ that lies where Action of Debt, 


Account, Covenant, Gc. is brought againſt a Man, and another 
that hath the ſame Name as the Defendant, is taken up for him ; then 
he ſhall have this Writ, by which the Sheriff ſhall make Inquiry whe- 
ther he be the ſame Perſon or not; and if he be not found to be the Terms 4: 
ſame Party, he ſhall be diſcharged. But where there are two Men of i Lon 
Addition to diſtinguiſh him, this Writ will not lie. 
| If there be Father and Son of ſame Name, and no Addition of Junior, Hob. 15i4. 
the Perſon proſecuted is always taken for Senior; and if the younger 


be arreſted, he may bring falſe Impriſonment, &c. 


This Writ may be brought for wrongful Seizure of another Man's 
Lands, or Goods, as well as ſeizing a wrong Perſon, 


Ideots. 


EST DEOT is a Perſon that is a natural Fool, from his Birth; one 
chat knoweth not how to count or number twenty, rightly name 

che Days of the Week, &c. And the King ſhall have the Care and 
Cuſtody of his Lands: But if a Man had once Underſtanding, and Rep. 124. 
Pecame a Fool by Chance or Misfortune, the King ſhall not have the 

Nuſtody of him. | 

Deeds, Grants, Gr. made by an Ideot are voidable, or may be Lit. 405. 
ade void: And the King may avoid a Deed or Grant, for the Bene- * Inf. 247. 
Wit of the Ideot. As Ideots are Non Compos Mentis, they cannot make; Rep. 117, 
= Will or Teſtament : But what they do concerning Lands, &c. in a 124. 
Court of Record, ſhall bind themſelves, and all others claiming un- . 
er them. An Ideot may contract Matrimony, and it ſhall bind him; 357. 
therwiſe many would pretend to be Fools to be unmarried. Ideots, : Int. 247. 
well as Lunaticks, ought not to be proſecuted for committing any 3 Intl. 4, 108. 
rime; as they want Underſtanding, to diſtinguiſh Good and Evil. 

An Ideot ſhall be bound to pay for Neceſſaries, in the ſame Manner 

an Infant, He cannot appear by Attorney; when he ſues or de- 2 Sid. 112, 
ends any Action, he muſt appear in Perſon, and the Suit is to be in 335. 
is Name, but follow'd by others. If an Heir is an Ideot, tho' of : 1nd. 206. 
ny Age, any Man may make a Tender for him. Upon a Writ re- g Rep. 31. 
rnable in Chancery, an Ideot may be examin'd, whether Ideot or 


Pot. And there is a Writ Idiota inquirendo vel examinando directed to F. N. B. 2;2, 


he Sheriff to call before him the Party repreſented to be an Ideot, 233 


d examine him, and enquire by a Jury whether he be of ſufficient 


nderſtanding to manage his Eſtate, and to certify the ſame into 


Y Chancery: And he may be afterwards examin'd by the Lord Chan- 


eellor. 


W By Statute, the King ſhall have the Cuſtody of the Lands of an 17 Ed. 2. c.g. 
=, or natural Fool, taking the Profits during his Life, without 


7 


4 Waſte, and finding him Neceſſaries; and after his Death, render the 
: Gge Lands 
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Lands to the right Heir. And the King ſhall likewiſe have Cuſtyg, 
of the Body, Goods, and Chattels of an Ideot, after Office found. 

4Geo, 2. c. 10. Where Ideots and Lunaticks are ſeiſed of Eſtates in Truſt, g 
Mortgage, they may make Conveyances by Order of the Lord Cn. 
cellor, on hearing Parties concern d; which ſhall be good in Lay, 31 
if the Ideots, Oc. were of found Mind. | 


Jeofails. | 


EOFAIL is when the Parties to any Suit, in Pleading have gi, f 
ſo far that Iſſue is joined in order to Trial, and the Pleading a a 
Iſſue is ſo badly pleaded or joined, that it will be Error if they pu. . 
ceed ; this may be ſhewn to the Court, not only before the Ju 4 
charged, but after Verdict, before Judgment. F 
Mich. 19% If in an Action the Declaration is upon Promiſe to find the Plan. 
0 Ela. tiff, his Wife, and two Servants, with Meat and Drink for two ls # op 
on Requeſt ; and the Defendant pleads that he promiſed to find Phi 4. 
tiff and his Wife with Meat, Cc. abſque boc, for two Servants ; ] fe 
3 Leon. 66. then the Plaintiff replies, that he did promiſe to find, for two len 4, 
next following, Er hoc petit, &'c. And thereupon Verdict is founiſt in 
Plaintiff; yet he ſhall never have Judgment; the Promiſe not big 
the ſame with that in the Declaration, Gc. ſo there is no li or 
joined. . 
; There are ſeveral Statutes to help theſe Defects, and Faults by ni > 
5 Rep. 35. Pleading : But er only Matters of Form, not Subſtance, Ur Bu 
Ibid. certainty in a Declaration, which is Matter of Subſtance, is not aid! Im 
by Statute after Verdict; as in Caſe of Treſpaſs for taking Fiſh, ver the 
Cro. Car.316, their Number or Nature are not ſet forth. An ill Plea and Iſſue, ny WR ac 
Hob. 113. be aided by the Statute of Jeofails, after a Verdict. If an Iſſue mi ß, 
Cro. Jac. 185, be uncertain and confuſed, a Verdict will help it. The Statutes ts BW anc 
622999 =. ſaid help when there is no Original; but when there is an Origiul, PR a L 
which is ill, that is not aided z and no Bill upon the File, is ail! BW dec 
after Verdict, by the Statute of Jeofails. the 
By the Statute of Jeofails 16 & 17 Car. 2. Trials that are trie) is 1 
t Med. 24. a Jury of the proper County, are good: This Statute helps a Miſtul ha 
l in a proper County ; but not where the County is miſtaken. = / 
F H. 6. 1215. Theſe are the Statutes of Jeofails, which help Errors in Recor Þ Oye 
4 Proceſs, Returns, Miſpriſions of Clerks, &. Judgment is to be g"1 BF to t 
7 32 H. 8. 30. after Iſſue try d. notwithſtanding any Jeofail. After Verdict gien Pp I 
„ any Court of Record, there ſhall be no Stay of Judgment, for vil! not 
1 18 Eliz. 14. of Form in a Writ, Count, &c. or inſufficient Returns of Shen; take 
5 21 Jac-t- 13. nor for Variance in Form between the original Writ and Declarat', Þ Y 


cee ec. nor for want of Pledges ; not producing Letters of Admini: PF and 


tion; want of vi & armis, or contra pacem; Miſnomer of Ju Þ 
miſtaking the Names of Parties, Sum of Money, Day, Gr. ben 
4 Ann. 16. rightly named in any preceding Record, &. And all the Statute 4 
Jeofails extend to Judgments enter'd by Confeſſion, Nil dicit, 199/" FY 
informatus, &c. But not to Appeals, Indictments, or any Ads 
upon penal Statutes, Informations, Actions, Qui tam, G r. FRY 
After Verdict, when Judgment not to be reverſed, Vide E% 
5 Geo. 1. 1 


3 


CET ITO OE I" 


Court. 
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Amparlance. 


IupARLANCE is where one who is to anſwer to the Action of 
another, deſires Time to adviſe what he ſhall anſwer ; it is a Con- 
tinuance of the Cauſe *till another Day, or a larger Day given by the 


It is either General, or Special; General, which is ſet down in Terms deley 
general Terms, without any ſpecial Cauſe, as Now at this Day, &c. * 
in the ſame Term, until which Dy the Defendant bad Licenſe to imparle, 
&c. Special, with a Clauſe inſerted, Saving all Advantages of Excep- 5 Rep. 75- 


© tion to the Writ, Declaration, &c. which is of Uſe where the Defen- 


dant 1s to plead ſome Matters, that cannot be pleaded after a general 


| Imparlance. 


If the Plaintiff amend his Declaration after deliver'd, or fild, the 2Lill.Abr.z4, 
Defendant may imparle to the next Term afterwards, if the Plaintiff 3? D. 


ö do not pay Coſts; but if he pay Coſts, which is accepted, the De- 


fendant cannot imparle. If the Plaintiff declares againſt the Defen- 


dant, but doth not proceed in three Terms after, the Defendant may 


imparle till the next Term. Y | 
The not delivering a Declaration in Time, is Cauſe of Imparlance Hill. 22. Car. 
of Courſe ; and where the Defendant's Cafe requires ſpecial Plea, and 


the Matter is difficult, the Court will on Motion grant him an Impar- 

Lance, and longer Time to plead, than by the Rules he ought to have. 

But there are many Caſes wherein Imparlances are not allow'd ; no Hill. 9 W. z. 
Imparlance is granted in Aſſiſe, unleſs on good Cauſe ſhewn ; nor ſhall 3***: iss. 
there be in Action of ſpecial Clauſum fregit, tho? it is had in general 
Actions of Treſpaſs. 


Where an Attorney, or other privileged Perſon of the Court, ſues 2 Lill. 35,36. 


| another, the Defendant cannot imparle, but muſt plead preſently. If 
2 Defendant outlaw'd comes in upon the Outlawry, and the Plaintiff 


declares againſt him, he ſhall not imparle to the next Term. And if 


| the Plaintiff ſues out a ſpecial Original, wherein the Cauſe of Action 


is mentioned, and the Defendant is taken on a ſpecial Capias, he ſhall 


have no Imparlance, but muſt plead as ſoon as the Rules are out. 


A Tender after Imparlance, is naught. The Defendant cannot have Lutv. 238. 


Oer of a Deed, Ge. after Imparlance to another Term. And a Plea fn 152+ 
s the ſuriſdiction, is not to be receiv'd after Imparlance. FENG 


If the Defendant neglects to appear on a Dies Datus, Plaintiff ſhall Moor 79. 


| not have Judgment by Default, as he may on Imparlance; but muſt gy Abr. 


take out Proceſs for not appearing. 
Where it appears upon the Record, that an Imparlance was due, 3 Salk. 


ind denied, it is Error, 


Impeach- 
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Impeachment of Waſte. 


n of Waſte, ſignifies a Demand of Recon. 

1 pence for Waſte done by a Tenant that hath but a particuly 
Eſtate for Life, or Years, in the Land granted, | 

11 Rep. 32. And if ſuch Tenant hath a Leaſe of Lands, Oc. To bold with | 

Ke, Impeachment of Maſte, he hath by it a Property or Intereſt given him n 


the Land and Trees, and may make Waſte, without being impeachel ]! ! 

r Inſt. 220. or any Demand of Recompence for the Waſte done. But where Te. | # Þ 

nant in Fee made a Leaſe for Years, without Impeachment of Waſt; e 

2 Inſt. 145. adjudg'd, that the Leſſor had ſtill ſuch Property, that if he cut 1 r 

Dyer 183. carried away Trees, the Leſſee could only recover Damages for th ® te 
Treſpaſs: And a Leſſee for Life cutting down Timber, is only exe 

| from Action of Waſte, Oc. | 80 

ern. 33. Injunctions granted in Equity, to ſtay voluntary Waſte in t of 

Caſes, on Settlements. See this Report. he 

| hi: 

Impediments. Vide Diſability, Fines, Infants, cc. Fst: 

| no 


Implements, 


1 is a Word uſed for Things of neceſſary Us 

in any Trade or Myſtery, which are employ'd in the Practice a] 

the ſaid Trade, or without which the Work cannot be perform: Þ 

Terms de It is alſo taken for Furniture of a Houſe ; and in that Senſe ai 
Ley 493. N we find it often in Gifts and Conveyances of Mort 

ables. 

As all Houſhold-Goods, Implements, &c. | 


Implication. 


HERE is an Implication by Law in Wills and Deviſs d 
© Vent, 223. Lands, whereby Eſtates are gain'd. As if a Man deviſe tt 
Cro. El.r5, Goods in a Houſe to his Wife, and that after her Death his Son (ill 

have them, and the Houſe ; tho? the Houſe is not deviſed to the Wit 
by expreſs Words, ſhe hath an Eſtate for Life in it by Implication; 

for no other Perſon could have the ſame, the Son and Heir being 

cluded, who was to have nothing ttill after her Deceaſe. * 
Moor. 127. Eſtates for Life, or in Tail, may be raiſed by Implication in a Will; 
x Salk, 266. but not Fee-ſimple : And it muſt be by a neceſſary Implication. * 
will not be allow'd againſt an Eſtate expreſly limited, to drown i: 

A contrary Intent ſhall not be implied by any ſubſequent Clauſe, &“ E / 
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Jmpziſonment, 


MPRISONMENT is a Reſtraint of a Man's Liberty under the 
1 Cuſtody of another: And if one is any Ways reſtrain d, in a: ing. 253 
| Gaol, Stocks, Houſe, held in the Street, Oc. ſo as not to have Li- . 
berty to go about his Buſineſs, as at other Times, it is Impriſonment. 
By Magna Charta, no one ſhall be impriſoned, or diſſeiſed of his 9 H. 3. 29. 
Freehold, Oc. but by Judgment of his Peers, or according to Law, 
None is to be reſtrained from his Liberty, but as the Law directs, dr 46, 47. 
| either by Command and Order of a Court of Record, by lawful War- 
rant. or the King's Writ ; by which one may be lawfully 1mpriſon'd, 
to anſwer the Law. 
Ümpriſonment, according to Law, is according to the Common Law, 2 bes, 50, 
E Statute Law, or the Cuſtom of England; or by Proceſs, and Courſe 
Jof Law. At Common Law, a Man could not be impriſoned, unleſs 
he were guilty of ſome Force and Violence; for which it ſubjected 
his Body to Impriſonment, as one of the higheſt Executions. But by 3 Rep. 1. 
I tatute, Impriſonment is inflied in a great many Caſes; and where 
not directed, is ſometimes diſcretionary in the Judges. 
Ihe King's Writ, Warrant, &. are Proceſs at Law for taking and 2 Inft. 33. 
impriſoning a Debtor, or Offender : Who by Bail, Habeas Corpus, Oc. 
| ＋ * diſcharg'd from Impriſonment, in Caſes bailable. 
a Warrant be for impriſoning a Man *till further Order, &c. it 1 Roll. 337- 


ss ill; it ſhould be till he is deliver'd, by due Courſe of Law. 
$ To Fines for Offences Impriſonment is incident until paid. $ Rep. 60. 


See Pzifon and Pyiſoners. 


"Incidents, 


NCIDENT is a Thing neceſſarily dependant on, or appertain- 

ing to another, that is more worthy or principal. 
A Court-Baron is ſo incident to a — and a Court of Piepow- Kitch. 36. 
ers to a Fair, that they cannot be ſevered by Grant; if a Manor or La 5 93. 
ar be granted, theſe Courts are granted alſo. But ſome Incidents 
Nee ſeparable ; as Rents, incident to Reverſions. It is incident to an 1 Inf. 224. 
WEttate-rail, to be diſpuniſhable of Waſte ; that Tenant in Tail, may 10 Rep: 38, 
Sutter a common ones and that fuch Tenants, may levy a Fine 8 
0 bar Iſſues; make Leaſes according to the Statute 32 H. 8. And by 
oſtom, grant Lands by Copy, Gc. And Conditions to reſtrain them, 
hall be void. 

It is alſo incident to Eſtates- tail, that the Wife of the Donee ſhall 
de indow'd ; and the Huſband of a Feme Donee, be Tenant by the 
-urtely, Every Tenant for Life or Years, hath incident to his Eſtate, * Init. 41. 
4 "eg of Wood, &c. Timber-Trees, are incident to the Freehold , 1 lan. 5 f. 
cs and Charters, and a Way, to Lands; Fealty, to Tenures; 
Y Viltreſs, to Rent, &c. : 

And in Grants, the Incident ſhall generally paſs by Grant of the 


ac. 
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9 Rep. 33. 


HJ. P. C. 201. 


2 Hawk. 215. 
12 Rep. 98. 


3 Inſt. 33. 
11 H. 4. 


2 H. P. C. 210. 


1 Inſt. 126, 
303. 


4 Rep. 44. 
5 Rep. 121. 
2 Roll. Abr. 


79. 


2 Inſt. 318, 
319. 


H. P. C. 264. 
1 Inſt. 283. 


1H. 5. 


Indictment, as in Caſe of the Name of Baptiſm ; and if 1 5 4 


_ The. Common Law Common--plac d. 


Introachments. © 


NCROACHMENT ſignifies an unlawful gaining upon the m 
Right or Poſſeſſion of another. a IJ 
When a Man ſets his Hedge or Wall too far into the Ground of #® e 
his Neighbour that lies next to him, he is ſaid to make Incroach. 
ment upon him. And a Rent is ſaid to be incroached, when e Ch 
Lord by Diſtreſs or otherwiſe, compels his Tenant to pay more let Th 
than he ought, or than he owes : And ſo of Services, Oc. K 
Incroachment of Common. Vide Commons, 


Indictments. 


NDICTMENT is a Bill or Accuſation drawn up in Writing, 

at the Suit of the King, for ſome Offence, either Criminal or be- 
nal; and preferred to a Grand Jury, upon whoſe Oaths it 1s found 
before a Judge having Power to puniſh the Offence, being ſufficient 
Grounds to put the Offender upon Trial by a _ Jury. 

No Man may be put on his Trial for a capi Offence, Except 
upon Appeal or Indictment, or ſomething equivalent. According to 
the Common Law, every Indictment — be found by Twelve Me: 
at leaſt, of the ſame County, returned by the Sheriff, Oc. without 
the Nomination of any other; and they are to be Freemen, not ut- 
der any Attainder of Felony, &c. And if a Perſon not lawfully 
returned, gets his Name read among others that were, whereupon 
he is ſworn of the Jury, he may be indiged; and the Indi&ment 
found by ſuch Jury ſhall be void. An Indictment is the King's Suit 
for the Party who proſecutes is a good Witneſs to prove it: And no 
Damages are given thereon, unleſs grounded on ſome Statute ; but 
the Offender where the Crime is not capital ſhall be fined. Tho 
the Court of B. R. by King's Privy Seal may give to the Profecutir 
a third Part of the Fine, | 

Indictments may be of High Treaſon, Petty Treaſon, Felony, 
Treſpaſs, and all Sorts of Miſdemeanors, or Vieas of the Crown; 
but not of Injuries of a private Nature, unleſs they concern ti 
King, and the Publick. Offences by Common Law, and Statur 
Law, are indictable. And Indictments ought to be certain; not be 
ſupplied by Implication : They are to ſet forth the Chriſtian Name, 
Surname and Addition of the Eſtate, and Place of Reſidence of te 
Offender ; the Certainty of the Time, when the Offence commit, ja 
as the Day, Year, &*c. The Nature of the Offence, whether Treaſon, Ju 
Felony, _ and Value of the Thing by which it is committed, 0 Jl 
And in Indictment of Murder, the Length and Depth of the Won Bl 
is to be expreſſed. Alſo in Treaſon, Felony and Treſpaſs, they ought BY 
to have /i & Armis, contra Ligeantie, &c. and conclude co ly 
Pacem. | . = 

But a Miſnomer of the Defendant's Surname, will not abate e 


3 if 
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Miſtake in ſpelling, if it ſounds like the true Name, it is good: A 

© Perſon may be indicted for Felony againſt an unknown Perton, Oc. 

lf no Town or Place where the Fact was done, be named, on Excep- H. P. c. 264. 

tion to it, the Indictment ſhall be void: Bur Miſtake of the Place 

in laying the Offence is not material, if the Fact is proved at ſome 

other Place in the {ame County. Both Town and County are ex Cro. 626, 

E pretlly required. The Crown 1s not bound to ſet forth the very 75 

Day when Treaſon was committed. Things living are to be fer 
down, as a Horſe, Oc. and dead Things to be called Goods and 
© FChattels; but you muſt. expreſs what Goods. The Value of the weg. Se mb. 
= 1 hings ſtolen ſeems neceſlary, that it may appear whether Grand or Sedt. 70. 
Petit Larceny; and of the Thing that does the Felony, which is 
forfeited to the King. The Dimenſions of a Wound is to be in- 
ſerted, that it may be judged whether mortal. Yi & Armis, & con- 4 & 5 Ann. 
Urra Pacem, are Words to thew an Offence generally; but the Omiſ- 
ſion of theſe, is helped by Statute. 

8# Falſe Latin ſhall not quaſh an Indictment; but if a Word be not 5 Rep. 121. 

Latin, or allowed by Law, as a Word of Art, or if it be inſenſible, 18 — 
in a material Point, it will make the Indictment inſufficient. By the th 
Common Law, the Court may quaſh any Indictment for Inſuffici- 
ency, as will make the Judgment erroneous. But if an Indictment 
void for Inſufficiency, or if the Trial is in a wrong County, ano- 4 Rep. 40. 

Kher Indictment may be drawn for the fame Offence, whereby the H. F. C. 244. 
Inſufficiency may be cured; and the Indictment laid in another 
County, though Judgment be given. And Indictments may be 2 Lill. Av. 45 
Wmended, the ſame Term brought into Court; but not after. If a 
Mord of Form be omitted, the Indictment is good; but if it be a 
ord of Subſtance, the whole Indictment is naught. 

Ihe Court may refuſe to quaſh an Indictment preferred for the Mich. Car. 
Wpublick Good, though it be not a good Indictment; and put the B. R. 
Warty to traverſe, or plead to it. If an Indictment be good in Latch. 173. 
Wart, though the other Part of it is naught, the Court will not 

uaſh it. And the Court will grant Time for the King's Council to 
Wnaintain an Indictment, if they deſire it. The Court doth not uſu- 

ly quaſh Indictments for Perjury, or Nuſances; though the Indict- rin. 41. 
nents are faulty. And it is againſt the Courſe of the Court to ; Med. 13. 
Suaſh an Indictment for Extortion. One convicted upon an erro- 

eous Indictment, cannot move after Conviction to have the Indict- 

nent quaſh'd ; but muſt bring his Writ of Error to reverſe the Judg- 

nent given againſt him upon the Indictment. 

A Huſband and Wife may be indicted together of Felony, &c. Hob. 95. 

adi if there is Acceſſary in one County to a Felony in another, he 1 Salk. 38. 

WS to be indicted and try d in the County wherein acceſſary. Where 

0Offence ariſes from any joint Act of ſeveral Perſons, they may be 2 « ; E. 6. 

charged in one Indictment jointly, or jointly and ſeverally; and 

Wine be convicted, and others acquitted, Gc. In other Caſes, the 

fences of ſeveral muſt be laid ſeverally ; for the Crime of one,, B. p. c. 

not be Crime of the other, &. On penal Statutes, ſeveral Things 240, 241. 
all not be joined in an Indictment; except in Reſpe& of ſome one 

nn Lacke. 2 relate. 

n inatment lies againſt one for aſſaulting and ſtopping another Hill. 22 Car. 
che Highway; being a Breach of the publick De ' lies for 
ang another Perſon at Play, with falſe Dice; or any other Way 
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of Cheating, For conſpiring to do an illegal Act, though the 4; 
is not done. But it doth not lie for a private Nuſance, Oc. herd 
Action of the Caſe only lies: And if one be indicted for Treſpas 
not indictable at Law, but for which Action ſhould be brought. 
ſuch Indictment ſhall be quaſhed. If a Man be indicted for callin 
another Rogue, & c. ſuch Indictment is not good. But where a ber.! 
ſon is beaten, he may proceed for this Treſpaſs by Indictment q 
Information, as well as Action; but not both Ways. Where a De. 
fendant juſtifies for Words, as calling the Plaintiff Thief, if on th 
Trial it be found for the Defendant; Indictment may be brougjy 


forthwith, to try the Plaintiff for the Felony. 

Indictments are to be preferred for Criminal, not Civil Matter, 
When an Inditment is drawn upon a Statute, it ought to purky 
the Words of the Statute, if a private Act; but 'tis otherwiſe on | 
general Statute, It is beſt not to recite a publick Statute the Re. 
cital is not neceſſary, and Miſrecital is fatal; therefore the {ur 
Way is only to ſay Contra formam Statuti, &c. But the Indictnen 
is to bring the Fact making an Offence, within all the materi 
Words of the Statute; or Contra formam Statuti will not make i 
good; if a Word of Subſtance is omitted, the whole Indi&tment x 
naught, Judgment by Statute, ſhall not be given an Indi&ment x 
Common Law: Though where Perſons are indicted on the Statute d 
Stabbing, and the Evidence is not ſufficient, they may be found guily 
of general Manſlaughter, and the Words Contra formam Statuti he 
rejected as uſeleſs: In ſome other Caſes, the ſame has been alſo 4 
judged. | ö 
; Indi&ment being found in the proper County, may be deternunel 
in any other County, by ſpecial Commiſſion. A Man may be in 
dicted twice, at the ſame Time, where he hath committed two Fe 
lonies; and if he hath his Clergy for one, be hang'd for the other 
And if there is an Indi&ment, and Inquiſition againſt one for the 
ſame Offence, one found by the Coroner's Inqueſt, and another 9 
the Grand Jury, he may be try'd on both at the fame Time. Bat 
if he be convicted or acquitted on the Indictment, it may be pleade 
in Bar of the other. | | 

By Statute, no Indictment ſhall be had but by Inqueſt of tue 
lawful Men, returned by Sheriffs, Gr. After a Perſon is in ide 
for Felony, the Sheriff is to be commanded to attach his Bady y 
a Capias, &c. Where Perſons are indicted for High Treaſon, 
Copy of the Indictment ſhall be given them before Trial, (but nt 


the Names of the Witneſſes) to adviſe with Counſel : And Ind. 


ments muſt be found in three Years after the Offence committed 
unleſs it be againſt the King's Perſon. | 

A Man being convicted on Indictment for Treſpaſs or Miſdeme* 
nor, is to appear in Court on Judgment pronounced; and the Coil 


having ſet a Fine upon him, will commit him in Execution. 
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1 Informations. 


NFORMATION for the King, is that which for a comnion Terms 4- 
[ Perſon is called a Declaration; and it is not always exhibited er 45+ 
directly by the King, or his Attorney General, but ſometimes by a 
common Perſon, who informs as well for the King, as himſelf, upon 
"© ſome penal Statute. It differs from an Indictment, which is found 
by the Oath of twelve Men; and this is only the Allegation of the 
LF Officer, G&c. and it is different from an Action, on a penal Statute. | 
Informations are of two Kinds; at the Suit of the King only, or i 
at the Suit of the King, and of the Party, which is called an Infor- | 
mation Qui tam. And Information may be for Offences and Miſde- * 
meanors at Common Law ; as for Batteries, Libelling, Nufances, Con- “ '©? 
tempts, ſeditious Words, G. wherein the Offender is liable to pay 
a Fine to the King. When the Attorney General exhibits an Infor-; Mod. 464. 
mation, he does it ex Officio; and when the Clerk of the Crown © | 
does it, 1t is generally by Order of Court. 1 — 8 
An Information by the Attorney General, is no more than a Pre- Hawk. 265. 
ſentment; and may be. brought againſt Perſons for going armed in 
Affray of the Peace, & and in general for any Offence againſt the 5; Mod. 459. 
= Publick Good. There may be Information for the King againſt Wood's Lad. 
Criminals, as well as Indictment; but not for a capital Crime, except 93* 
on the Statute againſt Bankrupts. And of common Right Informa-; Ges. «. 4. 
WF tions, or Actions in Nature thereof, may be had for Offences againſt ; H. P. C260. 
Statutes, where other Methods of proceeding are not appointed, ” —>(®« | 
Informations have ſomewhat of Indictments, to alledge the Offence Hob. 242. 
i particular; and ſomething of an Action, to demand what & due: 
The ſame Certainty is requiſite in one, as the other; if an Infor- 2 H. P. csi, 
W mation contain ſeveral Offences, and be well laid as to ſome; the 2866. 
W Informer may have Judgment for what is laid well. A Defendant 
WT pleads Ni deber to Information Qui tam, Oc. it is beſt to ſay he 142767277. 
owes nothing to Informer, or the King; Pleas on Breach of @ Sta- 
tute, are, Not gurtty, ec. And Replication to Informations off {pe- 
cial Plea in the Courts at Weſtminſter, is to be made by the At- 
_y General; and before Juſtices of Aſſiſe, by Clerk of the Al- 
5 | 


K All Informations on Penal Statutes, brought by an Informer whete 31 Elz. 4. 

Lom certain is given to the Proſecutor, muſt be brought in the 21 llc. r. 
proper County where the Offence was committed, and within a Year 

cer it; of which, Oath is to be made: But a Party grieved, who Cr er. 645, 

1s not a common Informer, is not obliged to bring his Informati 

ir the proper County, but nay inform im what County he pleaſes, 

d che King may exhibit his Information in two or three Years, tro. jac. 388 

ad be good; though naught in an Informer. Where + Penalty is 

aided by Statute, between the King and Informer; if the King: Lil. 6. 

prefers his Information before the Informer, he ſhall have the whote 


n Informer dies, before Ples plead ded; the Attorney Gener lite. th 4 
7 . : . 15” a : =». a - 1. 

4 may proceed in the Information for the King :* Nonfuir f an H . 

'2 former, is no Bar againſt the King. And if the King's Attorney 
_” 111 N dee 


214 The Common Law Common=plac'd. 


x Leon. 119. Enter a Nolle proſequi, it is not any Bar quoad the Informer, Wh,,, ce 
the whole Sum is given by Statute to any Perſon who will ſye fr ge 
the ſame, the Informer may bring Action Qui tam, or ſue in 1; #3 [ 
own Name. eee, 7 9 

18 El. c. 3. Informers are to exhibit their Suits in proper Perſon, by Way 4 it 


Information, or original Action: And not compound with the D. ! ar. 
fendant, without Conſent of the Court, on Pain of 101. Penalty, Pi. th 
lory, Gr. And if they diſcontinue, or are nonſuit, the Court ſhy} 1 4, 
immediately aflign Coſts; to the Defendant. But this does not exten! Pl. 


Ibid. to Informations of Officers; nor on the Statutes of Maintenance, 6, co 
as to the Parties grieved, and thoſe to whom any Forfeiture is gira mt 


4% fw. M. On Informations exhibited in the Crown-Office, for Treſpaſs Bu. . 
her tery, G . Recognizances ſhall be entered into of 201. Penalty, fo bi 
tlie Informer to proſecute with Effect, &c. And if the Proſecutor q Int 


not proceed to Trial, within a Lear; or if it paſs for the Defendan, at 
Ge. the Court ſhall award Coſts, except it be certified there wy if 
reaſonable Cauſe for the Information. rev 

2 Hawk. 277. A prior Suit depending, a Pardon, or Releaſe, may be pleaded!» in 
an Information on a Penal Statute :. But Informations are not quai ma 

for Inſufficiency, like to Ind ictments. * 4d dy 

A Man may not be an Informer, who is diſabled by Miſdemeznom * 

| Tok: con 

0 Inf 

| Infants * Wditi 


5 Ig is a Perſon under the Age of 21 Years. Before vit in 


| 3%. „, | Age Ads done by Infants may be avoided ; Matters of Fat, « WP" 
| 2 inſt. 483. ther within Age, or at full Age, bat Matters of Record, only durm . 
Minority. | 85 


But an Infant may bind himſelf to pay for Neceſſaries, as Met 
7 Roll. Abr. Drink, Apparel, Cc. though not by Bond, with Penalty. He may 
729 give a Bill for the very Sum due; but not make up an Account 
Cre. Jac. 560. with, his Creditor, An Infant is not obliged to pay for Clothes, un- 
leſs averred for his own Wearing, and that they were convenient 
and neceſſary for him to wear, according to his Eſtate. The Infant 
5 Mod. 368. may buy Neceſlaries ; but he is not to be truſted with Money but 
Salk. 385, at Peril of the Lender, who muſt lay it out for him in Thins 
279. neceſſary, or ſee it thus laid out: If an Infant employs Money 
lent in buying Neceſſaries, yet he is not liable; the Foundation bei 
the lending. | £6; 
r Inft. 2,172. An Infant may purchaſe, being intended for his Benefit, but at 5 
| full Age, he may either agree to and confirm it, or wave or di Bl 
gree to it; and if he agree not when at Age, his Heirs after hi" 
. Pak. may diſagree. All Gifts, Grants, &c. of an Infant which do not take 
*#Rep. 43 Effect by Delivery of his Hand, are void; and if made to d 
Effect by Delivery of his own Hand, are voidable by himſelf, d“ 
his Heirs, and thoſe who ſhall have his Eſtate. Where an Inf" Be 
3 Rep. 35- makes a Deed, and delivers it within Age, and afterwards delive = Y 
Ait again at full Age this ſecond Delivery and Deed are void; .the 3 
Dee muſt take Effect from the firſt Delivery: So of a Will f. i 


Lands. But if an Infant make a Leaſe, paying Rent, and after 1 
2 2 | 2 47 


CW * * 
0 —_— 
ng =_ 
m _ 
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© 
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ing of Age he accepts the Rent; the voidable Leaſe is made Cro. Ic. 320 
2 A Lek: made to an Infant, may be avoided, by waving the 
1 je before the Rent-Day. n | 1 
fit an Infant makes a Deed of Feoffment, he may enter and avoid r Inn. 247, 
it; and if he dies, his Heir may enter, Cc. Huſband and Wife 24% 
are both within Age, they by Indenture join in a Feoffment, and 
the Huſband dies; the Wife may enter and avoid the Deed, or have 
dum fuit infra Ætatem. An Infant's Feoffment, may be avoided by | Ind. 389 
© Plea or Entry, after or before he is of Age; but his Acts on Re- 
cord, as Fine levied, Recovery ſuffered, Statute acknowledged, &. 3 Salk. 196. 
muſt be avoided by Writ of Error, or Audita Querela, in his Mi- 
LS nority. : 2 255 
* 8 Recovery ſuffered by an Infant by Guardian, ſhall bind Cro.Car. 307. 
him; where the Vouchee in a common Recovery is within Age, the * 
F Infancy ſhould be try'd by Inſpection; and no Writ of Error hes 
ES at full Age. Infants ought not to be received to levy Fines ; but 
if they. are admitted, their Fines are good and unavoidable, unleſs , Ing. 486. 
reverſed during their Minority. It has been allowed by the Judges 10 Rep. 43. 
in many Caſes, though formerly it was otherwiſe, that an Infant 
may ſuffer a Recovery by Guardian, and ſhall not avoid it; for : Danv. #* 
Eby Intendment he ſhall have Recompence in Value, and if it be 77:- 
Woot for the Infant's Good, he may have his Recompence over againſt Hob. 169. 
the Guardian. Conditions annexed . to Lands, whether the Eſtate L9G 13G 
come by Grant or Diſcent, bind Infants, Where the Eſtate of an 3 
Infant is upon Condition to be performed by the Infant, if the Con- | 
dition is broken during his Minority, the Land is loſt for ever, 
Laches ſhall prejudice. an Infant, if he preſents not to a Church Lit. 402. 
Win fix Months: But Non-Claim, ſhall not bind him. He ſhall be 
Wpuniſhed for Waſte ; when Tenant for Life, or Years 
un Infant may voluntarily bind himſelf Apprentice, and contimi- Cro. Car. 159. 
ing ſeven.Years, have the Benefit of his Trade; but a Bond for his 
ervicè, ſhall not bind him: Though if he miſbehave, his Maſter 
may correct him, or complain to a Juſtice of Peace, and have him | 
Wpuniſhed. An Infant Executor, may give a Releaſe, on Payment ; 3 Leon. Ca. 
ot without Payment: And if an Infant Executor, ſells the Goods G. El. 254. 
f his Teſtator, at under Value; this Sale 'tis ſaid ſhall bind him, 
Votwithſtanding his Infancy. If an Infant enters into Bond, pre- 
ending to be of full Age; though he may avoid it by pleading 
Nonage, he may be ind cted for a Cheat. 


A 
— * 


BS Infants, under the Age of 14 Years, are not generally puniſhable i Ind. 247. 
Wor Crimes; but if they are of that Age, which is the Age of Diſ- 27.5% 
tretion, or under thoſe Years, having NR of Diſcretion, they 
ay be puniſhed as Felons : Though Execution of theſe for Felony 
= oftentimes reſpited, in order to a Pardon. If an Infant, &. ns. 124. 
mmit a Treſpaſs againſt the Perſon, or Poſſeſſion of another; he > Roll. Abr. 
uſt anſwer for the Damage, in a Civil Action. „ 
4a Infant is to ſue by Prochein Amy, or Guardian; but always 1 Inſt. 135. 
E efend by Guardian, He is not to appear b Attorney, in his own * Sund. 213. 
1 igt; but if he is Joint-Execntor with others, they may make 
2 I 3 3 him. If an 1 —4 declare by Guardian or Prochein 
., the Detendant is not obliged. to plead, till the Plaintiff ſheus 
9 Rule of Court for his Adinjitance Bat „ he 
* | | Where 
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Lute, 244. Where the Defendant is an Infant, the Plaintiff ſhall have fi 
Year" to bring his Action in, after the Defendant comes of Age. If 
the Plaintiff be an Infant, he hath fix Years likewiſe after hi Age, 

Bid.141,242: to ſue by the Statute of Liniitarions. Infants m T7” plead infra A. 

tem &c. and the Pleadings ſhall be. ide this Report. 

7 Ann. 19. By Statute, Infarts ſeiſeck of Eſtates in Fee, in Truſt, or in Mor: ' 
gage, are enabled' in uity ta make e of ſuch e Ell 


c. as Truſtees or e of full A Age. 


„1 r 


Jugrofrs. 


Proros5ER Ronifies one that ſells by Wholefale 3 but in th 
Law it is a Man that buys Corn, Grain, Butter, Cheeſe, Fil, 
or other dead Victuals, with Intent to ſell the fame again. 
3 Ind. 136. A Stranger, as well as Subject, bringing Vieuaks, © or other Mer. 
| |  chandize into the Kingdom, may felt the fame in Grofs; but h. 
that buys them of him, _ do ſo, we would inhance the Me: 
Ed. 6: ket : A Merchant may not buy in Groſs W the Realm, and fel 
5El.c.5 in Groſs to another Metchant, a rich Matt might ingrofs a whole 
Commodity, and ſell it at what Price he thauglit fit. And thi 6 
3.Inft. 96. of ſuch il Confequence, that te bare i ng is an Offence in 
1 Hawk. Mot dictable at Common Law, whether any Part be ſold or not. 
x Hawk. Barley, and Oats, to make Matt and Oatmeal, are excepted out 
the Statutes againſt foreſtalling and ingroſſing: And foreign Com nl 
Victuals, (except Fiſh and Sie) are not Vine the Penalty of th 
Statute, The Puniſhment of this Offence is Forfeiture of Goob; 
and for the ſecond Offence, double Value, Impriſonment, Gx. 


| Inheritance. Vide ker dure, Þereditaments, . MAY =: 

== CO! 

= Reer, ſuc 

— J 2 3 fo. 

cal! 

pxJUNCTION is a Kind of Prohibitiori, grounded on an i hot 
terlocutory Order or Decree out of the Court of Chancery Is | 
Exchequer, to ſtay Proceedings in Courts at Law; and ſometimes! ple 
. Suggeſtion that if the Rigour of the Ir ang 
takes Place, it is a _— nity and good 5 — And t | 
welt. Symb. ſometimes granted: in the Chancery, or the Exchequer, to quiet fa. er 


ſeſſon of Lands, Ge. = 
Pag. Selle. Where an Injunction is for ſtaying Waſte, there muſt be Aﬀidii , 


, made of Waſte committed in Houſe: Lands, &. And if va his 
| Suits in other Courts, it is granted on fu that the 1 he 

not able to make his i Defence th there, rao want of Wiwels B 3 11 

8 Or that he is profecuted at r what in Tau itt 

ought e f fly x be the e other Court adts erroneouſly, devics be ad 

fome rightful Abate Wi. 


2 Un. Ab. 64 An Attorney Re . after. ſerved with is. Ehre 
to ſtay Proceedings, will be committed to the Peer for the i 
tempt, "Og found — him: But if the Cauſe be at le 


Inju 


2 
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juncti ive Leave to go to Trial, and ſtay Execution, &c. Prad. Attor. 
133 his Anſwer 1 ** a certain Sum of Money due 246, 247: 
to him, the Court will often not grant an Injunction, unleſs the 
Money be brought into Court. | © | 
| If an Injunction be granted in Chancery before Anſwer, tis com- 

monly till Anſwer, and further Order. 


Inmates; 


3 TNMATES are thoſe Perſons of one Family, that are ſuffered to 
4 | come and dwell in one Cottage together with another Family, 
by which the Poor of the Pariſh are encreaſed. And no Owner or Terms de 
& Occupier of any Cottage, ſhall ſuffer any Inmates, or more Families we 4: 
than one, to inhabit therein, on Pain of forfeiting 10 s. a Month to 
the Lord of the Leet. | | 

ES Theſe Inmates are oftentimes idle Perſons, Stealers of Wood, Gr. 


Inns, and Jnnkeepers, &c. ; 


| 1 S and Alehouſes, are for Lodging and Relief of Travellers; 
| and at Common Law any Perſon might ere& and keep an Inn 
or Alchouſe to receive Travellers: But now they are to be licenſed, 
and regulated by Statute. And Innkeepers are equally anſwerable . p. c. 147. 
with Alchouſe-keepers, as to Diſorders, Tipling, G. S 
lf an Innkeeper, or Alchouſe-keeper, refuſe to lodge a Traveller, Pat. 3o. 
For find him Victuals for his Money, he may be indicted, or the Party 5 Rep. 32. 
may bring Action of the Caſe againſt him: And 'tis ſaid he may be i H. p. c. 245 
compelled by the Conſtable of the Town, to receive and entertain : 
ſuch a one as his Gueſt, &c. Alſo Innkeepers are to ſel] their Vic- 21 jac. 1. 21. 
W tuals, Hay, Oats, &*c. at reaſonable Prices, without taking any Thin 
for Litter, or ſhall be fined and impriſoned. But where a Gueſt 
W calls for any Thing at an Inn or Alehouſe, the Innkeeper or Ale- Dyer 30. 
Whouſe-keeper may juſtify detaining a Horſe or other Thing, till he 
i paid his Reckoning, And Action of the Caſe will lie on an im- 
plied A umpſit, where an Innkeeper, is obliged by Law to furnith 
another with Meat, Drink, Gc. | 
Innkeepers ſhall be anſwerable for Thefts committed by their g Re 
2rvants, or A. other (not the Gueſt's Servant, or Companion) 
pon one that lodgeth in their Inns : But if he be not a Travel- 
err, but one of the ſame Town, the Maſter is not chargeable for 
e Servant's Theft. And if a Man is robbed in a private Tavern, 
be Maſter is not chargeable. | | 


414 


þ: 32,33 


Tf a Gueſt. come to an Inn, and deliver his Horſe to the Hoſtler, Id. 34 
cchout ſaying any thing, and the Horſe is ſtolen either from the 
ole of the Inn, or a Paſture abroad, the Innkeeper ſhall make 
_* 220d ; but 'tis otherwiſe if the Owner give Orders to put the 

1 orſe to Graſs in a Paſture, &c. and it is ſtolen, the Orders may 


Where 


xcuſe the Innkeeper. 


2 
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H. p. c. 146. Where Innkeepers and Alehouſe-keepers harbour Thieves, idle Pe. 
ſons, Vagabonds, &c. or ſuffer frequent Diſorders in their Houſg, 
Dalt. 33, 44 they may be indicted and fined, by the Common Law: And by du. 
12 12 9 tute, be put down and ſuppreſſed. Alchouſe-keepers permitting any 
xCar.r, c. 14. Perſons to fit tippling in their Houſes ; ſelling their Drink in ſhort 
ir &%12W. Meaſure, &. not mark'd according to the Statute ; are liable to 103 
2 885 Penalty, G. | | 
3 Car. 1. c. 3. Alehouſes to be licenſed by Juſtices of Peace, who are to take Re. 


cognizances for keeping good Orders; and keeping ſuch Houſes wh: ne 


out Licence, incurs a Forfeiture of 20 5. by the Statutes, = [6 
XC: 
, A. 

Innuendo. F 


7 NNUENDO is a Word uſed in Declarations and Pleadings u 

aſcertain a Perſon or Thing named before therein. 

4 Rep. 27 It is in effect no more than Prædict, where it is ſaid he (Im 

— 45. the Defendant) did fo and ſo, when there is mention of another Per: 
ſon: An Innuendo can't make that certain, which was uncertain be. 
fore; and Words ſhall not be enlarged thereby, ſo as to ſupport a 

Hutt. 44+ Action, &c. Nor may it ſupply, or alter the Caſe, 

x Danv. Abr. The Perſon and ſcandalous Words are both to be certain, in Adin 

— of Slander, and not want Iunuendo to make them out, 


Jnquiry, and Inquiſition. 


JAQUIRY is where Judgment is had by Default, and only D- 
4. mages and Coſts are to be recover d; then there iſſues out a Mt 
2 Lill. 65: of Inquiry upon the interlocutory Judgment, The Court will fone 
times, tho ſeldom, grant a new Writ of Inquiry, on Affidavit « 
there being an extraordinary Occaſion. Where exceſſive Damages it 
found, or there is any Miſdemeanor in the Plaintiff, the Court vil 


2 Leon. 252. grant a new Writ : But not if the Plaintiff complains of too little b d 
mages given by the Jury, on ſuing out his own Writ. | 1 
Finch. 484. here is a judicial 


rit Ad 1 commanding an Inquiry 
to be made by Jury into any Thing touching a Cauſe dependiy By 
2 Hawk, 169. | — for the Satisfaction of the Court, and Execution d 
umuce, | : 1 
8. P. c. Ks uiſition of Jurors, is in Cauſes Civil and Criminal, referri'” 
„ 72970 5 | 
2 Nelf. Abr. In Caſes of Treaſon, and Felony, upon a Felo de ſe, and on _ 
* lawry, Gr. Inquiſition is made, to entitle the King to Forteiturs 
-Lands and Goods. FAY ; 1 
And Inquiſitions are had upon an Extent, and Writ of Exit, % = 


Inrollment. Vide Bargain and Sale. 
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Inſlitution and Induction. 


INSTITUTION is a Faculty made by the Ordinary, whereby 
i | a Parſon is approved to be inducted to a Rectory or Parſonage, h | 
If the Biſhop upon Examination finds the Clerk capable of the Be- Ind. 344. 

F nefice, he admits, and inſtitutes him. And Admiſſion is properly the Cities. q 
© Ordinary's Declaration that he approves of the Preſentee, to ſerve the 1 
Cure of the Church, to which he is preſented; and Inſtitution is that | } 
Act by which he commits to him the Cure thereof, | 2 
1 Inflication may be granted either by the Biſhop under Epiſcopal 1 Ind. 344- 

Seal; or by the Biſhop's Vicar-General, Chancellor or Commiſſary, 

vhoſe Acts are taken for his. On Inſtitution the Church is full againſt 2 1*8. *. 
all common Perſons ; ſo that if another Parſon be inducted it is void; += 58 WP. 
but a Church is not full againſt the King till Induction. | 

Ihe Biſhop having given Inſtitution, iſſues out his Mandate to the 
Archdeacon to indud the Clerk; which is the actual Delivery of Poſ- 4 Rep. 79. 
ſeſſion of the Church, to the Clerk inſtituted, and which ſettles and 

fixes the Freehold in the Incumbent. 8 | | 

Buy Inſtitution the Clerk is compleat Parſon, as to the Cure; and by Dyer 221. 

Induction, compleat Incumbent, as to the Temporalities, Glebe, 

ithes, &c. If an Archdeacon refuſe to induct a Parſon, he may be iz Rep. 128. 

Sobliged to it by the Spiritual Court; or Action of the Caſe lies againſt 

Shim. | 
| Induction made by the Patron, will be void; but no Induction is 11 H. 4. 

neceſſary to a Donative, G&c. 


Intendment and Intention. 


SI NTENDMENT ſhall ſometimes fupply that which is not fully 
4. expreſſed or apparent. | i 
he Intent of Parties, in Deeds, Contracts, &*c.. is much regarded: 121. 72. 
Wy the Law: But this Intent ſhall not be implied againſt the direct 
Wules of Law. The Law doth not in Conveyances of Eſtates, admit Vaugh. 261, 
hem regularly to paſs by Intendment and Implication ; but in Deviſes ?*?: 
Whey are allow'd, with due Reſtrictions, where the Impriſonment is 
Wot only conſtructive and poſſible, but abſolutely neceſſary, as that the 
Wecviſce muſt have the Thing deviſed, or no other Perſon, 
tf a Plaintiff declares that the Defendant is bound to him by Obli- : Lin. 57. 
ation, it ſhall be intended that the Obligation was ſealed and deli- 
ered. Where one is bound in a Bond to another, and in the Solvend Patch. 24. 

f the Bond it is not expreſſed unto whom the Money ſhall be paid, ©* B. K. 
Pr if ſaid to the Obligor, the Law will intend it is to be paid to the 
bligee. And where no Time is limited for Payment of the Money, 
ee Law intends it ſhall be preſently paid. A Court which is pleaded 
eerally to be held Szcrmdum Conſuetud? ſhall be intended to be held 
ccording to the Common Law. | 
'Y The Law doth not commonly pumiſh Intentions to do ill, if the 3 Inft. 108. 
cnn be not executed, except it be in Caſe of Treaſon, where 

. ' Intentions 
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Intentions proved by Circumſtances, ſhall be puniſhed as if Put in 

Plowd: 474. Execution. But if a Perſon in the Night breaketh a Houſe, with lu. 
tent to commit Burglary, it is Felony ; and fo where one takes and 

23Car. 2. c. i. removes Goods, with Intention of ſtealing them. So alſo Maiming, 
and cutting off Limbs of another, with Intent to disfigure, 6+, by 
Statute, 

3 Inft.g, 10. Intention makes Riots criminal, and the Meeting only to do an un. 
lawful Act is puniſhable ; but if there was no ill Intent, and the 

Dat. 30. Meeting was for Sport and Merriment, it is not puniſhable. In erery 
Riot there ſhould be ſome Intention of Force and Violence. 

8 Rep. 147- The Law allows a Man to enter a Tavern, a Landlord to enter hi 
Tenant's Houſe to view Repairs, a Commoner to enter Lands to ſee 
his Beaſts, ec. But if in any of theſe Caſes, the Party commit; 
Treſpaſs, the Law will judge that he intended it. 

Show. 162. Sometimes a Thing is neceſſarily intended, by what precedes aul 

Goldsb. 111. follows it. And Common Intendment is where one Thing or Perſon 
may be more ſtrongly intended than another, 


See Murder, Manllaughter. 
Inteſtates Eſtates, Vide Adminiſtratoꝛzs. 


Intruſion. 


INTRUSION is when between the Death of Tenant for Life, 
and the Entry of the Heir, a Stranger enters on Land, and keeps 
1 Int. 275. the right Heir from the Poſſeſſion. It is a violent or unlawful Entrance 
Braft. 14. c.). into Lands or Tenements, void of a Poſſeſſor, by one that hath no 
| Fog to the Lands : And is againſt the Common Law of the King- 
om. c 

An Entry upon the King's Lands and Poſſeſſions, on the Death af 
his Tenant, ec. is alſo called an Intruſion: For which Information 
Moor 295. may be brought, and exhibited on Behalf of the King. But before 
ce found, he who occupies the Land ſhall not be an Intruder; 
— 6 the King is intitled to the Profits after the Tenant's Eſtate 

ended. 

No Seire facias ſhall be brought, where Information of Intruſion 
21e. l. c. 14. Will well lie. By this Statute, the Defendants may plead the General 
Iſſue in Informations of Intruſion, and retain Poſſeſſion till Trial; 
where the King hath been out of Poſſeſſion twenty Years, Oc. 

1 by Death of 2 Te- 


F. N. B. 203. As an Intruder is one who enters into Land voi 


nant for Life or Years; an Abator, is he that entereth into Lands void 
on the Death of Tenant in Fee, 


Jointenants, 
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Jointenants, and Tenants in Common. 


OINTENANCY is where two Men come to any Lands and 

Tenements by one joint Title; as if a Perſon give Lands, & c. to 
two Men, and their Heirs. Tenant in Common, is where two Per- 
ſons have Lands by ſeveral Titles; or a 5 is made to two, 
Habendum one Moiety to one, and his Heirs, and the other Motety to 
the other and his Heirs. 


Jointenants may be alſo of a Leaſe for Life, or any Eſtate in Poſ- — 2775 


ſeſlion of a Chattel Real, or Perſonal, ec. And they muſt jointly , Ing. 180 
implead, and be impleaded by others, which Property is common to 


them and Coparceners ; but Jointenants have a ſole and peculiar Qua- 
® lity to take by Survivorſhip, which Coparceners have not: The one 
takes by Purchaſe, and the other by Diſcent. But by the Law of 


Merchants, a joint Intereſt in Stock, &c. in Trade, ſhall go to the 


Executor of a Partner; not the Survivor. 


There may be Jointenancy, tho? there is not equal Benefit of Sur- 1 Ind. 181. 
vivorſhip, on both Sides. If one grants a Rent, &c. out of his Part, 


3 and dies, the Survivor *tis ſaid ſhall have the whole Land diſcharged : 
But if he makes a Leaſe for Years of the Land, to begin preſently or Lit. 280, 286, 
in fiauro, and dies, it cannot be avoided by the Survivor. If one 1 Ind. 185. 


Jointenant make a Leaſe for Years, reſerving a Rent and dieth, the 
Survivor ſhall have the Reverſion; but not the Rent, Jointenants can- 1 Inft. 186. 
not ſingly diſpoſe of more than the Part that belongs to them: where 


9 they join in a Feoffment, in judgment of Law, each of them gives 
but his reſpective Part; and for à Condition broken, they ſhall only 


enter on a Molety of the Land, G. f 
Every Jointenant, is jointly ſeiſed of the Whole with his Compa- Lit. 289. 


F mion; and may give, leaſe, forfeit,” &c. his own Share. But a Devile * Inft. 186. 
of Lands, whereof the Deviſor is jointly ſeiſed, is void; the Will Lit. 287. 
= taking not Effect till after his Death, and the Title of the Survivor 


cometh by the Death. Two Women Jointenants of a Leaſe for Years, : In. 185. 


© one taketh Huſband and dieth, the Term ſhall ſurvive ; if the Huſ- 


band hath not alienated her Part, and ſevered the Jointure : But tis 


| | Otherwiſe in caſe of Perſonal Goods, veſted in the Huſband by Mar- 


riage, If there be two Jointenants in Fee, and one makes a Leaſe for Lut». 729, 
Life to a Stranger; the Frechold and Reverſion is ſevered from the 
Jointure: But where one 1 leaſes for Years, the Jointure 
of the Inheritance is not ſevered; the other Jointenant ſhall have the 
Reverſion X Survivorſhip, G0. | | 

It a Father deviſes Lands to his eldeſt and other Sons, they are Fopb. 32. 
Jointenants, and not Tenants in Common: A Man having two Daugh- Cro. El. 43t. 
ters, deviſed his Land to them and their Heirs; adjudg'd a Jointenancy. 
Lands are given by Will to two equally, and their Heirs, they be 2 And. 17. 
Jointenants; but not if it had been to two, equally to be divided be- | 
teen them, If ſome Jointenants in Fee-Tail, ſuffer a Recovery of Sid. 241. 


dhe Whole, the Eſtate of others is tarn'd to a Right; and contin- 


gent Remainders may be deſtroy d, and new Eſtate gain'd thereby: | 
And if one Jointenant: levies a Fine it ſevers the Jointenancy ; tho it * Salk. 280 
doth not amount to turning out his Companions. It bath been held, 
825 LII where 
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3 Salk. 204, 
205. 


1 Vent. 78. 
Raym. 187. 
3 Leon. 352. 


5 Mud. 73, 
150. 


1 Inſt, 185. 
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where there are two Jointenants for Life, each hath only an Iitite fi 
his own Life, and a Poſſibility of ſurviving his Companion, to he cn. 
titled to his Part; and if he grants over, that Poſſibility is gone, an! 
on his Death the Eſtate of the Grantee ſhall revert to him in Rey}. 
ſion. A Jointenant can't make a Feoffment, or Grant to another 


Jointenant ; but he may releaſe to him. : 
One Jointenant may leaſe to his Companion, or make him his Ba. 


liff. But one Jointenant cannot bring Action of Treſpaſs, againſt h 


Companion. One Jointenant may diſtrain alone, and avow in his oy; 
Right, and as Bailiff to the other, to whom accountable; but he ny 
not bring Debt alone. If a Jointenant in Fee- ſimple is indebted to the 
King, and dieth, the Lands cannot be extended in the Hands of th: 


Survivor; who claims not from his Companion, but the Feoffor, 6, 


1 Inſt. 182. 


31 - 8. e. 1. 
32 H. 8. 32. 


3K 4 Ann. 


Lit. 292,319, 
3217. 


1 Inſt. 192, 
199, 188. 
Cro. El. 33. 


Where Lands are granted to two Men, and their Heirs, Gc, they 
have ſeveral Inheritances, after both their Deaths. 

Jointenants and Tenants in Common of Inheritance, are obliged by 
Statute to make Partition by Writ, as Coparceners : And alſo Jointe 
nants and Tenants in Common for Life, or Years, &c. 2 be com. 
pelled to do the ſame. Actions of Account may be brought by or: 


Jointenant or Tenant in Common, his Executors or Adminiſtrator 


againſt the other his Executors, &c. Jointenants after Partition by 


Deed, are ſeveral Tenants. 
If there are two Jointenants, who claim by one Title, and one 


aliens his Part, the Alienee and the other Jointenant are "Tenants in 


Common; as they then claim by ſeveral Titles, the Jointure isſerer', 


and there can be no Survivorſhip. If two Jointenants are of a Lee 


for twenty-one Years, and one lets his Part but for three Years, the 
Jointure is ſevered ; ſo that they are Tenants in Common, and dur. 
vivorſhip ſhall not take Place. And if two Men jointly have a 
Horſe, Cc. and one grants his Part to another; the Grantee and he 
who did not grant have a Right in Common; and if one dies, the 
other ſhall not have the Whole by Survivorſhip, but the Executor 


| ſhall hold in Common with the Survivor. 


I Inſt, 188. 


1 Inft. 36. 
4 Rep. 1. 
27 H. 8. 10. 


Tenancy in Common may be in Lands and Tenements in Fee-ſimple, 
Fee-tail, for Life, or Years; and be either by ſeveral Titles, or by 
one Title, and ſeveral Rights: And the Heirs, Executors, Oc. ſuc 


ceed, | 
Tenants in Common know not their own Parts, but take the Profis 


in Common, 


"OINTURE- is a Settlement of Lands and Tenements made io 
J a Woman, in Conſideration of Marriage. TY 
And for the making of a perfect Jointure, to bar Claim of Dove; 
it muſt be made to take Effect for the Life of the Wife, in Poſſeſan 
or Profit, preſently after the Huſband's Death; and be for her o 
Life, and made to herſelf, and none other for her; it muſt be ex. 


preſſed to be in full of her whole Dower, and in Satisfaction thereof ; 
and it may be made before or after Marriage: If made before, 1 
Wife can't wave it, and claim her Dower, at Common Law; * 
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* made after Marriage, ſhe may. All other Settlements, in Lieu of 
Iointure, are Jointures at Common Law; and no Bars to Dower. 
| A Man made a Settlement to the Ute of himleif for Life, and 2 Cre. 489. 
after to his Son, and the Son's Wife, for their Lives, for the Wife's 
Jointure; this is not good to bar Dower, for it may not commence 
immediately after the Death of rhe Huſband, who may die in the Fa- 
ther's Life-time : But Feoffment in Fee, on Condition the Feoffee ſhall Moor 8. 
convey to the Uſe of the Son of the Feoffor, and to the Son's Wite in 
Tail, Remainder to the F «offor's Heirs, Oc. may be a good Jointure. 
A Huſband covenanted to ſtand ſeiſed of Lands, to Ule of himſelf and Dyer 248. 
his Heirs 'till the Marriage ſhould take effect; and afterwards to himſelf, 
his Wiſe, and their Heirs, and it was held a good Jointure within the 
Statute 27 H. 8. Tho' if no Inheritance is reſerv'd to the Huſband Co. Eliz. 2. 
and his Heirs, but the Eſtate limited to the Wife for Life, with Re- 
® mainder to a Stranger, it is not a Jointure. A Deviſe to a Wife for 3 Rep. :. 
= Life, or in Tail, for her Jointure, is good; but not to her generally, 
without expreſſing what Eſtate: And a Gift of a Maſter. to his Ser- Moor 683. 
vant, and a Woman he ſhall marry, is no Jointure z as it doth not 
come from the Huſband, or his Anceſtor. 
An Eſtate ſettled in Jointure, coming from the Anceſtors of the 2 Lill. 8. 
Wife, and not of the Purchaſe of the Huſband, or his Anceſtors, is 
not within the Statute 11 H. 7, Nor is an Eſtate in Fee- ſimple con- 
# veyed to a Woman for her Jointure, any Jointure within this Statute : 
But an Eſtate in Fee convey'd to a Woman for her Jointure, and in 4 Rep. 3- 
Satisfaction of her Dower, is a Jointure within the Statute 27 H. 8. 
An Eſtate for Life, upon Condition, may bar the Wife, if ſhe accepts 3 Rep: >: 3. 
it; fo if the Eſtate be made durante viduitate, If a Woman be 
evicted of Part of her Jointure, ſhe ſhall have Dower pro tanto. 
And if Lands are conveyed to her before Marriage, in Part of her 3 Rep 3. 5. 
Jointure, and after Marriage other Lands in full; the ſhall take her 
# firſt Jointure Lands and Dower together, ſhe not having her full 
Jointure till after Marriage. If a Woman conceals her Jointure, 
and brings Dower ; ſhe is barred of her Jointure. 
Where a Jointure is made of Lands, according to the Statute, Ind. 36. 
before Coverture, and after the Huſband and Wife alien them by Fine, 
the ſhall not have Dower in any other Lands of her Huſband ; bur 
tis otherwiſe where the Jointure is made after Marriage. After thg 514. 36, 37. 
Death of the Huſband, the Wife may enter into her Jointure, and is 
not driven to a Real Action, as ſhe is to recover Dower at Common 
Law, Nor ſhall her Jointure be forfeited by the Treaſon of her Huſ- 
d; as in caſe of Dower. 1 0 l . 46h 
Of all Things whereof a Woman ſhall be endowed, ſhe may have Inf. 46, 361 
a Jointure. But Feme Coverts committing Crimes, may incur a For- 3 Jac- 1. c. 4 
feiture of their Jointures: And being convict of Recuſancy, ſhall 
forfeit Ne in three of Jointures and Dower. 4 
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$ Rep. 10. 


Cro. Jac. 5yo 
1 Lutw. 297. 


6 Rep. 10. 


2 Lill. 83. 


1 Inſt. 71, 72. 


Ins. 126. 


Wuilty, in Treſpaſs, & c. Special, when they try ſome ſpecial Vat 


4d. 283. 


6 Rep 46. 


„ Tev. 121. 


Moor 80. 
Jute. 1608. 


Clerk's Default, &c. he may have it. Where an Outlawry is di. 
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Journeys Accounts. 


OURNEYS Accounts is where a Writ abates by the Death dt 

the Plaintiff or Defendant, or for Variance, want of Form, 6, 
the Plaintiff ſhall have a new Writ by Journeys Accounts, which 
ſhall continue the Cauſe, as if the firſt Wit had not been abated, 

It muſt be without Default of the Plaintiff ; if a Writ abates {x 
the Plaintiff's Default, in his miſtaking the Name of the Vill, 6. 
he ſhall not have Writ by Journeys Accounts; but when by th 


charged or reverſed, there is no Default in the Plaintiff, ſo that he 
may have Writ of Journeys Accounts. A judicial Writ ſhall net 
be purchaſed by Journeys Accounts. 

This Writ muſt be brought preſently in the ſame Court, and fir 
= ſame Thing as the firſt Writ ; being as it were a Continuane 
of it. | | 


Iſſues, 


SSUE is a certain and material Point, ſuing out of the Alleg- 

tions and Pleas of the Plaintiff and Defendant in a Cauſe, con. 
ing regularly of an Affirmative and 7 to be tried and dete: 
mined. And theſe Iſſues are of two Kinds, upon Matter of Fit 
or Matter of Law: An Iſſue in Fact, is where the Plaintiff and De. 
fendant have agreed upon a Point to be tried by a Jury; and [ſen 
Law, is where there is a Demurrer to a Declaration, Ples Gr. and 
a Joinder in Demurrer, which is an Iſſue at Law to be determined by 
the Court, 

As to Iſſues in Fact, they are General or Special; General, when 
it is left to the Jury to try whether the Defendant hath done we ſuch 
Thing as the Plaintiff lays to his Charge; as when he pleads Not 


ter, as in Aſſault and Battery, whether the Plaintiff ſtruck firl; 
being alledged by the Defendant in his Defence. There is alſo a f. 
neral Iſſue, wherein the Defendant may give the ſpecial Matter 1 
Evidence for Excuſe or Juſtification ; by Virtue of ſeveral Ads d 
lin ĩͤ ?wß——— rr [ | 
The Place ought not to be Part of the Iſſue, in a tranſitory Addon; W 
if it be material and made Part, the Jury cannot find the Fact in d. ee FU 
ther Place, the Point in Iſſue being reſtrain d by ſpecial Pleading* BR ri 
But on the general Iſſue pleaded, they may find all local Thing u BR and C 
another County. An Ihe ariſes in two Places, or two Counts: Bp A 
Trial may be in one, by the Stat. 21 Fac. 1, Where ſeveral Offene i under 
are alledged againſt the Defendant, he muſt take all but one by Fre 
teſtation 3 and offer Iſſue on that only. An immaterial Iſſue joins 
is not helped after Verdict; but an informal Iſſue is aided : When! 
Plea is naught, and the Plaintiff doth not demur, but takes Iſſue wn 4 
it, if it is found for the Defendant, he ſhall have Judgment * 4 
3 4 
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* where the Replication is ill, and Iſſue is taken on it by the Defendant, cro. EI 4 
* the Plaintiff is to have Judgment if found for him. Cro. Jac. 312 
| Every Iſſue ought to be certain and ſingle, and join'd upon the 2 Sund. 20. 
moſt material Thing in the Cauſe, that all the Matter in Queſtion 

between the Parties may be tried. In Action for Damages, according 1 Saund. 269. 
to the Loſs which the Plaintiff hath ſuſtained, every Part ought to 

be put in Iſſue. When a Plea is pleaded, and the Plaintiff's Attor- 2 Lill. 37, 88. 
* ney's Hand is to it, then the Iſſue is joined, Where Iſſue is joined 

between the Parties, it cannot be wav'd, if it be a good Ifſue, except 

| both Parties conſent. If ſeveral Iſſues are joined, and the Jury give 

” a Verdict but upon one of them, the Whole is diſcontinued. And 

* where there are two Iſſues joined, one good, and the other bad, if 


* 0 


entire Damages are given upon the Trial on both Iſſues, it will be 
Error; but il Teveral Damages are found, the Plaintiff may releaſe 
© the bad Damages, and have Judgment for the reſt, Judgment may Pesch. 23. 
be enter'd as to one Part of an Iſſue, and a Nolle Proſequi to another * b. K. 
Part of the ſame Iſſue; where it may be divided. 
= There may be an Iſſue to Part, and a Demurrer to Part. And 1 Saund. 338. 
every Iſſue conſiſts of an Affirmation on the one Part, as that the 
© Defendant owes ſuch a Debt, Gc. And a Denial on the other Part, 
zs that he oweth not the Debt, Sc. Alſo a Negative ſhould be as 1 Roll. Rep. 
broad and full as the Affirmative, or it will not make an Iſſue ; as if 55 
the Defendant pleads a Grant of four Acres, and two only ate denied, . 
= Oc. If the Plaintiff neglects to enter the Iſſue the Term it is joined, 2Lill.Abr.34 
the Defendant in the firſt five Days of the next Term, may alter his 
= Plea, and plead De novo. And if the Plaintiff will not try the Iſſue 
© after joined, in ſuch Time as he ought, the Defendant may give him 
= aRule to enter it, which if he do not, he ſhall be Nonſuit: If the 
= Plaintiff hath enter'd the Iſſue, the Defendant may give a Rule to try 
it by Proviſo. An Iſſue ought to be joined in ſuch Court that hath 
Power to try it, otherwiſe it will be fruitleſs : Where an Iſſue is not 
joined, there cannot be a good Trial. | 
& In real Actions, Cauſes grown to Ifſue, are try'd by a Jury of: Rep. 93. 
twelve Men of the County where the Cauſe of Action ariſes: And 3Ind. 3,135. 
in criminal Caſes, Iſſues ought to be try'd in the County where 
the Offence was committed, But ſee how this is alter'd by Sta- 
tute, 
Ih! ere are Iſſues for Neglects and Defaults of Sheriffs, Jurors, &c. 
by Amercement, and Fine. And Iſſues are likewiſe Profits of Lands, 
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7 Judges. 


1285 is a Perſon appointed by publick Authority, with Ju- 
& - riſdiction: He is a ſupreme Magiſtrate of the Law, to try Civil 1 uf. 56. 
and Criminal Cauſes, and puniſh Offences. 
A Judge of B. R. can't be made by Writ, but by Commiſſion 33 H. 8. 
— the Great Seal; but he may be diſcharged by Writ Sub Magno Ne. 15. 
: Kills, A Judge ought not to judge in his own Cauſe, or in Pleas 
2 he is Party. And no one ſhall be Judge of Aſſiae in the 
2 where born, or he doth inhabit, under the Penalty of 1001. 
chis is not to prejudice any Judge of either Bench at JVeft- 15 £9: 3. 
M m m minſter, 
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minſter, in hearing and determining Afſizes in thoſe Courts, Q\ 
Judges take an Oath to ſerve the King, do Juſtice to all, and de. 
ny Right to none; to take no Bribes, e&#c. And they are anſwerable 
in Body, Lands, and Goods. N 
1 Ind. 7t. Judges are to give Sentence according to Law, that which b 
7 Rep-27- Law they know to be right, and what is alledged and proved. The 
King in all Caſes doth judge by his Judges; and to them it belong; 
1 Ind. 56. to judge what is a reaſonable Cuſtom, Fine, &*c. and not to a Jury: 
1 Danv. Abr. Tho? the Judges do not ex Officio in the Courts at Weſtminſter, tale 
pus Notice of Cuſtoms of inferior Courts. A Judge ought to be of Cour. 
2 Inft. 178. ſe] with Priſoners: And if any Judge is doubtful or miſtaken in 
Matter of Law, a Stander-by, may be allowed to inform the Cour, 
1 Inſt. 2944 AS Amicus Curiæ. But no en ſhall be excepted againſt, or chu. 
2 Inft. 422- lenged; or regularly have Action brought againſt him, for what he 
25 Ed. 3-c.2. does as Judge. To kill a Judge of either Bench, or of Aſſize, 6:, 
in their Places adminiſtring Juſtice, is Treaſon: And drawing 1 
2 Inſt. 49. Weapon only upon a Judge, in any of the Courts of Juſtice, the 
Offender ſhall loſe his Right-Hand, forfeit his Lands and Goods 
and ſuffer perpetual Imprifonment. 
3 Inſt. 29. No Judge is obliged. to deliver his Opinion, in any Thing which 
2 H. P. C. 3,4. may after come judicially before him. Where there are divers Judge 
of a Court of Record, the Act of any one is effectual; but what: 
Majority rules when preſent, is the A& of the Court. Judges ar 
not puniſhable, for a meer Error of Judgment: They are freed from 
12 Rep. 24. all Proſecutions, except in Parliament; but if a Judge baſely tum 
Vaugh. 138. Solicitor in a Cauſe, or privately tamper with Witneſſes, Gr. he 
S.P. C. 173. may be dealt with accordingly. Bribery in Judges at Common Lay, 
Cro. Jac. 65. was ſometimes puniſhed as High-Treaſon ; and it is a very high Of. 
: Hawk. 170. fence, puniſhable by Loſs of Office, Fine -and Impriſonment. 
2 Lill. 9% . Judges ſhall have a Paper of the Cauſes ſent them by the Attor- 
nies concerned the Day before ſpoken to; that they may be prepared, 
And where ſpecial Matter ariſes upon reading the Record of a Cauſe, 
ſo that the Judges are not for the preſent ſatisfied of the Law, they 
will order Paper-Books to be prepared, that they may the bettet 
cConſider of the Matters in Conteſt. 
Trin. ꝛ4Car. : Some Things done by Judges at their Chambers, in order to Pro- 
Cs ceedings in Court, are accounted as done in Court. But Judges of 
the Common Law have no ny to examine Witnd. 
ſes at their Chambers; though by Conſent of Parties, and Rule of 
Court, they may upon Interrogatories. | 
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Judgment, Judicial Proceedings. 


UDG MEN is the End of the Law; it is the Determination 
or Sentence of the Court upon the Suit. And judgment may be 

given on Default, Confeſſion, Demurrer, and upon Trial of the Iſſue: 
Alſo Outlawry, is a Judgment in itſelf. : 
The Plaintiff's Attorney, four Days after the Paſtea is brought into 2 Hill. 95. 


Inſt, 397167 


Court, if the Rule for Judgment is out, may enter Judgment for 
his Client by the Courſe of the Court. But a Judgment ſigned the 5 Med. 205. 
very Day the Rules were out, though not executed till afterwards, 

has been ſet aſide for Irregularity. The Court may amend their? Lev. 430. 
* Judgments of the ſame Term; but not of .another Term, And 

# Judgments are not only to be ſigned by a Judge, but entered of 
Record; before which they are no Judgments. If Verdict paſs for 2 Lill. 97- 


the Plaintiff, and he will not enter his Judgment; the Defendant, 


by Motion of Court, may oblige him to it: And if Judgment be 
obtained, but the Plaintiff doth not take out Execution in a Year 
and a Day, the Judgment muſt be revived by a Scire facias. 


If any Thing be entered in a Judgment, not mentioned in the 144. 104, 97: 


= Plaintiff's Declaration, the Judgment is not good: Or if more than 
= the Plaintiff demands in his Declaration, it is erroneous ; but this 
may be helped by a Remiſit Dampna for Part. A Judgment given 
== contrary to the 


erdict found in the Cauſe, is void; it is to be Mich. 22 Car. 


. | warranted by the Verdict. If a Verdict is imperfect, Judgment can't © K. 


nue again. For Incertainty of the 


be given upon it; but a new Venire fog may be had to try the 
erdict, Judgment may be fet Raymi 202 


aſide. Where one entire Judgment is given againſt two ſeveral Per- F 100. 
ſons, and one of them is an Infant, the whole Judgment is void, 

& (which being entire can't be divided) unleſs the Infant be Joint- 
Executor with the other Party. But where Verdict is found againſt « Saund. 216. 
one Party, and not the. other; Judgment may be for the Plaintiff 


to recover againſt him where found, and a Nil capiat per Billam be 


i entered againſt the Plaintiff as to the other. 


Judgments ſhould be compleat and formal; and the Judges will Cro. EI 515 


© not give Judgment againſt Law, tho' Plaintiff and Defendant agree 1 Salk. 213, 


to it. If a Plaintift deſtroys the Defendant's Title, and give him 
another by Pleading, &*c. or doth not ſet forth good Title to himſelf, 3 Rep. 93. 


the Defendant will have Judgment: But if in Action for Treſpaſs 3 Salk: 272 


done in Lands belonging to a Houſe, it appears on Trial that the 


| Plaintiff had no Title to the Houſe ; the Court, can't give Judgment 


0 turn him out of Poſſeſſion, it not being judicially 


ore them. 


I A Diſtringas is returnable within Term, and the Party, Gr. tried ! Silk. 7. 


two or three Days only before End thereof; the Judgment ſhall be 
entered that very Term: Where a Verdict is had after Term, no 
Judgment can be given till next Term following; for it is the. Act of 
the Court, If the Plaintiff die before Judgment, it ſhall not hinder 17 Car. 2. 5. 


its being entered, if done in two Terms after Verdict. 


When it appears upon the Record,, that the Plaintiff hath no Cauſe s Rep. e, 


| of Action, he ſhall never have Judgment. In a Judgment given to '33: 


recover a Sum of Money, the Sum muſt be written in Words; not 
. | . in 
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2 Lill. 103. in Figures, which may be eaſily altered. A Judgment was reverſe 
becauſe the Time when the Judgment was given was in Figures, and 
the Sum recover'd expreſs d in Figures, &c. And the Cauſe of A. 
tion did not appear by the Record to be within the Juriſdiction of 
the Court, where the Judgment given; being in an inferior Court: 
Dyer 313. All theſe Exceptions are ſufficient to reverſe 4 Judgment. An er 
roneous Judgment in Chancery, is reverſable in B. R. 
To revetſe a Judgment in B. R. where the Proceedings are 
Bill, you muſt firſt get your Writ of Error allowed with the Clerk 
of the Errors in the Exchequer-Chamber, and proceed by Scire 2 
Paſch. 1656. cia, &c. If a Judgment be unduly obtained, the Court will vacate 
the Judgment, and reſtore the Party damnified ; if not puniſh the 
Offender. But it is againſt the Courſe of the Court, to vacate 2 
Raym. 100. Judgment the laſt Day of the Term. Action of Debt lies upon : 
2 Mod. 1279. Judgment, as well after a Writ of Error, as before. But if Debt 
is brought, the Plaintiff muſt have good Ground for his Action; 
1 Leon. 92. though he may have Execution upon a voidable Judgment, and i 
ſhall ſtand good till reverſed. 
There may be a oy or Arreſt of Judgment; for want of Notice 
of Trial; where the Plaintiff before Trial treated the Jury; the 
2 Lill. 9. Record differs from the Deed pleaded ; for ſome material Defed in 
Pleading, &c. Here all Matters of Fact muſt be made out by Af. 
fidavit. But no Counſel ought to move in Arreſt of Judgment, er- 
cept the Roll wherein the Judgment is entered, be in Court. Upon 
_ 4444, 111. failing in Motion for a new Trial, there may be Motion for Arref 
of Judgment afterwards; but not for a new Trial after Motion in 
Ibid. 118. Arreſt of Judgment. On Motion in Arreſt of Judgment, if the 
Court be divided, two Judges againſt two, the Plaintiff. muſt hare 
his Judgment; unleſs a Rule be made at firſt to ſtay all Proceed. 
ings until the Court otherwiſe order. wn 
Four Days are allowed 1n B. R. to move 1n Arreſt of Judgment; 
and the Defendant hath all the Term wherein a Verdi& was given 
to ſpeak any Thing to arreſt it, if the Plaintiff hath not given 2 
four Days Rule, and ſigned his Judgment; afterwards, he is put to 
Ing. 259. his Writ of Error. Judgment may be ſtayed and arreſted for good 
3 Ind 210, Cauſe, in Criminal Cafes, as well as Civil; if the Indictment is in- 
ſufficient, c And an erroneous Judgment, for Treaſon, or Felony, 
may be reverſed. f | 
a H. 4. By Statute, Judgments are to continue till attainted of Err; 
ah” if mall be given after Iſſue tried, notwithſtanding Jeofail, &c. An 
18 Eliz. not ſtayed for want of Form in Proceedings; and after Verdict, ſhall 
>1 Jac. 1- ; not be reverſed by Writ of Error for Defe& in Form or Subſtance 
4 Kun. Oc. After the 25th of March, 1733, all Writs, Pleadings, Indi 
5 Geo. 1. ments, Judgments, Records, Entries and judicial Proceedings, in tte 
4 Geo. 2. 26. Courts of England, &c. are to be in Engliſh, writ in a common 
Hand, and in Words at length, under Penalties; and Miſtakes of 
Clerks, &c. may be amended at any Time, paying Coſts. id: the 


Statutes. 
n Vide Erroz, Jeofail, 
Jurisdidion, See Courts, 


2 | Juros, | 
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Juroꝛs, and Juries. 
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URY ſignifies a certain Number of Men, ſworn to enquire of 
and try the Matter of Fact, and declare the Truth upon ſuch E- 
vidence as ſhall be delivered them in a Cauſe. _ 
There are two Sorts of Juries; a Grand Jury, which uſually 
* conſiſts of twenty-four Men of greater Quality, than the other; and 3 Ind 30, 3r- 
a Petty Jury, conſiſting of twelve Men, impannelled in Criminal 
Caſes, called the Jury of Life and Death : The Grand Jury finds 
the Bills againſt Criminals, and the Petty Jury convids them by 
Verdict, according to which the Judgment paſſeth. At the General 
* Afliſes, there be many Juries, becauſe there are a great many Caules, 
both Civil and Criminal, to be tried; and if a Jury take upon them 
the Knowledge of the Law, and give a general Verdict, it is good; 
but in Caſes of Difficulty, it is beſt to find the ſpecial Matter, and 
leave it to the Judges to determine what is the Law upon the Fact. 
After the Evidence given, the Jury are to be kept together without 1 Inf. 2:7. 
* ſpeaking with any, and without Meat, or Drink, Fire or Candle, 
> otherwiſe than with Leave of the Court; and the Court may not 
give them Leave to cat or drink out of Court. If Jurors after Daliſ. 10. 
* ſworn, eat and drink, tho' the Verdict be good, they are fineable : 
And the Verdict is void, if it be at the Charge of either Parties, Cro. Jac. 21. 
lf they agree to caſt Lots for their Verdict; or to bring in Guilty, 8 
or Not Guilty, as the Court ſhall ſeem inclined; they may 
© fined, 
* After a Juror is ſworn, he may not go from the Bar until the: Liu. 123, 
= Evidence given, for any Cauſe 8 without Leave of the 127 
Court; and with Leave, he muſt have a Keeper with him. A 
Witneſs may not be called by the Jury to recite the ſame Evidence 
he gave in Court, when they are gone from the Bar. The Jurors 3 Leon. Ca. 
are not to meddle with any Matters, which are not in Iſſue; but 
3 8 may find a Thing of their own Knowledge, which is not given 
in Evidence. They are fineable if they are unlawfully dealt with to vaugh. 153, 
Jive their Verdict; but they are not fineable, for giving a Verdict, 4 '49- 
contrary to the Evidence; tho' in a Civil Cauſe, an Attaint may lie 
azainſt them, as in Caſe of a corrupt Verdict. It is ſaid the Court Bendl. 183. 
of B. R. may impoſe a Fine on a Jury, who finds their Verdict con- ent A. 
trary to the Direction of the Judges; * Juſtices of Aſſiſe cannot. ; 
4 he Proceſs to bring in Juries in B. R. is Diftringas Furator. And 2 U in. Abr. 
CB. Venire facias, and Habeas Corpora Upon the Venire, the She- ' 26. 
riff returns a Jury in a Panel, or little Piece of Parchment joined 
© to the Writ ; and then goes the Habeas Corpora to bring in the Bro. Diſc. 3. 
Jury: And where a Suit is continued on the Roll, the Proceſs mult 
be alſo againſt the Jurors. The firſt twelve Men returned upon a 
Jury that appear, are to be ſworn and try the Cauſe, if none of them 
are challenged, c. And the reſt ſummoned to be Jury-men muſt 
depart : And if a Jury-man appears, and refuſe to be ſworn, or 2 H. P. . 
to give any Verdict; or if he endeavour to impoſe on the Court, 45, 148. 
or 1s guilty of any Miſbehaviour, he may be fined, and Attachment 
ue againſt him, Either Plaintiff or Defendant may uſe Endea- 
Nnn vours 


1 Inſt. 154. 
3 lalt. 221. 
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Moor 882. vours for a Jury-man to appear; but not one who is no Party toe {WE 
Suit, * > 
Where a Trial is for any Thing which concerns the Sheriff r . „ 
Under-Sheriff; the Coroner is to return the Jury. In Caſes whe-s 
tis conceived an indifferent Jury will not be returned between Pari 
and Party by the Sheriff, the Court upon Motion will order th; 
lvid. 123. Sheriff to attend the Secondary of B. R. with his Book of Frechold. 
ers of the County, and the Secondary in the Preſence of the Atty. 
Trin. 23 Car. nies on both Sides, is to ſtrike a Jury. And on a Cauſe of Cone. 
Ins uence to be tried at the Bar, the will make a Rule for th: 
ere to name forty-eight Freeholders, and each Party is ty 


2 Lill. 124. 


ſtrike out twelve one at a Time, and the Remainder to be the Juy ele 
for the Trial: This is called a Special Jury. A Jury of Merch . z 
may be returned to try an Iſſue between two Merchants, touchiry mi: 

z Lill. 122, Merchant Affairs. And where an Alien is Plaintiff or Defendm, 1 Di 

ys the Jury is to be half Foreigners and half Engliſh, per medietaten [i : Nu 
gre : But tis not neceſſary that the Foreigners be all of the u take 
Country. | 

1 Inff. 227. A fit ſworn and charged in Caſe of Life and Member, cannot : _ 
be diſcharged till they give a Verdict. But in Civil Caſes, it is oth We” yi 
wiſe ; as where there are Nonſuits, G And oftentimes in Cir | hav 


Cafes, when the Evidence hath been heard, the Parties doubting cf * Of; 


the Verdict, do conſent that the Jury ſhall be drawn or diſcharge, Caſ 
i Ing. 154. Jury-men are to be Freemen, indifferent, and not outlawed or i. reac 
3 __ 221. famous: Aliens, Men attainted of any Crime, ought not to ſerve © of t 
2 Inſt. 447. k | 
| Juries ; and Infants, Perſons ſeventy Years old, Clergymen, Apothe- requ 
| 4& 5W.&M. caries, Gc. are exempted from ſerving. Their Qualification, is 11 WT 1 


| per Anmim Freehold, or Copyhold, within the ſame County; and 
| Tales Men 51. a Year. 

28 E. 1. c. 9. By Statute, Jurors impanelled are to be the next Neighbours, be 

— fafficient, and leaſt ſuſpicions. If a Juror takes any Thing ct 

38 E. 3. 12. either Party to give his Verdict, he ſhall pay ten times as much s 

3 H. 8. 12. taken; or ſuffer a Year's Impriſonment. Panels returned to enquire 

for the King, may be reformed by the Judges of Gaol-Delivery, Or 

35 H. 8. 6. Jurors not appearing ſhall forfeit Iſſues, if they have no reaſonadi: 

28 El. c. 3. Excuſe for their Default. No Jury is to appear at Weſtminſter in 

a Trial, when the Offence was committed thirty Miles off; except 

7s W. z. the Attorney-General require it. Conſtables, &c. at Michael 

3?  Quarter-Seſſions. yearly, are to return to the Juſtices of Peace Liſts 

of Perſons qualified to ſerve on Juries; and Sheriffs ſhall impanel 10 

3 Goo. 2. 25. others, &c. Liſts of Jurors qualified ſhall be made from Pariſh - Rates 

and yearly fixed on Doors of Churches; G. And Duplicates whe! 

ad jaſled by the Juſtices, to be delivered to Sheriffs of Counties; udo 

ſhall ſummon a competent Number of Perſons named in ſuch Lis 

to ſerve at the Aſſizes, Gc. And the Juries for Trial of Cauſes i 

to be choſen by Balloring and drawing Papers with Names roll Ja 

up in a Box, Gr. Perſons having Eſtates for 500, or 99 Len requir 

determinable on Lives, & c. of Value of 201. a Year, are qual" 1 keepin 

to, ſerve on ſuries. | | ed to 

Stet. Ibid. In all Actions, and Trials of Iſſues on Indictments, &c. the Cours Chanc 

may order a Special Fury to be ſtruck as in Caſes of Trials at har to oth 
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A Grand Jury may be challenged for Cauſe, by one before in- 3 cr. e 
died : And Challenge of Jurors, for Affinity, where intereſted in 
the Suit, convicted of any Crime, &c. Vide Challenge. 


Juſtices of Peace. 


USTICES of Peace are thoſe that are appointed by the King's 
Commiſſion to keep the Peace of the County where they dwell : 
Of whom ſome are of the Quorum. 
They were formerly Conſervators of the Peace, at Commen Law, 2 Ind. 1. 
elected by the County; but by Statute, the Power of electing them 75: 
is transferred to the King. And they are now appointed by Com- 
miſſion, or Letters Patent, under the Great Seal, and uſually at the 
Diſcretion of the Lord Chancellor. The King may appoint what 
Number he thinks fit, in any County, and as they have Power to 
take a Recognizance of the Peace, they may be called Juſtices of 
Record. Every Juſtice hath a ſeparate Authority, to do all Acts con- 
cerning his Office, as to Commitments, binding to the good Beha- 
viour, &c. And two or more of them jointly (Quorum amt) Lamb. I. 4 
have Power to enquire of Offences, take Indictments, and try the 


> Offenders, Gc. at the Quarter-Seſſions. And by Statutes, in many 


> Caſes, they are empowered to act where their Commiſſion doth not 
reach; the Statutes themſelves being a ſufficient Commiſſion. Some 
of theſe Statutes appoint one Juſtice of the Peace alone to act; ſome 


YT TTY OT — 


uire two, three, four, &c. | 
he general Commiſſion of the Peace, began 1 Ed. 3. but before i Ed. 3. 


there were particular Commiſſions to ſome Men, in certain Places. | 
At firſt the Number of Juſtices was not above three or four in a 18 KA. 3. 


County; afterwards they were limited to fix, whereof two to be of 


the beſt Quality, two Knights, and two Men of the Law: And af- 34 £4. z. 
ter that, eight Juſtices of Peace were to be aſſign'd in every County; 
ſince which the Number hath greatly increaſed, and they are now 14 R. > 
without Limitation. They muſt be refident in the County where ap- 

ES pointed ; be the moſt ſufficient Perſons, and of beſt Reputation; and 2 H. 5. 
they are to have certain Eſtates in Lands to qualify them, or acting 

TE otherwiſe ſhall be liable to Penalties : The Qualification of Juſtices 18 H. 6. 
s 100 — Annum Freehold, &c. by 5 Geo. 2. Alſo they ſhall hold 


their Seſſions four times à Year, vis. the firſt Week after Michaelmas, 


l the 2 Eaſter, CC. 


Juſtices of Peace ſhall not be generally puniſhed, for any Thing sid. 192. 
done in Seflions as Judges. But if a Juſtice is guilty of Miſdemea- Mod. Ca. L. 


nors in his Office, Information lieth againſt him in B. R. where he © ©: #5: 
hall be fined and impriſon'd : And for Contempt of Laws, Attach- 

ment ſhall iſſue on Motion of the Attorney-General, Cc. Juſtices : Lill. Abr. 
hwe ra diſcretionary Power of binding to good Behaviour; and may 
require Recognizance with great Penalty of a dangerous Perſon, for 
ecping the Peace; and for Default of Sureties, he may be commit- 

ted to Gaol : But a Man giving Security in the Court of B. R. or 


Chancery, may have a'Swperſedeas to the Juſtices; ſo on giving it Nor 103. 


other Juſtices, &c. Juſtices of Peace may make and perſwade an 
agreement, in petty Quiarrels; though not compound Offences': Not 3 Sulk, 217. 


are they to intermeddle with Property. 


Where 
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Cro. Gar.213, Where a Juſtice of Peace acts to compel another to perform any Thins 
as to impriſon, or command one to be impriſoned, he can't act out- 


of the Juriſdiction of his County; but he may take Informatioss 1 © 
any where, to prove Offences in the County where committed, ,, . 7 
take a Recognizance to proſecute. A Juſtice may commit a Perſon J 
that doth a Felony in his own View, without Warrant; but if | T 
be on Information of another, he muſt make a Warrant under Hand 5 
1 Leon. 187. and Seal. If a Juſtice iſſues his Warrant to arreſt a Felon, though i þ 
Ca. 273. the Accuſation be falſe, the Juſtice is excuſed ; but tis otherwiſe if 1 
10 Rep. 76. there be no Accuſation, Action will he againſt him. A Jaſtice maks MW © 8 
a Warrant to apprehend a Felon, who 1s not indicted; he who ene. \ 
cutes it, ſhall not be puniſhed, though the Juſtice err in his W.. jk 
Cro. Jac. 432. rant. If one brings another before a Juſtice on Suſpicion of Felony, N Jt 


Cro. El. 8:9. though without juſt Cauſe, no Action lies. A Juſtice of Peace car! 


detain a ſuſpected Perſon in Priſon in his own Houſe longer thy wm 
three Days; in which Time he is to examine and commit him to the : o 
common Gaol. | ; © oth 
Dalt. c. 11. Juſtices, in their Seſſions, might originally hear and determine Fe 2p 
Mod. Jun. lonies; but they only try Petty Larcenies, other Felonies being x j es: 
— Courſe tried at the Aflizes : But they out of Seſſions commit al 1 Cai 


Felons in Order to Trial; and bind over Proſecutors to the Aſlzs, 
take and certify Examinations and Informations, &:c. They exerci 
their Authority generally in Treſpaſſes againſt the publick Peace, 6; 
and in puniſhing Offences by Statute. 
* 6 Ed. 6. The Power of Juſtices of Peace by the Statutes is great: They 
21 Jac. 1.9- are to licence Alehouſes, and take Recognizances for keeping gool 
1&1 W.3. Order, Oc. and iſſue Warrants to levy Penalties on Perſons keeping 
2 G. 2. 28. , R ; 
Alehouſes without Licence; or ſelling Ale in Veſſels not mark d, or 
5 Eli. c. 4. under Meaſure, Juſtices may reconcile Differences between Maſter 
2 Ed. 3. 3. and Apprentices, and commit diſorderly Apprentices, &c. They bind 
to the good Behaviour Perſons riding armed, to the Terror of the 
5 Geo. 1. 27. People. And grant Warrants againſt Artificers, that endeavour to 
. . $0 out of the Kingdom, who are liable to Penalties. | 
5 Eliz. 12. Badgers, or Buyers of Corn, muſt be licenſed by the Juſtices in 
1% P. & M. the Seſſions. Two Juſtices have Power to admit to Bail, Acceſſaris 
3%  .g, in Felony, Perſons arreſted for Manſlaughter, &c. One Juſtice may 
1 Geo. 4. 26.] enter Houſes of Bakers, and examine their Bread, whether it be good, 
and of full Weight; and being defective, give it to the Poor, Cs. 
INE 4: 8h Alſo Juſtices are to ſet the Price of Bread. To examine Baſtardy, 
13814 Cera, and the two next Juſtices are to make an Order for keeping the 
0. 12. Child, and Relief of the Pariſh. Juſtices in their Eaſter Quarter 
ect. 33. geſſions ſhall appoint Searchers of Bricks and Tiles, made contrary u 
2 Geo. 2. 15. Statute, To allow of Aſſeſſments for repairing Bridges, and deter 
e mine Annoyances, Gr. Levy the Penalties of Perſons building Houls, 
12 Geb. l. 28, without Party-Walls of a certain Thicknels, &. They are to {ine 
7 60:2: 4 Butchers, for ſelling corrupt Meat, or at unreaſonable Rates. 
38 KW. AM. Juſtices of Peace are to levy the Forfeitures of Carriers, rravellin; 
on a Sunday, or with more than fix Horſes; -&c. or taking mar 
l 3 for Carriage of Goods than aſſeſſed in Seſſions. To licence Drov®3 
; £1:z. 1, of Cattle, &c. Levy the Penalty for not going to Church, as requires 
39 Eliz. 20. by Statute, To appoint Overſeers and Searchers of Cloth; 8% 
10 Anr. 4% Warrants for levying Penalties on Clothiers, not paying their Work 


ares People in Money, ſelling Cloths before ſealed, &c. commit Wea 
7584 — combining 4 
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combining to advance their Wages. They levy the Penalty on Coach- 
men, who refuſe to go for their Fare, or give abuſive Language, Oc. t Geo. 1. 57, 
Juſtices of Peace ſhall ſet the Price of Coals; and levy Penalties for 16 & 17 Car. 
ſelling Coal by an unlawful Buſhel, or in Sacks not ſealed and marked. © * _ 
To grant Warrants to Conſtables to break open and enter Houſes where 2, car. ;. © 
Conventicles are kept, and fine Perſons aſſembled ; but Proteſtant Diſ- 1 W. & M. «8. 
ſenters are excepted. To levy the Penalty for erecting Cottages con- 31 Eliz. 7. 
* trary to Law. View the Eſtreats of Sheriffs in the County Court,  H. 7. 
SG. And commit Perſons reſiſting Officers of the Cuſtoms ; iſſue 13&14Car. 2. 
Warrants for ſeiſing Goods landed without Entry, &c. And Seiſures 5 Geo. 1. 18. 
of Goods clandeſtinely run, out of the Limits of the Exciſe Office, may i Geo. 2. 21. 
determined by two Juſtices. | 
They are to hear and determine Offences of Deer-Stealers, and 13 Car. 2. 10, 
grant 8 to levy Penalties; and two Juſtices of Peace are to 3&4W.4M. 
certify Informations againſt Perſons charged with Deer-Stealing, and 
bother Offences, by the Black Act, to a Secretary of State, in order to 9 Ges. 1. 22. 
* a Proclamation for their ſurrendering themſelves, G. They are to 13 11 W. 3. 


= levy Penalties and For feitures of Diſtillers, uſing private Stills, Tuns, 3 W 3. 19. 


Caſks, or Warehouſes; or concealing Strong-Waters from the Exciſe 
Officer: Not entring Stills and Still- houſes. To order the Penalties for * Geo. 2. 17. 
* Drunkenneſs to be levied, or Offenders ſet in the Stocks. And ap- 21 Jac. 1. 7. 
point Searchers of Dyers Goods, in the Seſſions; grant Warrants to 30e. 1. 24. 


& levy Forfeitures, Cc. 


EZ Juſtices of Peace have Power in their Quarter Seſſions to enquire of i R. 4. e. 3. 
= Eſcapes of Felons. Witneſſes in Caſe of Felony, muſt be bound in 2 * 3P. & 
& Recognizance to appear and give Evidence, or they may be committed 10. 


by a Juſtice : And Perſons accuſed are to be examined by a Juſtice of 


Peace, and the Accuſers bound over to proſecute, Juſtices are to put 128 r5Car. z, 


che Laws in Execution relating to the Exciſe ; and levy Penalties on 


E Brewers fitting up or altering any Copper, Cooler, &. without gi- 7-3 * 9 w. z. 


RE ring Notice; or keeping any private Storehouſe, or Cellar ; bribing a 5 Geo. 1, 


Gauger, G. 
Y 2 procuring Money by falſe Tokens, may be puniſhed by 33 H 8. r. 
= jUIrnces, 8 
uſtices of Peace are to redreſs Grivances in unlawful deſtroying 1) R. 2. 
& of Fiſh ; they iſſue Warrants for levying Penalties and Forfeitures for '3 Ed! 
taking Fiſh in Rivers, without Conſent of the Owners, Gr. And 4 & /wam. 
| alſo for killing Salmon or Trout out of Seaſon, or under Size ſelling 4% 5 Ann. 
& Sca-Fiſh, under certain Lengths, &c. One Juſtice may impriſon 1 Geo. r. 48, 
& Perſons making a forcible Entry, on Lands or Tenements; command '5 R. 2. 2. 
the Sheriff to return a Jury to enquire thereof, and order Reſtitution. © * MY 
© Juſtices in their Seſſions puniſh the Offences of Foreſtallers, &c. and 21 Jac. r. 15. 
BS levy the Forfeitures inflicted, - SOT I 
ne Juſtice of Peace may grant a Warrant to ſeize Guns, @«.. of 22, 23 Car. 2. 
Perſons unqualified to kill Game; and to ſearch Houſes, and levy Pe-? K . 
nalties for deſtroying of Game, or buying and ſelling it; which may 8 Gd. r. 19. 
be alſo recover'd, by Action of Debt. The Juſtices of Peace in Sef- 33 H. 8. g. 
ſions, 4 inflict a Penalty on Perſons keeping Gaming -Houſes, and 9 Ann. 14. 
on Gameſters; and commit them, till they find Sureties not to play 2 Ge. 2. 28. 
for the future. Juſtices iſſue Warrants to levy Money for building 1&4 12 W. z. 
and repairing of Gaols ; commit Offenders to the common Gaol, or 6 Geo. 1. 1g. 
for ſmall Offences to Houſe of Correction. They are to determine : H. 6 14. 
Oftences of Goldſmiths, ſelling Silver Plate not as fine as Sterling, Cc. 


OOo To 
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$ Geo. 1.26. To ſummon and examine Perſons keeping more Gunpowder in thei 
11 Geo. 1. 23. Houſes than is allow'd ; and cauſe them to remove it, &c. 


8 
ay 
7 
4 


3%9W.z. To. levy the Penalties on Hawkers and Pedlars, trading with tet 
43 Eliz. J. Licence. Hedge-Breakers, Orchard Robbers, &-c. to render Damy. ha 
es as a Juſtice ſhall appoint, or be ſent to the Houſe of Correction an 
15 Car. 2. Juſtices are to nominate Surveyors of the Highways; to hold a Se. ſee 
= 10 . M- lions for the Highways once in four Months, order Rates and Af: iſſi 
8 K 9 W. 3. ments for Repairs, &c. and neglecting their Duty, are liable to Petyl. Re 
1 Geo. 1. 48. ties. The Forfeitures for ſelling Horſes, in a Fair or Market, without Su 
31 Eliz. 12. producing Vouchers and Entry in the Toll-Taker's Book, Gc. are le. tw. 
39 Eliz. 4. viable by Juſtices. And Juſtices of Peace in their Seſſions, make the 
x Jac. 1. 3. Orders for erecting Houſes of Correction, in every County, and Py. N 
niſhment of Offenders, ſei; 
31 Eliz. 3. Juſtices of Peace, where impower'd by Statute, may try an Infer. cen 
48. f. & M. mation; otherwiſe they muſt proceed by Indictment: And a Reco. . An 
8 nizance is to be taken by one Juſtice, to proſecute with Effect on l. . 
7 & UW. z. 32. formations, for Treſpaſſes, &c. Juſtices at Midſummer Seſſions, yen. the 
34 Kan. 18. I/, ſhall iſſue Warrants to Conſtables to prepare Liſts of Freeholdes . Del 
3 Geo. 2. 25. to ſerve on Juries, qualified by Law, c. and take their Retun, . e 
adjuſt the Liſts, and cauſe Clerks of the Peace to deliver Duplicates v the 
the Sheriffs, | per 
5 Eliz. 4. The Juſtices of Peace in Eaſter Seſſions are to aſſeſs the Wages of La. Per 
x Jac. 1.6. bourers, G c. And two Juſtices to puniſh Perſons giving greater Wags; i Wa 
2 W.& k. g. and Conſpiracies of Labourers. To grant Warrants for levying the Pet Juſt 
ty on Perſons not hanging out Lamps, every Night from Michaels to = 4 
I Jac. I, 22. LEE Searchers of Leather, are to be appointed by Mayors and ]u- WE Con 
tices of Peace in Corporations, &c. And Perſons ſelling Leather not ſu BR PPC 
9 Ann. 1. ficiently tann'd, or not ſearched and ſealed, ſhall forfeit the ſame; ni City 
the Penalties for unlawful ſelling and foreſtalling of Leather, . . ver 
7 Ann. 14 are recoverable before Juſtices in the Quarter Selſions. One Juſtice Serv 
may iſſue his Warrant to ſearch for any Book taken out of a parochul WR by t 
8 Geo. 1.2. Library. Perſons ſetting up private Lotteries, ſhall forfeit 500 J. Et. king 
12 Ann. 23. able by Juſtices of Peace. And Juſtices by their Warrant may caul: u 
wandering Lunaticks to be ſecured and locked up, &. W Jour 
2 K 3 Ed. 6. juſtices in Seſſions have Power to reſtrain the Number of Malſtrs; nals 
39 Eliz. 16- and examine into the Goodneſs of Malt, ec. One or two Juſtcs Wa wha, 
(13447 may levy Penalties on Malſters, not entering Malt at the Exciſe - p.) 
2 Ann. 2. fice; and for altering ſteeping Veſſels privately ; concealing Val: e _ 7 
x Geo. 1, c. made, Gc. liable to Duty. The Forfeitures for clandeſtine Mar WAS © 2 
7% 5W.3- 35. riages, without Licence, 9 . are to be recover'd in the Seſſions « WW Oc. 


16 Car.. 19. the Juſtices, If any Perſons ſell by unlawful defective Meaſures, It I Dh. - 
2:623Car. 3. js ſubject to Penalties, which may be levied by a Juſtice's Warr. Wy << 
10 Ed. 2. c. a. Juſtices of Peace have Authority to enquire of Murder. 1 
13 Ed. 1. Night-Walkers ſuſpected to Pilferers, or to diſturb the Peas, Wn We 
10 Ann. e. 7 be indicted, or bound to the Good Behaviour by Juſtices. 1 I 7 

Juſtice is to receive Informations againſt Non-conformiſts to the Chu Wa Hol g 
1j w. 3. of England, who are diſabled to hold Offices, Gr. Juſtices may a. = 1 
Geo. 1. 13. miniſter the Oaths; ſummon Perſons ſuſpected of Diſaffection to the Wn — 

Government, and tender them the Oath of Abjuration, &c. 2 * 
x Geo. 1. 38. In the Seſſions of the Juſtices, Papiſts are to take the Oaths, 0 juſtic 
. Default regiſter their Eſtates, under Penalties and Forfeitures. Ib Wl Tos, 

Statute for more effectual Prevention of Bribery and Corruption u Bu emplc 


Election of Members of Parliament, making the Electors * - * 
2 a hh I . 7 
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divers Diſabilities, &c. is to be read oncea Year by Order of Juſtices of 

peace. Perſons guilty of wilful Perjury, may be puniſh'd in Quar- Eliz. 9. 
ter- Seſſions by the Juſtices. Two Juſtices of Peace are to tax the In- 1 Jac. . 3:, 
habitants of Places towards Relief of poor Perſons having the Plague ; 

and appoint Watchmen, Searchers, Gr. The Juſtices nominate Over- 7 Geo. 1. 3. 
ſeers of the Poor; conſent to ſetting up Trades for employing, and 8 
iſſue Warrants for relieving poor Perſons; alſo make Orders for the 3 A. & Ri. 
Removal of Poor; order and allow Aſſeſſments to be made, ec. **9 V. 3. 
® Sums under 5 J. due for Poſtage of Letters, are recoverable before 9 Ann. 10. 
Z two Juſtices. Publiſhers of falſe Prophecies, convicted by Juſtices in; Eliz. 15. 
tte Seſſions, may be fin'd and impriſon'd. \ 

Juſtices ſhall commit Recuſants; and cauſe their Arms, &*c. to be 35 Eliz. 2. 
ſeizd: And Popiſh Recuſants removing above five Miles without Li-; . N 5- 
cence; coming to Court; or bearing Offices, are ſubject to Penalties : * 
And the Seſſions is to make Proclamation for Recuſants to ſurrender, 12 Ann. 14. 
Sc. Recognizances for the Peace, are to be certified by Juſtices at 
the next Quarter Seſſions; or if they concern Felons, to the Gaol 3 H. 7. l. 
© Delivery. The two next Juſtices, with the Sheriff of the County, 13 H. 4. 7. 
c. ſhall inquire of Riots, record and certify them into B. R. that : H. ;. 8. 
the Rioters may be fined; and one Juſtice may require Rioters to diſ- 
perſe, and cauſe them to be arreſted, &c. A Juſtice is to examine i Geo. 1. f. 

Perſons robbed upon Oath, when a Robbery is committed; and grant 13 Ed. . 
Warrants to make Hue and Cry after the Robbers, Gc. And two 27 Eliz. 13. 
= Juſtices are to ſet a Tax on the Hundred to anſwer it. 
= An Information may be taken by three Juſtices of Peace again} 1 Ed. 6. r. 
Contemners of the Sacrament, The Juſtices in the Quarter Seſſions 2 W. & N. 2. 
& appoint Scavengers, and order repairing and cleaning the Streets in any * Gen . 48. 
City, make Aſſeſſments, G. Perſons unmarried refuſing to go to 
= Service, are to be ſent to the Houſe of Correction by Juſtices of Peace. 
= Servants aſſaulting Maſters, two Juſtices may impriſon ; and if abus'd 5 Eliz. 4. 
by their Maſters, ſhall be diſcharged. Offences of Shoemakers ma- 1 Jac. 1. 22. 
king Shoes with bad Leather, or ſewing them ill, are puniſh'd in 
BS Quarter Seſſions: And one Juſtice may award Satisfaction, where 9 Geo. 1. 27. 

Journeymen Shoemakers 1mbezzle, ſell or pawn any Shoes, or Mate- 

rials; and cauſe the Offenders to be whipt, &. Juſtices have Power 1 Geo. 1. 3. 
to regulate Soldiers Quarters, ec. they may commit Deſerters, and ? . © + 
levy the Penalty for harbouring them: Juſtices in Seſſions appoint the 13 Geo. 1. 2, 
Pay of Soldiers for Proviſions, in Quarters and on Marches; and by 43 Eliz. 3. 
an old Statute, may tax Pariſhes towards relieving maim'd Soldiers, 
oc. Two or more Juſtices are to hear and determine Forfeitures 9 Ann. 23. 
upon any of the Statutes relating to the Stamp Duties. Juſtices of 29 Car. 2. 
Peace iſſue Warrants for levying Penalties on Perſons that do any Work 487 . 

on a Sunday, G. c. And for profane Swearing or Curling. . 

Juſtices may ſend Journeymen Taylors to the Houſe of Correction, 7 Geo. 1. 13. 
making Contracts for advancing Wages; and order Payment of their 

& lawful Wages, Cr. alſo levy Penalties: for making Cloth Buttons or 

Holes. Small Tithes under 40 5. Value withheld, Complaints to be 7 8 w. z. 


Letermined by two Juſtices of Peace; who may ſummon Perſons, © C 3+ 


examine them on Oath, and adjudge the Tithes to be paid : Any 3 


Tithes, c. of Quakers refus'd Payment, are thus determinable. 

Juſtices ſhall grant Warrants to Conſtables to ſearch for and deſtroy 22%33Cir. 2. 

Tobacco, planted in England, and levy Forfeitures ; commit Perſons 1 Geo. 1. 46. 
= <Ploy'd in cutting Walnut-Tree Leaves, Gc. to reſemble Tobacco. 
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1 Ann. 23 One Juſtice is to examine Vagrants, grant Paſſes to their Places of 
Birth or Settlement, and give Certificates to Conſtables aſcertaining 
| how they ſhall be convey'd ; and the Juſtices of Peace in Seflions ap. 


point Rates for conveying of Vagrants, &c. The Juſtice's Paſs is ty 
continued, from County to County, to the Place firſt order'd ; and 
Vagrants wandering after paſs'd, to be puniſh'd as dangerous and in. 
e3R.2.8. corrigible Rogues. Victuallers, Poulterers, &c. are to fell Vidualz 
23 Ed. 3-6. at Prices appointed by Juſtices in the Faſter and Michaelmas Seſſions. 
13 Ed. 1. 4. juſtices are to order Night-Watches, to be duly kept in all Citi 
4H.7- and Towns, fix Men at each Gate, Gc. and twelve to watch in every 
Borough. EF | 
2&3P&M. In Foddbſes, and other adjoining Counties, the Juſtices may deter. 
29 Car. 2. 7. mine Offences of Watermen on the Thames, that refufe to carry any 
11& 12 W. 3. Perſons for their Fare, &. and licence Perſons to travel with Boz 
11H. 3. 4. on Sm Two Juſtices to puniſh Defaults of Mayors, and Clerk 
16 Car. 1. of Markets ſealing Weights, not agreeable to the Standard, Gr. and 
7&8W.3. levy Penalties for ſelling by falſe Weights. Juſtices of Peace are o. 
dain'd Commiſſioners to execute Acts for levying the Window-Tax; 
8 Ann.4 and they may appoint Collectors, for whom Pariſhes ſhall be anſwer. 
6 Geo. 1. 21- ble. Where any Perſons cut down or deſtroy Woods, Trees, G.! 
6Geo. 1. 16. Juſtice ſhall cauſe them to be apprehended, and infli& the Puniſhmens 
12 Ann. 18. ordained by Statute. Juſtices are to command Conſtables to be aiding 
in Preſervation of Ships from Wrecks on the Coaſts ; and may al. 
judge a reaſonable Reward for Salvage, &c. 
By the Death of the King, diſcharge under the Great Seal, gran: 
ing a new Commiſſion, & c. the Office and Power of Juſtices of Pexce 


determine. 


Juſification, 


Broke. USTIFICATION is the maintaining or ſhewing good Rei 
to the Court, why a Defendant did ſuch a Thing, which he 5 
called to anſwer. | | 
x Danv. Abr. There may be a Juſtification of Words ſpoken, being in 2 leg! 
* 226. Way; and in Actions, but not on Indictments. One can't juſtify 1 
id. 138, Treſpaſs, unleſs he confeſſeth it, and pleads the ſpecial Matter; a 
where it cannot be pleaded, Juſtification may be given in Evidend* 
2 Lill. 134. If the Action concern a local Thing, a Juſtication in one Place is 0 
Paſch. acCar. ſo in another; but if it relates to a tranſitory Thing, and the Part 
2 Nelf, Abr. juſtify in one Place, it is a juſtifying in all Places: Where Juſtificati 
1828 is made for ſeveral Cauſes, and ſome are good, and ſome not, ti 
ſhall not make the whole void, but for thoſe only that are bad. 


A Defendant juſtifies in Treſpaſs on his Poſſeſſion, he muſt ſhew b : 


2 Mod. 70. Title; but it is otherwiſe if the Matter is collateral to the Title 
the Land. Juſtification by Virtue of returnable Writs, it muſt k 


r Salk. 409, 'ſhewn that the Writ was return'd ; not of other Writs : The Office 


517. is to ſhew from what Courts iſſued. 


Juſtification by Command of an Officer to aſſiſt him; the Co h 


mand is traverſable. 


vin BY 
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King, and his Pꝛerogative. 


& 22 King is the Head of the Commonwealth, and under Cod 
our only ſupreme Governor. 5 
It is his Prerogative to make War, or Peace. He is the Fountain of « Ing. 265. 
Honour, and has the ſole Power of conferring honourable Titles ; he £m: 294. 
may create Biſhopricks, Univerſities, Colleges, Counties, Fairs, Mar- 4,4 
| kets, &c. He, as Head of the Church, hath Power to call a Natio- 326. 
nal, or Provincial Council; and by his Royal Aſſent, Canons made in 
Z Convocation have the Force of Laws; and to him the laſt Appeal is made. 
le hath the ſupreme Right of Patronage all over England; and is the 
| Founder and Patron of all Biſhopricks, &*c. He founds Churches, 
and licences others to found them; and hath the Tithes of Foreſts, 
and Places Extraparochial, and may grant them by Letters Patent. 
Ne by his Prerogative, and as Head of the State, calls, continues and »Inft.r 10, go. 
diſſolves Parliaments ; and all Acts are to have his Aſſent: He may] Rey . 
diſpenſe with a penal Statute, wherein his Subjects have not an Inte- 
© reſt ; but not pardon an Offence, done to a particular Perſon. Acts Rep. 14- 
of Parliament do not bind the King, unleſs he be ſpecially named, or, —. by 
they concern the Commonwealth, ſuppreſs Wrong, or Fraud, or pre- 
vent Decay of Religion; but he may take Benefit of any Act, tho 
not named. His Proclamation, in calling or diſſolving Farliaments,; Ind. 162. 
declaring War, and Peace, &c. has the Effect of a Law; but he can- . 743. 
not by Proclamation introduce new Laws, tho' he may enforce old 
ones diſcontinued. He can put a Value upon the Coin, which is made Plow. 314. 
by his Authority; and make foreign Coin current by Proclamation : 
And to make Money, the Law gives the King all Mines of Gold and 17 E-> 1. 
Silver. He is the general Guardian of Ideots, and Lunaticks ; ſhall9 H. 3. 
have the Lands of Felons, &&. convict, Goods of Felons, and Fugi- | 
tives; Wreck of the Sea, &c. He determines Rewards, and Puniſh- 
ments; moderates Laws, and pardons Offenders. 
Ihe King is Lord Paramount of all the Lands in England; and al! 
# Eſtates for want of Heirs, or by Forfeiture, Eſcheat to him. All z fl. . 
Lands are ſaid to be holden of tlie King; Lands in the King's Poſſeſ- 3 
lion, are free from Tenure; and the King cannot be Jointenant with 
any, The Grant of the King is taken moſt ſtrongly againſt a Stran- Plowd. 43. 
ger, and more favourably for him ; and where the King by Fraud or 
falſe Suggeſtion is deceived, he ſhall ayoid his own Grant. _ The King 
may grant a Thing in Action, which another cannot. Where the Int. 30, 130. 
Title of the King and a common Perſon concurs, his Title ſhall be 
preferred, No Diſtreſs can be made upon the King's Poſſeſſion; bur 2 Inf. 131. 
be may diſtrain out of his Fee, in other Lands, &c. And he may f 
ale Diſtreſſes in the Highway. The King's Debt is to be ſatisfied be- . Inf. 130. 15 
bre that of a Subject; and until his Debt be paid, he may protect Þ 1 
the Debtor from the Arreſt of others. An Heir ſhall pay the King's 1 Ind. 386. 1 
Debt, tho not named in the Bond. The King is not bound by Sale 
of his Goods, in open Market. Goods and Chattels may go in Suc- 2 In". 713. 
ceſſion to him; tho? not to any other ſole Corporation. In whomſo- 1 Iavl. go. 
ever's Hands the Goods of the E come, their Lands are chargeable, 
and may be ſeiſed for the ſame. The King cannot grant, or take any 4 ep. 54. 
Land 
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> Inſt. 186. Land (not caſt upon him by Diſcent) but by Matter of Record, Ay; 
1 Salk. 53. the King may not grant an Annuity to charge his Perſon, which is not 
chargeable; thy he may do it out of the Revenues of Exciſ: 
4 Init. 115 Cc. Nonage or Minority does not avoid his Grant; for the King can. 
Lit. 198, not be a Minor, or under Age: No Preſcription of Time runs again 
2 Ind. 187. the King; no. Entry bars him; no Action lies againſt him, but a Pe. 
ns tition inſtead of it to him in Chancery. Judgment is never final a. 
1 Ind. 41: gainſt him, but with a Salvo ure Regis. He — in what Cour 
$72 9. he pleaſes, and cannot be Nonſuit. In him the Law will {ce no [n- 
perfection, Negligence, or Folly. ef 2275 
There are many other Prerogatives that ariſe from the Common 
Law ; which allows that to be Law almoſt in every Cale for the 
Finch 83. King, which is not ſo for the Subject. But the King's Prerogatite 
does not extend to any Thing injurious to his Subjects; for the Kim 
1 Salk. 153- can do no Wrong: Altho' the King hath an Intereſt in all his Peopls 
he can t diſcharge a SubjeR's Right, or hinder him of a Remedy given 
rInft.r9. by Law. By the King's Coronation Oath, ſettled by Statute, he 
| ſwears to govern his People, according to Law; to cauſe Law, and 
juſtice, to be executed, maintain the Laws of God, and the true Re. 
| ligion, &c. | ; 
1H,P.C.36. It is holden, that every King hath Right to the People's Allegian: 
who are bound by Statute 11 Hen, 7. to defend him againft all Power, 
and ſhall incur no Pains by it; and a King out of Poſſeſſion, we ar 
Kel. Rep. 15. bound to reſiſt: But the keeping King Charles II. from his Kingly Of 
Wok Be tice by Traitors and Rebels, was adjudg'd Treaſon. And if the right 
- *** Heir to the Crown be exerciſing Sovereignty in one Part one of : 
? Kingdom, and a Uſurper in another, the Law judgeth him in Poſe 
Hir Cron. ſion that hath true Right. The King cannot regularly make a Kin 
within his own Kingdom; nor may he reſign or diſmiſs himſelf of 
4 laſt. 25% the Office of King, without Conſent of Parliament. And as the 
2 Salk: 412, King of. England has not the whole Legiſlatwe Power, if King and 
573 Clergy make a Canon, it binds. not Laymen; for they are not repre 
ſented in Convocation, but in Parliament. 
1 W. & M. Our King or Queen may make Laws, by Authority of Parliament, 
— 9 to bind the Crown, Gg. Kings of Englant' are to be Proteſtints 
x Geo. 5, &c. and join in the Communion of the Churclt of England. This Ning: 
dom is not to be engag'd in a War for the Defence of the King) 
foreign Dominions. And a Revenue is ſettled on the King, out of the 
Hereditary Exciſe, &. of 700, oo J. a Lear, for the Support of b 
Houfhold. = e MW 
Vide the Acts of Settlement of the: Crown. 
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Kilig 8 Bench. 


HE Court of King's Bench at Weftminſter, is 2 Court that hath 
ſupreme Authority, the King Himſelf being ſuppoſed to fir 


* there. The Judges in this Court, are the ſovereign Juttices and Co- 4 98-73, 7 


roners of the Land: And their ſuriſdiction is general over all Eng- 3 Keb de. 


land. This Court is divided into a Crown-Side, and Plea-Side ; the H. P. C. I. 2. 


one determining criminal, and the other civil Cauſes: The Crown-Side“ 


takes Notice of all Treatons, Felonies, Breaches of the Peace, and of 


: all Cauſes proſecuted by Way of Indictment, or Information; and 
into this Office, Indictments from all inferior Courts, Orders of Seſ- 


tions, Gc. may be removed by Certiorari Alſo here Inquiſitions of 
Murder are certified; and hence iſſue Attachments, &c. On the Cromp. ur. 


Plea-Side, it kath Cognizance of ali Pleas by Bill for Debt, Account, 57 $5: 38. 
Covenant, in Action upon the Caſe, and all perſonal Actions, Eject- 

ment, Oc. againſt any Perſon in Cuſtody of the Marſhal, as every 

one ſued here is ſuppoſed to be; and in all perſonal Actiohs, for or 

= againſt any Officer, Mihiſter, or Clerk of the Court; who, in reſpect 

do their Attendance, have the Privilege of the Court. 


To this Court it regularly belungs to examine Ertors of all Judges F. N. B. 2, 21. 


and Juſtices, in their judgments and Proceedings, not only in Pleas of 


# the Crown, but Pleas Real, Perſonal, ec. the Court of Exchequer 
& excepted; It grants Habeas Corpat's to telleve Petſons wrongfully 
© impriſoned ; may bail any Peffon whatſoever ; reitores Freemen un- 
= juſtly disfranchiſed; grants Prohibitions to keep other Courts within 
their proper Juriſdiction; and repeals the King's Letters Patent, by 


Loire facias. 


The Court of Ning's Bench being the higheſt Court of Common 2 H. p. C. 6. 


Law, and the Cuflos Morum of all Subjects of the Realm; what- 

boever Crime is againſt the publick Good, comes within the Cogni- 
ſance of it. In antient Times this Court was ordinarily exerciſed in 4 Ind. 70. 
all Criminal Matters, and Pleas of the Crown; leaving Civil Actions : Danv. Abr. 
do the Common Pleas, and other Courts. It may award Execution 279. 


againſt Perforis attainted or condemned by Parliament, or any other 


Court, when the Record is removed, and their Petfohs brought thither 
by Habees Corpus ; and there Pardons of Offenders are alloW'd; on Cro.Car. 176. 
removing the Records and Prifoners, Go. | 


The Power of the Judges is original and ordinary ; when the 4 Ind. 74. 
King hath appointed them, they have Juriſdiction from the Law, 
both in Criminal and Civit Cauſes. This Court is to follow the 38 E. 1. 5. 


| King, = 


e 
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King's Silver. 


t 
b 
0 
tl 
C 
ING's Silver is the Money which is paid to the King in the 5 
| Court of Common Pleas, for a Licenſe there granted to any 
2 Ind. 511. Man, who ſhall paſs a Fine of Lands, Tenements, or Hereditamens {W* C 
6 Rep. 39,43- to another Perſon, This muſt be compounded, according to the Vabe MW Cl 
| of the Lands, in the Alienation- Office, before the Fine ſhall pals u L. 
de accounted a Fine in Law. * 
It is alſo Money paid by Conſtables of Hundreds and Tithingne, fix 
to the Lord of a Leet, by Way of Service, and for upholding d | if 
the Court. 7 


o* 
a 
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Laches. 


ACHES is a Term in our Law n 
Lit. Seft. gence ; as it appears in Littleton, where Laches of Entry, is nv 
493 726- thing elſe but a Neglect in the Infant, Gr. to enter: And when ve 
ſay generally there is Laches of Entry, it is as much as to ſay, ther 
is a Lack of Entry, And great Inconveniencies happen, in mary 

Reſpects, on Account of N + 
2 Inft. 246. But no Laches ſhall bar Infants, or Feme Coverts, for not Entry 
or Claim to avoid Diſcents; tho' Laches ſhall be accounted in them, 
REIN of a Condition annexed to the State of tl: 


Landlozds, Sce Tenants, Leaſes, &c. 
Lapſe 


1 APSE is a Title given to the Ordinary to collate to a Benefte 
on the Neglect of the Patron to preſent to it within fix Mont, 
/ after the Avoidance : Or it is otherwiſe defined to be a Devolution af 
a Right of preſenting from the Patron, to the Biſhop ; from te 
Biſhop, to the Archibiſhop ; and from the Archbiſhop, to the King 
2 Rell. Abr. If the Patron doth not preſent in fix Months after an Avoidan®, Wa 
. the N hath ſix Months to collate; and if he doth not co. 
Hob. 30. in his fix Months, then the Metropolitan hath fix Months; and if h 
doth not collate within fix Months, then it devolves to the Cro%% 
6 Rep. 62 The Computation of the fix Months is according to the Kalendal F- 
Months ; it is to be half a Year, and the Day in which the Chua WY 
becomes void, is not to be reckoned a Part of the fix Months. © % 
r Inft. 46. Lapſe may incur againſt an Infant, or Feme Covert, if they do d 
2 Inft. 173. preſent in fix Months. But there is no Lapſe againſt the King, vv By 
2 Roll, Abe. uy take his own Time. If a Patron preſents his Clerk befofe Fu 3 
or Fs os. Biſhop hath collated, notwithſtanding the fix Months are pal. ' F4 I. 
Preſentation is good; and the Biſhog cannot take any Advantage 0 = 
3 | | | 4 


F: collates after twelve Months, this bars not the Ar 


_— 
Ex - 
beat 


1 


from which Notice the Time of Lapſe begins. 
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the Lapſe : So if. the Patron makes his Preſentation, before tlie Arch- Dr. « Sul. 

biſhop hath collated, tho' twelve Montlis are paſt; but if tlie Biſhop < 36 | 
ho chbiſhop, tho” it does 

the Patron. If a Biſhop doth not collate, to--Berietices of his own 

Gift, they lapſe at the End of fix Months to the, Archbiſhop : And 

if the Archbiſhop negle to collate in ſix Months, ta a Benetice of his 

| Gift, the King ſhall haye it by Laß... | 

By Preſentation. and Inſtitution, : 4 Lapſe 18 prevented, tho' the 1 Iaſt. 274; 


* Clerk is never inducted: And where n Diſturbet, or the ! Ind. 344. 
Church remains void above fix Months by his Fault, there ſhall be no 


Lapſe, If the Patronage of a Church is litigious, and one Pary re- * Abr, 


4 covers in Quare Impedit , if the Biſhop, be not nauied in the Wr it, and 


* fix Months paſs while the Suit 1s depending, Lapſe ſhall incur: But 5 Rep. 32. 
if the Biſhop is named therein, neither he, not the Archbiſhop, or 


> King, can take the Benefice by Lapſe. The King may loſe his Preſen- — Wr 


tion, where the Patron preſents, and the Prefentce dies, or reſignss 
before he hath preſented. 3 . 

When a Clerk is refuſed for Illiterature, or ill Life; deprived, &. 5 Rep. 57: 
the Patron is to have Notice that he may preſent another in fix Months, * la. 532 


4 Rep. 77. 


= Larceny, 


ARCENY isa Theft of another's Goods, in his Abſence. Arid 
of Larcenies there are two Sorts, Grand Larceny, and Petit 


I Larceny : Grand Larceny, is a felonious Taking and Carrying away H. P. C. 6; 


che perſonal Goods of another above the Value of 12 4. not from the © 


BE Perſon, nor out of the Houſe of the Owner, Petit Larceny, is 
vhen the Goods ſtolen do not exceed, or are under the Value of 12 4. 


To make this Crime, there muſt be a felonious Taking; or an Irj- x ind. 105. 


WE tent of ſtealing the Thing when it firſt comes to the Hands of the . P. 397 
== Offender, at the very Time of receiving. If a Man hath Poſſeſſion; Rep. 13. 


Jof Goods once lawfully, tho' he afterwards carry them away with 
an ill Intention, it is no Larceny. If a T 2 imbezzles Cloth deli- 


BE ver'd to him, to make a Suit of Clothgs, Cc. it is not Felony. Nor P. t. 369. 


is it Felony where a Servant goes away with his Maſter's Goods 3 l. 5: 
(deliver'd to him; which is only a Breach of Truſt, by Reaſon of the 
Delivery. But by Statute, they are to be under the Value of 40 «5, 


lf I lend a Man a Horſe to go to a certain Place, and he goes there, 


: and then rides away with him, it is not Larceny ; but Remedy is by Wood. 364, 
Action for the Damage. But if one comes on Pretence to buy a 3%: 
orle, and the Owner gives him leave to ride him, if he rideth away 


Vith the Horſe, it is Felony : Here an Intention is implied. 


SF 


In the above Caſes, there is a lawful Poſſeſſion by the Delivery of; 150. 10g. 
de Goods, to extenuate the Offence : And where a Perſon finds Goods H. F. C. 6. 


Pot another that are loſt, and converts them to his own Uſe, tho' with 


an Intent of Theft, as the firſt Taking was lawful, it is no Larceny. 
ir Perſons having Poſſeſſion of Goods by Delivery, may in ſome In- s. P. C. 23. 
Wtances be guilty of Felony and Larceny ; as if a Carrier open a « Hawk. go. 
eck, and take out Part of the Goods, &c. And a Man may commit 
Larceny in taking away his own Goods, in the Hands of another, 
Qqq when 
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by when done with reps. to Gas him, &. And if one intending ty 

zl. 43: 44+ ſteal Goods, gets Poſſeſſion of them by Proceſs at Law, unduly obtai. 
cd, the Taking by legal. Procels, in Abuſe of the Law, is a felonioy 


b Takin OH Hod enn ban af e Hr 
H. P. C. 0. If 50 Perſons ſteal Goods to the Value of 13 d. it is Grand Ly. 
Dalt. 365. ceny in both: And if one at different Times ſteals divers Parcels c 
mn Goods, from the ſame Perſqn, which together exceed the Value d 
134 4. they may; be put in due Indictment, and the Offender four 
Hetl. Rep. 66. guilty of Grand Arceny z but this is rarely done. On the contrar, 
A fol. - hy — ſometi es End ſpecially, the Goods of leſs Value than 12 4 
So as. to be but, Petit Larceny, tho the Offender be indicted for feel. 

ing Things of 30 or 40 4. Value. 8 fir, | 

Inf. 6. There is a private, Larceny, from the Perſon, without his Knoy. 
5. P.C-75 ledge, or an open Larceny, with a Man's Knowledge; private, by 
yer z ' picking his Pocket, c. openly, as if a Thief takes off my Hat, « 
Wig, from my Head, and runs away with it. Private Larceny fron 
the Perſon above 12 d. is excluded Clergy if laid in the Indictment x 
done clam &. ſecrete, &c. In Caſes of open Larcenies, with Knoy: 
ledge, the Offenders, by the Common Law, are within Benefit d 


Clergy. | | 

Grand Larceny is puniſhed with Death; and Petit Larceny vit 

4Geo,1, Whipping, G. But the Offenders may have the Benefit of Tranſu- 
tation, by Statute, at rt 


Vide Felony. 
Latitat. 


J AT! TAT is a Writ by which a Man is 2 call'd to 1. 
Terms deLey © ſwer' in perſonal Actions in the King's Bench. It ſuppoſes that 
421,422 one cannot be found in the County of 22 ſex, to be taken by Bil, 
but that he lies hid in ſome other County; to the Sheriff of whi, 
this Writ is directed to apprehend him there. 
And it is call'd a TeftatumgWrit, iſſuing out of B. R. groundel 
upon a Bill of Middleſex, ſup to be ſued out before, and return 
Lin. Non eſt inventus. In the N where the Court of B. R. is, the fr. 
Lill. 147. Bug * 
ceſs of the Court muſt be by Bill; but out of the County, by Lat 
A Latitat cannot iſſue into the County of Middleſex, except the Cit 
remove out of Middleſex. Wk 
Praf. Solic, If Writ of 3 iſſued during Term- time, the Teſte mu 
217. the firſt Day of Term; and if in Vacation, the laſt Day of 
Term preceding: A Note is made of it in Paper, and the Lali“ 
being fill'd up, is to be carried to the King's Bench Office, and oy 
the Writ ſign'd; from thence it goes to the Seal Office, gas 
ſealed, and the Day d on the Back; and then a Warrant 


from the Sheriff of the County to execute the ſame, 3 
| A Latitat out of B. R. is 1 Nature of the original Writ Call | 


fregit in C B. on which the Practice is to proceed in the 
Pleas = MT 8 „ 
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or Leſſee; or at the Will of both Parties. | $9414. 
| Every Leaſe is to be made for a leſs Time than the Leſſor hath in * Invl. 45, 46. 
the Premiſſes: And to the Making of a good Leaſe, ſeveral Things * ak 
| neceſſarily concur. There is to be a Leſſor, not reſtrained to make a 
Leaſe ; a Leſſee, not Uilabled to receive it; a Thing demiſed, demiſ-n 
ble; a ſufficient Deſcription: of the Thing demiſed, G. If it be for Plowd. 274, 
Years, it muſt have a certain Commencement, and Determination; 
it is to have all the uſual Ceremonies, as Sealing, Delivery, &. and 
chere muſt be an Acceptance of the Thing demiſed. Every Contract „ Plowd. 272, 
Ez ſufficient to make a Leaſe, ought te have inty in Commencement, yaugh. 55. 
in Continuance, and in the End. A Demiſe having no certain Com- Cro. El, 486. 
© mencement, is void. Articles, wit Covenants to let and make a Leaſe 
of Lands, for a certain Term, hath been adjudged a Leaſe, 
* A Leaſe for Life carmot be made to commence in fituro; by the 5 Rep. 94. 
Common Law, an Eſtate of Freehold, muſt take Effe preſently, ei- 
ther in Remainder, or Reverfion : And Livery cannot be made to 2 
future Eſtate. But where a Leaſe is made for Life, Habend at a Day Hob: 34. 
d come, and after the Day, the Leſſor makes Livery, there it ſhall CE 55, 
be good. A Leaſe for Years may begin from a Day paſt, or to come l Inf. . 
nas Chriſtmas next, three or ten Years after, or after the Death of the 
Leſſor, &c. and be But a Term cannot commence upon a Rep. 156. 
$ Contingency, which depends on another Contingency. There muſt 
be an expreſs Enumeration of Years'in theſe Leaſes ; or the Term be | 
certain by Reference to a Certainty: And there ought to be a Perſon 4 Leon. 158. 
at the Time of the Commencement, to take. RESELL. 2 2 
Leaſes may be for Life, or Years, of any Thing that lies in Live- 
ry, or Grant; and Goods and Chattels may be leaſed for Years. But . Lal. 47. 
Leaſes for Years ſhould be made of ſuch Lands, & c. whereunto the 4 
Leſſor may come to diſtrain; not of incorporeal Inheritances. If one 
makes a Leafe for a Year, and fo from Year to Year, it is a Leaſe for 
two Years ; ſo from three Years to three Years, is a good Leaſe for fix 
Leas. If a Parſon make a Leaſe of his Glebe for ſo many Tears as 6 Rep. 35,36. 
he ſhall be Parſon, this cannot be made certain; but if he make a 
Leaſe for three Years, and ſo from three Years to three Years, ſo long 
he ſhall be Parſon, this is a good Leaſe for fix Years ; if he ſo long 
continues Parſon. And if one make a Leaſe for twerity-one Years; if * Intl. 46. 
he ſhall fo long live, this is a good Leaſe for Years, and a'Certainty 
in an Uncertainty, A Man makes a Leaſe for Years to one, and after- Noy's Max, 
W wards makes a Leaſe for Years to another of the ſame Land; the fe- 7: 
| cond Leaſe ſhall be good for ſo many Years thereof as ſhalt come after 
the firſt Leaſe ended. "789.4 e ved in 
5 All 


— 
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ig Car. 2. 3. All Eſtates in Lands, &*c. not put in Writing and ſigned by the Par. 
ties, ſhall have no greater Effect than Eſtates at Will ; except Leafs 
not exceeding three Years, herein 8 Rent reſerved is two Thick 
of the Value; Leaſes beyond three"Years, muſt be made in Writing 
Mod.Caf.215. And if there is a Leaſe by Deed for one Year, and from Year to Yer 
-as long as botli Parties agree, this is binding hut for a Lear; but if the 
Leſſee enters on tlie ſecond Year, he N for that Year bound: If tis fy 
A ear, and from Lean ta Year ſo long as the, Parties agree, till (i 
Lears expire ʒ it is a Leaſe for ſix Lears, but determinable ev * 
Holt, C. at Will of either Party: But if it is for one Lear, and from Year t 
Tear until fix Years determine, this is a certain Leaſe for Term of i; MW - 
2 Lill, Abr. Years, If a Perſon; be in Poſſeſſion, of a Houſe or Land, Proof of: * 
151. Quarter or Half Year's Rent paid, is good Evidence of Leaſe at Wil; 1 .. 
and it ſhall be preſumed the Rent was received on ſome private Con. 
Sid. 339. tract: And the Leſſor ſhall not determine his Will, to Prejudice of 
the Leſſee, &. Leſſor and Leſſee, where a Leaſe is at Will, my 
2 Salk. 413. determine it when they pleaſe z but if the Leſſor doth, it within; 
Quarter, he loſes that Quarter's. Rent; and where a Leſſee does i, 
he muſt-pay a Quarter's Rennt. 1 
A Leaſe may be made for any Number of Years, Months, « WW 
Weeks; and be from Week to Week, Month, G. for three or four ; . 
1 Ian. & Lears. A Tenant for half a Lear, or a Quarter of a Year, is Tenant 
4 Rep. 62: for Lears. Where a Man makes, a Leaſe for Life or Years, the Leſke 
11 Rep. 81. hath but'a-ſpecial- Intereſt in the 'Timber-Trees, as Things annexel 
to the Land, to have the Maſte and Shadow for his Cattle, ec. An 
when they are ſevered from the Land, the Leſſee's Intereſt is deter. 
mined, and the Leſſor ; may take them as Parcel of his Inheritance 
But if. an Houſe falls down by Tempeſt, &c. the Leſſee hath an Ir 
4 Rep. 63. tereſt to take the Timber, to re-edify it for his Habitation. Land 
- leaſed ſhall be ſubject to thoſe lawful Remedies which the Leſſor pro- 
. vides for the Recovery of his Rent, Poſſeſſion, &c. into whoſe Hand 
Cro. Jac. 300. ſoever the Land comes. And a Leſſee for Years fhall not loſe his 
LIerm, altho' his Leaſe be loſt ; if it can be proved that there was ſuch 
2 Lill. 152. a Term lett to him by Leaſe, and that it is not determined. So it s 
of any other Eſtate in Lands, if the Deed that created it be loſt. 
1 Inft, 42. A Man ſeiſed of an Eſtate in Fee-ſimple, in his own Right, of any 
Lands or Tenements, may make a Leaſe of it for what Lives 
Years he will: And he that is ſeiſed of an Eſtate-Tail, in Lands 
may make a Leaſe of it for his own Life, but not longer; exceptit 
22 H. 8.28. be by Fine, Cc. or Leaſe warranted by Statute 32 H. 8. By whidl 
Statute Lenants in Tail are enabled to make Leaſes for Life, or Yea, 
on the following Conditions. They are to be made by Deed indented 
and to begin from the Making, or ſome ſhort Time after; if there be 
an old Leaſe in Being, it mult be ſurrender'd : They muſt not excel 
ö three Lives or twenty-one Years, from the Making: They are to be 
| | of Lands manurable or corporeal, whereout a Rent may be legal! 
| iſſuing; and of ſuch Lands or Tenements which have been commonly 
| | lett to Farm for the Space of twenty Years: The accuſtomed yer! 
Rent or more is to be reſerv'd : They are not to be made without In: 
T peachment of Waſte ; and they are to have all due Ceremonies. 
„n 444 Biſhops, Spiritual Perſons, Cc. may make Leaſes of their pri 
Livings for three Laves, or twenty-one Years, having all the Qualits Þ 
requir'd by Statute, in caſe of Leaſes made by Tenants in Tok. Fir 
| ? a * 


The Common Lac Common-plac d. 245 


a Huſband may make Leaſes of Lands in Tail, held in Right of his z. H. 3. 
Wife; ſo as in ſuch Leaſes, the Conditions aforeſaid be obſerved, and 
the Wife be made a Party, and ſeal ſuch Leaſes, Oc. | | 
If Tenant in Tail make a Leaſe generally, it ſhall be conſtrued for « Inf. 42. 
his own Life. The Leaſes according to the Statute, bind the Iſſues in 
Tail; but not thoſe in Reverſion or Remainder. 3 
Tenants holding over Lands, c. after End of Leaſes, and demand 4 Geo. 2 
to deliver Poſſeſſion, are to pay double the yearly Value to their Land- 
lords; which may be recover'd by Action of Debt. See Rent. 
Who ſhall have Corn ſown, on the Death of Tenants. Vide Emble- 
* ments. What Wood Tenants ſhall have. Vide Eflovers. The Inte- 
* reſt they have before Entry. Yide Entry. What Things they may 
tale and carry away. Vide Action of Waſte. 
And how Tenants are obliged to repair. Vide Covenants. 


Leaſe and Releaſe. 


® A LEASE, as I have already ſaid, is a Demiſe or Letting of 
* Land; and a Releaſe is a Conveyance of all a Man's Right or In- 
tereſt in Lands or Tenements, Gc. to another, who hath Poſſeſſion 
8 ther eof. g : 
© This is become a very common Conveyance, to paſs Lands and 
Tenements; and in the making it, you firſt prepare and execute a 
Leaſe or Bargain and Sale for a Lear, to the Intent that by Virtue 
tereof, the Leſſee may be in actual Poſſeſſion of the Lands intended 
boo be convey'd, and thereby and by Force of the Statute 27 H. 8. for 27 H. 8. 10. 
© transferring of Uſes into Poſſeſſion, be enabled to take a Grant of the 
= Reverſion and Inheritance of the ſaid Lands, Oc. to the Uſe of him- 
ſelf and his Heirs for ever: Whereupon the Releaſe is accordingly 
made, reciting the Leaſe, and declaring the Uſes. And in theſe Caſes, : Vent. 33. 
© a Reſervation of - a Pepper - Corn in the Leaſe for a Year, is ſufficient to 
EZ raiſe an Uſe, to make the Leſſee capable of a Releaſe, 
* Tho' Deed ef Feoffment was the uſual Conveyance at Common: Lill. Abr. 
Lau, ſince the Statute of H. 8. of Uſes, Leaſe and Releaſe. has taken 5. 
Place thereof; for it amounts to a Feoffment, the Uſe drawing the 
Poſſeſlion, and ſupplying Livery and Seiſin, required in that Deed, 
When an Eſtate is convey'd by Leaſe and Releaſe, in the Leaſe for a 
fear there muſt be the Words bargain and ſell for Money, and 5 5. or 
any other Sum, it never. paid, is a good Conſideration ; but if only 
© demiſe, grant, and to farm lett are uſed, the Leſſee can't accept of a 
Sf Releaſe of the Inheritance until he hath actually enter'd, and is in 
& Poſſeſſion. | ft. 36. 1425 
The Leaſe and Releaſe make but one Conveyance, being in the Na- 1 Nd. 25:- 
ture of one Deed. And in theſe. Deeds, he that makes the Releaſe 
muſt have an Eſtate in himſelf, out of which the Eſtate may be de- 
nud to the Releſſee; the Releſſee is to have an Eſtate in Poſſeſſion, in 
| d or in Law, in the Land whereof the Releaſe is made, as a Foun- 
dation for the Releaſe; there muſt be Privity in Eſtate, between R. 
leſſor and Releſſee; and be ſufficient Words in Law, not only to make : Ind. 22. 
the Releaſe, ' but to create and raiſe a new Eſtate. | | 


Rer If 


246 The Common Law Common-placd. 


Noy's Max. If a Releaſe be made by a Man that at the Time of making it had 
14 no Right, or to one that at that Time had nothing in the Lands; in 
1 Inſt. 270. either Caſe, it is void. But if a Man make a Leaſe for Life, Remain. 
8 der for Life, and the firſt Leſſee dieth; upon which the Leſſor releaſes 
to him in Remainder, before Entry, this is a good Releaſe to enlarge 
his Eſtate ; he having an Eſtate in Law capable of Enlargement by 
2 Mod. 255. Releaſe before Entry had. Altho by the Common Law, if a Leaj: 
is made for Years, and the Leſſor releaſes to the Leſſee before Entry, 
1 Inſt, 273. ſuch Releaſe is void ; it is not ſo now on the Statute of Uſes, A ke. 
leaſe to a Man and his Heirs, will paſs as a Fec-ſimple ; and if made 
to a Man and the Heirs of his Body, by this the Releſſee hath an 
Eſtate-tail; - But a Releaſe of a Man's Right in Fee- ſimple, is not ſuf 
Dyer 263. ficient to paſs a Fee-ſimple. And if a Man releaſe to another all hi 
Right which he hath in the Land, without uſing any more Words, 2 
_ to him and his Heirs, ec. the Releſſee hath only Eſtate fir 
Life. 
Theſe Releaſes, that enure by Way of paſſing an Eſtate, may be 
made upon Condition, or with a Defeazance ; ſo as the Condition, 6+, 
be contain'd in the Releaſe, or deliver'd at the ſame Time with it, 


Leet and Law-Day. 


2Inft.7:,72, | EET-is a Court of Record, held before the Steward, that the 
Ne King may be certify'd of the Manners of the People, within hs 
Precin&, for Preſervation of the Peace, and Puniſhment of ſever 

Kiech. zo. Offences. A Court. Leet is incident to a Hundred, as Court-Baron to 
4Inft. 263. a Manor; and ſome Manors have Courts-Leet. This Court is kept 
r Inſt. 115. twice in every Year, within a Month after Eaſter and Michaelmas, it 
4 Inſt. 261. a certain Place in the Precin& : It is detiv'd out of the Sheriffs Tour, 
269 295, we. and inquires of all Offences under Treaſon ; but thoſe Offences which 
are to be pumſh'd with Lofs of Life, and Limb, are only _ 

and preſentable there; and muſt be certify d over to the Juſtice of 

18 E. 2. Afﬀize. It enquires of and puniſhes Miſdemeanors, Encroachment; 
44 5. Nuſances, &. Cuſtoms and Services withheld ; Purpreſters in Lands 
31 El. c. or Woods; of Houſes ſet up, or beat down, and other Annoyances; 
Bounds taken away; Ways, Waters, turn'd or ſtopp'd; Thieves; 

Hues and Ories, not purſued ; Bloodſhed; Eſcapes; Perſons outlaw'd; 

Treaſure found; Afſize of Bread and Ale; Foreſtallers, Ingroſſes 

and Regrators ; falſe Weights, and Meaſures ; unlawful Games; Of 

fences relating to the Game; of Victuallers, and Labourers ; unlav- 

| ful Fiſhing ; idle Perſons, Go. 

b Rep. 12. The Steward of this Court is the Judge, as the Sheriff is in the 
2 afl. 299. Turn; and he hath Power to elect Officers, as Conſtables and Tithine: 
men, G. who are ſworn by trim. All Fretholders within the Pre 
cin&, are obliged to come to it; and others above the Age of twele 


Dyer 13, Years, and under ſixty, except Clerg Women, 6c. A Preſent 
Kc. Bs. ment in the Court- Leet, ſubjects the Party preſented to a Fine, ® 


Gro, El. 58:. Amercement. The Steward may fine, but not impriſon; he mn 
ane any one for Contempt; atid for a Fine affeſs'd by c Seal 
Debt lies, or Diſtreſs, 0. 


2 


# 


Lau-Dy 


SSR 


The Common Lam Common=placd. 247 


Law-Day ſignifies a Leet, or Sheriff's Tourn: And View of Frank- 
12 pledge is the Power to hold a Court-Leet, Gr. In which Court, for- 
” merly all Perſons at the Age of fourteen, were bound with Sureties 
or Pledges for their Truth to the King ; and the Steward on View 
| was to certify. | 
i Letters of Attopney- Vide Attontiey.—© + 


; 
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Libels. 


0 ” - 
r 
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LS 1 IBEL ſignifies a ſcandalous Report of any Man, ſpread abroad, 
or otherwiſe unlawfully publiſhed : It is a malicious Aſperſion of 

one that is alive, or the Memory of the Dead ; aud may be expreſſed 
in Writing, or by Signs, Pictures, &c. as by painting a Gallows upon; Rep. 123. 
a Man's Door, one with a Fool's Coat, or Aſſes Ears. 1 
| If a Libel be made againſt a private Man, it may excite the Libel- 
led, or his Friends, to revenge: And if againſt a Magiſtrate, it is not 
only a Breach of the Peace, but a Scandal to the Government: And]; Rep. 125. 
altho' a private Man, or Magiſtrate, be dead at the Time of the Libel, 
yet it is puniſhable, as it tends to the Breach of the Peace. Printing Hob. 215. 
or Writing may be libellous, tho? the Scandal is not charged in direct . 
Terms, but ironically ; or tho there be only the firſt and laſt Letter p 
of the Name, if the Jury will find it to point at a particular Perſon; _ 

Sending an abuſive Letter to one, without —— it, is no Libel; 1 Rep. 34. 
= but if it be any ways diſperſed, it is a Publication 


ASS, Lee 


| 


at and 


4 


the Libel. The ; Rer. ,29 
Contriver, Procurer, and Publiſher of a Libel, knowing it to be ſuch, 
; are puniſhable, The Procurer and Writer of a Libel, are both Con- Moor 1100. 
= trivers ; alſo the procuring another to publiſh it, and the Publiſher, 
= are both Publiſhers, If one dictates, another writes, and a third ap- 5 Mod. 167. 
= proves; they are all guilty of making the Libel. 
If a Printer print a Libel againſt a private Perſon, he may be in- State Trials 
dicted; and fo may he who prints any Libel againſt a Magiſtrate, and 416. 932, 
much more if it be againſt tlie King and State: Nor is it any Excuſe © 
© to lay they were Dying Speeches, &c. or alledge, that he did it in 
way of Trade, or to maintain his Family. Where Perſons write, State Trials 
© print, or ſell libelous Pamphlets, ſcandalizing the Publick, or any o 477- 
Private Perſons, they may be ſeiſed, and the Offenders punilh'd by 
Law; and Writers of 4 tho' not ſcandalous or ſeditious, if it 5 
be falſe, are indictable and puniſhable. But no Writing is a Libel, Hp C153. 
unleſs it refle& on ſome particular Perſon, for an Invective againſt 
Mankind in general, or a certain Order of Men, 1s not a Libel ; tho' | 
| a general Refle&tion on the Government is. By Holt C. J. the Nature Tin. «rw. 2. 
e 2 Libel confiſts in putting the infamous Matter into Writing; and 1 
t enough if one induces an ill Opinion to be had of another. * 
i Every one convicted of publiſhing a Libel, ought to be eſteem'd Moor 627. 
| the Contriver or Procurer. And if Bookfellers publiſh or ſelt Libels, 
cho they know not the Contents, tis ſaid ny are puniſhable, If o Rep. 5g. 
ene reads a Libel, it is no Publication; but if he repeats it, or any 1 
Ter of it, in the Hearing of others, it is a Publication of the Libel; 
cho if Part of it be repeated in Mirth, without any malicious Pura Moor 36. 
pole of Defamation, it is no Offence, If one writes a Copy of a _= 
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bel, and does not deliver it to others, the Writing is no Publication. 

but if publiſſ d, it may be Evidence that he publiſh'd it, unleſs after 1 | 

: Salk. 419. the Writing he deliver it to a Magiſtrate, It is ſaid writing the Coyy Wo = 

of a Libel, is writing a Libel; and otherwiſe Men might write Co 1 
2 Nelf. Abr. pies, and print them with Impunity : When a Libel appears under a 
_— Man's own Hand, if he cannot produce the Author, he ſhall be talen 
1 Vent. 3. to bg the very Man. If a Libel is found in a Houſe, the Maſter cy. 
Rep 125. not be puniſh'd for framing, printing and publiſhing it; but he may iſ | 
\ be indicted for having it, and not delivering it to a Magiſtrate. ; 

754. When any Man finds a Libel, if it be againſt a private Perſon, e ] 
Hob. 253. ought to burn it, or deliver it to a Magiſtrate; but if it concerns | 
Hard. 479 Magiſtrate, he ſhould deliver it = to ſome Magiſtrate. Ali 

beller is puniſhable, tho' the Matter of the Libel is true: It jsn« MF h: 

material whether it be true or falſe, if the Proſecution be by Info. v. 

mation, or Indictment; but in Action of the Cafe, one may juſtify Wo T 

that it is true. | = th 


5 Rep. 123. A Libeller, Publiſher of a Libel, and. Procurer of the Publiſhing 

> Cre. 175. it, may be puniſh'd on Indictment, by Fine and Impriſonment, Pilla 
or other corporal Puniſhment, if the Offence deſerves it. 

Dyer 285. Scandalous Matter in legal Proceedings, in Courſe of Juſtice, &:, 
amounts not to a Libel, eta Pro ck/ 35. nb; gh 


ES LSA is a Power given to a Man to do a lawful Act, with- 
out which he could not do it. 7 «<q: % 
uf. 63, kc.  Copyhold Tenants are to have Licences for the leaſing of their Co. 
pyhols, if they lett them longer than for one Year, which only is war 
ranted by Cuſtom ; and if ſuch Tenants lett their Lands for a longer 
Time, without ſuch Licence, it is a Forfeiture of their Eſtates, 4 
Poph. 105. Copyholder for Life hath a Licence to make a Leaſe for three Year; 
if he ſo long live; if he leaſes for three Years without Limitation, 
this is no Forfeiture of the Eſtate, the Law making ſuch a Limits 
tion: But if he be a Copyholder in Fee, it may be otherwiſe, for 
doing more than he was licenced to do. 4 
If a Lord of a Manor for Life, granteth a Licence to a Copyholde: 
to alien and dieth, the Licence is deſtroy'd, and the Power of Aliens 
1 Inft. 52. tion ceaſeth. But where a Leſſor licences his Leſſee (who is reſtrain' 
Ero. Jac. 103. from aliening without Licence) to alien, and the Leſſor dies before 3 . 
he aliens, this is no Countermand of the Licence: So it is alſo if u be e 


Leſſor grants over his Eſtate. Wer . _ 1 

1: H. . 2. A Licence is a Perſonal Liberty or Authority to the Party to who Caſe 
18 E. 4-14 given, and cannot be-transferr'd over: Tho' it may be made to a Mn «1, 
4 Rep. 119. or his Aſſigns, &c. It is in Law a Diſpenſation, and ſuſpends à C atter 
Poph. 151. dition. If there be no certain Time in the Licence; as if a Pen Wl B 
licence another to dig Clay in his Land, he may countermand it ; bu Stat 

| if it be until ſuch a Time, he cannot. „Acc 

8 Rep. 16. When any Licence is given to a Man by Law, and he abuſes it, e WF tg, 
: Med. 3. js a Treſpaſſer ab initio. And a Licence to enjoy Land from ſuch! BF be 
Time to ſuch a Time, tis ſaid will amount to a Leaſe of the Land. but 
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There are Licences to Debtors for Payment of Debts; Licences to 
Jett Lands, & c. And alſo Licences from the King, to alien in Mort- 
main, to found a Church, erect a Park, &c. And Licences of Biſhops 
to marry Perſons, Oc. 


Ligeance, 


LE EANCE is the true and faithful Obedience of a Subject to 


his Sovereign. | 
It is either perpetual, where one is born a Subject, or where one Ing. 2, 8, 


© hath the Right of a Subject by Naturalization, Cc. or temporary, % 


which is Ligeance due by Reaſon of Reſidence in the King's Dominions. 8 


To Subjects born, it is an Incident inſeparable; for as ſoon as born 
they owe by Birth-Right, Ligeance and Obedience to their Sovereign 3 
and it cannot be contin'd to any Place or Kingdom, but followeth the 
Subject whereſoever he goeth. _ 

There are ſeveral Statutes requiring the Oath of Allegiance and Su- _ 
premacy, &c. to be taken: And abſolving Subjects from their Alle- ä 
giance, is High-Treaſon by Statute. 


Limitation. 


L MITATION is a certain Time aſſigned and appointed, 
within which an Action muſt be brought. 
No Man ſhall bring a Writ of Right, or make Title to any Lands, 32 H. 8. 2. 


Sc. of the Poſſeſſion of his Anceſtors, but of Seiſin within ſixty 


Years before Teſte of the Writ : In Aſſiſe Mortdanceſtor, Writ of En- 
try ſur Diſſeiſin, &c. Upon Poſſeſſion of an Anceſtor, within fifty 21 Jac. 1. 16. 
Years; and on the Party's own Poſſeſſion, in thirty Years : And all 
Writs of Formedon, &c. to be within twenty Years, after the Title 
had. But there is a Proviſo to relieve Infants, Feme Coverts, Perſons 1 Inſt. 115. 
beyond Sea, and in Priſon, &c. ſo as they commence their Suits 
within the Time limited, after Impediments remoyed. | 

It is held, that one who has been out of Poſſeſſion ſixty Years, if 4 Rep. 10,rr. 
his Entry is not taken away, may enter and have Action of his 


s own Poſſeſſion. And if a Perſon hath been in Poſleflion twenty Wood's Inſt. 


Years, and after another gets into Poſſeſſion, he may bring Ejectment, 557: 
as if at that Time actually ſeiſed; but if the Plaintiff on a Diſſeiſin 2 Salk. 471. 
be out of Poſſeſſion more than twenty Years, he is barred. 
If perſonal Actions are not brought in Time limited; as of Debt, 21 Jac. «. 
le, Account, Detinue, 'Trover and Treſpaſs within fix Years, of Al- 


fault and Battery in four Years, and for Slander within two Years, 


after the Cauſe of Action, G&c. they are barred by the Statute. 

But where Money is to be paid as a Truſt, tis not within the 2 Vent. 345. 
Statute of Limitations. And this Statute is not pleadable to an 1 Mod. 70, 
Account current between Merchants, by the Exception in the Act; 268. 
though it is when ballanced, and Debt lies. And if a Thing is to : Stund. 124. 

done on Requeſt, Oc. tis no Matter when the Promiſe was made, 2 Salk. 422. 
but when Cauſe of Action did ariſe, G | 

80 A Latitat 


— 
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Lin. Abr. A Latitat taken out and filed, and continued, is a Demand and 
19. good bringing an Action within the Time mentioned by the Statute 
2 Salk, 429. of Limitations : And if a Defendant is beyond Sea, an Origin 


muſt be filed againſt him. : 
3 Slk. 229. An Action barred by the Statute, a freſh Promiſe will revive it. 


Livery and Seiſin. bf 


IVERY and Seiſin is a Delivery of Poſſeſſion of Lands, Ie. 
nements, or other Corporeal Things unto one that hath a Rig 
to the ſame; being a Ceremony uſed in the Conveyance of Lands 
and Tenements, &c. where an Eſtate of Freehold patleth, _ 
1 Inſt. 48. 49- There are two Kinds of Livery and Seiſin; a Livery in Deed, an} 
„ Livery in Law: Livery in Deed, is when the Feoffor taketh the 
Ring of the Door, Turf of the Land, &c. and delivereth the {ans 
to the Feoffee, in the Name of Seiſin of the Houſe, or of the Land 
contained in the Deed, to hold the ſame accordingly, ſaying the uſu] 
Words. Livery in Law, is when the Feoffor himſelf, being in Viey 
of the Houſe or Land, faith to the Feoffee after Delivery of the 
r Inſt. 48, 52. Deed, I give you yonder Land, to you and your Heirs, go enter int 
the ſame, and ls Poſſeſſion of it accordingly, &c. Now if the Feet: 
fee enters on the Land, in the Life of the Feoffor, it is a good 
Feoffment, and Livery. _ | 
The Delivery of a Deed of Feoffment upon the Land, in the Nane 
1 Inſt. 52, of Seifin, is a good Livery; but the bare Delivery of a Deed on the 
Ibt. Land, ſhall not amount to Livery of Seiſin, unleſs. delivered in the 
Name of Seiſin of the Land, &c. A Man may make a Letter af 
Attorney to deliver Seiſin by Force of the Deed; but the Attorney 
5 Rep. 91. muſt exactly purſue his Authority, otherwiſe the Livery will not be 
good. A Letter of Attorney may be likewiſe made to receive Lirery 
r Inft.49, 52-and Seiſin. And the Letter of Attorney to deliver Livery of Seili, 
may be contained in the Deed of 'Feoffment, &c. Though the Death 
of the Feoffor is a Countermand of the Letter of Attorney. 
Lit. 60. Where a Man makes a Leaſe for Years, Remainder to another for 
afl. 49 Life, in Pail, &c. Livery and Seiſin in Deed muſt be made to the 
Leſſee for Years; without which nothing paſſeth to him in Remait- 
der: And if the Leſſee entereth before Livery to him, the qo 
4 Leon.67. will be void. And where a Leaſe for Years is granted to 4. B. ui 
| Remainder to his right Heirs, whereon Livery is made; the k. 
Rep. 26. mainder is void for want of a Perſon to take preſently. Livery 
Seiſin may be delivered to ſome of the Feoffees, where there at 
' Lit. 61. ſeveral, in the Name of all. And if Lands lie in divers Towns, " 
one County, Livery and Seiſin in one Parcel in one Town, in 
Name of the reſt, is ſufficient : But if the Lands lie in ſeveral Coun 
ties, then Livery and Seiſin ought to be in every County. 
'Cro. El. 321. If the Leſſor makes Livery, the Leſſee being upon the Land cot 
Dalif. Rep. tradicting it, it is void. A Leſſor enfeoffs a Stranger, and comes b 
7 make Livery, the Leſſee's Wife being in the Houſe; the Leſſor ct 
ä and by Force turns her into the Backſide, and then he makes 1") 
in the Houſe, in the Name of all the Lands let; now the Won” Bi 
remaining all the while upon the' Land, and contradicting go ; 
> | 3 J 4 
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very, the Livery was void. But if ſhe had voluntarily gone out of 
the Houſe, upon Part of the Land; or the Leſſor had turned her into 
the Street, ſo that ſhe had not been upon any Part of the Land, it 
had been good. 

No Perſon ought to be in the Houſe, or upon the Land, when 
Livery is made, but the Feoffor, and Feoffee; all others are to be 
removed from it. And after Delivery of Seiſin, the Feoffee enters 
into the Houſe Gc. firſt alone, and ſhuts the Door; and then opens 
it, and lets in others. When a Houſe and Land are entirely de- Rep-3', 37 
miſed, the Houſe is the Principal, and there the Livery muſt be 
made, not on the Land. 6 

Where a Houſe or Lands belong to an Office, by Grant of the « Inf. 43 
Office, the Houſe or Land paſſeth, without Livery. In Leaſe and 
Releaſe, Bargain and Sale by Deed inrolled, &. a Freehold paſſes 
without Livery; and ſo in a Feoffment to Uſes, by Force of the 
Statute of Uſes. 

On a Gift or Sale of Goods, the Delivery of 6. or a Silver 


Spoon, Oc. is a good Seiſin of the whole Goods. 


Lunaticks, 


1 T UNATICK is a Perſon Non ſane Memariæ; alſo defined to 


be one who is ſometimes of good and ſound Memory, and 


ſometimes not. And he is Non campos Mentis ſo long as he hath not 
his Underſtanding. | 


Every Deed made by one Non Compos, is voidable : But a Lunatick Lit: 4%, A6. 
himſelf making a Purchaſe, and recovering his Memory, cannot 
wave it; he may agree to it, and if he doth, his Heir cannot after 


3 | diſagree to it. In other, Caſes, his Acts may be avoided by his Heir; 4 Rep. 126 


except he levy a Fine of Record, &c. As a Lunatick, without Me- « Invt. 247: 


Y mory, underſtands not what he does, he cannot lawfully promiſe, or 


contract for any Thing: And in Criminal Caſes, his Acts ſhall not 
be imputed to him; unleſs he kill, or offer to kill the King, when 
he ſhall be guilty of Treaſon, according to our antient Law. 

If one who has committed a Capital Crime, become lunatick be- 3 lt. 46. 
fore Conviction, he ſhall not be tried; and if after, ſhall not be H. P. C. 43. 
executed, Whilſt a Man is a Lunatick, *tis his Madneſs and not In- 1 Hawk. 2. 
tention, cauſes the Action; and the Puniſhment of ſuch a one could Kel. 53. 


not be an Example to others. But Perſons that incite a- Madman Plowd. 19. 
or Lunatick to commit Crimes, are principal Offenders; | 


A Lunatick muſt: ſue in his own Name; but if an Action be t Ing. 135. 
brought againſt a Lunatick, under Age, he ſhall appear by Guardian, “ Rep. 12. 
and by an Attorney, if of full Age. The King hath the Guardian- 3 Salk. 301. 
ſhip of the Lands of Lunaticks ; but not the Cuſtody of their Lands, 
or Bodies, as he hath of Ideots. And the King or other Guardian 
of a Lunatick, are accountable to him, his Executots, G. | 

By Statute, the King is to provide that the Lands of Lunaticks be 17 E. 2. 10 
lafely preſerved without Waſte, and they and their Families main- 
tained by the Profits: And the Reſidue ſhall be kept for their Uſe, 
and be delivered to them when they come to their right Mind. 


There 
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There are Commiſſions of Lunacy iſſued out of Chancery, t, ; 
examine whether lunatick, or not: And Inqueſts of their Lands, G 


See Ideots, F | | 


Maihem. ; 
ATHEM fignifies a corporal Hurt, whereby a Man loſethi the | 
Uſe of any Member that may be any Defence to him: 4; . 
1 Inſt. 126. where a Man's Hand, Foot, Finger, Oc. are cut off, or broken; his s 
3 Inti. 63. Eye is put out, Skull broke, or where one is caſtrated, &c. | 
All Maihem by our antient Law was Felony ; but no Maihem x 
1 Inſt. 123, Common Law, is puniſhed with Death. In Be Times, 2 Perſon 
wo found guilty of Maihem, had. Judgment to loſe the like Member 
that the Perſon offended loft by his Means; but ſince it hath bee 
puniſhed with Fine and Impriſonment, and Damages to the Part, 
For Maihem, Indictment, or an Appeal may be had; or Action of Tre. 
Sid. 108. pals, at the Plaintiff's Election. And Maihem ſhall be under the l. 
ſpection of the Court, to encreaſe Damages if the Court thinks fit, 
By this Statute, to cut out the Tongue, or put out the Eyes of any 
WM. 6.4 of - & King's Subjects, of Malice prepenſed, is Felony. And if ary 
23 Car. 2. 1. On Purpoſe, of Malice forethought, and by lying in Wait, ſhall at 
or diſable the Tongue, put out the Eye, {lit or cut off the Noſe, ot 
cut off or diſable any Limb or Member of any Subject, with Inte. 
tion to maim or disfigure him, it is Felony without Benefit of 
Clergy. | 
Bat no Attainder of ſuch Felony, ſhall corrupt the Blood; or 
- forfeit Lands or Goods of the Offender. A voluntary Act, the Las 
H. P. C. 12. judgeth of Malice: And where a Man attacks another of Malie 
forethought with a Bill, &c. in order to murder him, and happen 
not to do it, but maim him; he may be indicted on the Statute, and 
found guilty of a malicious Intent to maim as well as kill. 
Formerly if the Judges doubted whether a Wound was Maihen, 
they uſed to take the Opinion of ſome able Chirurgeon, 


Painprſe, 


AINPRISE is a friendly Cuſtody of a Perſon arreſted, up 
Security given for his Appearance, at a Time and Place i 
figned, who might otherwiſe. be committed to Priſon. He i f. 
4 Inſt. 179, poſed to go at large, under no Poſſibility of being confined b) „ 
180. Sureties, as in Caſe of Bail. a | 
Ma npriſe is more large than Bail: It may be where. one 15 ne 
H. P. C. 96. arreſted, or in Priſon, but no Man is bailed — he that is under r ns 
reſt, or in Priſon; ſo that every Bail is Mainpriſe, but every M 
Terms de Ley. priſe is not Bail. 1 
I.)hbere is an antient Writ of Mainpriſe, for the delivering fefa 
F. x. B. 250. our of Priſon who are bailable, and have been refuſed the ber” ; 
2 Hawk. 93. Of it. Fj 25 
Mainpernors are Sureties that in Cafe the Criminal, &c d "i 


appear, they ſhall forfeit their Recognizances. 
nd "Mn Malntenam 


The Common Law Common-placd. 251 


* 
3 
* 

[a 
. 
A 


Maintenance, 


n is where a Man gives or delivers to 

another who is Plaintiff or Defendant in any Action or Suit, 

any Sum of Money or other Thing, to maintain his Plea or takes 

Pains for him- therein, when he hath nothing to do therewith ; and 

tit is alſo the buying, ſelling, or obtaining of pretended Rights, or 

Titles to Lands, Oc. | 

The Law will not ſuffer any Thing in Action, Entry, &. to be 1 Init. 214, 

granted over; this is to prevent Titles being granted to Men of 

> Subſtance, to oppreſs the meaner Sort of People. And Maintenance : Ind. 368. 

| may be by keeping Poſſeſſion of Lands for others; upholding of 

| Quarrels or Suits, in the Country, or in Court, which no Way be- 

long to a Man; aſſiſting the Party, &c. But if a Man hath any: Roll. Abr. 
> Intereſt in the Thing in Diſpute, though only on Contingency, he 5, 116. 

4 _ lawfully maintain an Action relating to it: So by Reaſon of Taft. 368. 

7 | 
| Serv 


ity, or Relation; as between Lords and Tenants, Maſters and 
E Servants, Oc. who may aſſiſt each other. And one Neighbour may Init. 564. 
go with another to his Counſel : Money may be lawfully given to a 
poor Man, out of Charity, to on his Suit. Attorneys may lay 
| | out Money for their Clients to be repaid ; but not at their own 
== Expence, on Condition of No Purchaſe no Pay, if they carry the 


E& Cauſe or loſe it. 
lf any Perſon ſpeak in a Cauſe, as if of Counſel with the Party; ; H. p. c. 
or come to the Bar and ſtand by him while his Suit is tried, to 249, 250. 
intimidate the Jury; or a Man of Power ſays he will ſpend 201. 
| E one Side, &c. If any one officiouſly gives or opens Evidence, 
vithout being called upon; or a Juror ſolicits the Judge to give 
Judgment according to the Verdict, after which he hath nothing to 5 
do, c. theſe Acts are Maintenance: And not only he who lays Bro. Mainten. 
out Money to aſſiſt another; but he that by his Friendſhip ſaves 7 7. 
him Expence, may be guilty of Maintenance: And a Court of Re- Hetl. 79. 
cord may commit a Man for an Act of Maintenance done in Face 
of the Court: Alſo a Perſon fearing another will maintain his Ad- Res: Orig. 
verſary, may have a Writ grounded on the Statutes to prevent it. 
None of the King's Officers are to maintain Pleas, or Suits, in the 3 E. 1. C. 25. 
King's Courts, under Covenant to have Part of the Thing, or Profit 
merein: And Clerks of Juſtices, are not to take Part in Quarrels, 
Er delay Right, on Pain of treble Damages. None ſhall maintain * E. 3. c. 14- 
Warreſs to the Diſturbance of the Common Law: Or obtain or 32 H. 8. «. 3. 
ay any pretended Right or Title to any Land, unleſs the Seller 
„ech taken the Profits a Year, or been in Poſſeſſion 3 on Pain of for- 
ing the Value. And none ſhall unlawfully maintain any Suit, 
Pncerning Lands, &*c. or retain any Perſon for Maintenance, under 
Fe Penalty of 10 J. to be divided between the King and Proſe- 
ator, 


A Leſſor having good Right to Land, but not Poſſeſſion; made 1 Leon. 166. 
Le of it, and did not ſeal it on the Land, adjudged within the 
ute. Maintaining Suits in the Spiritual Court, is not within the 
utes concerning Maintenance. 
Tt it By 
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By the Common Law, Perſons guilty of Maintenance, may be 7 
proſecuted by Inditment, and fined and impriſoned ; or by Adim 
of Maintenance, &c. : | 


Mandamus. 3 = 


MANDAMUS is a Writ iſſuing out of the Court of King 
FL Bench, ſent by the King to the Head of a Corporation, 6, MW 
2 Inſt. 40. requiring them to admit or reſtore ſome Perſon, into his Place c 
Office, rom which he was turned out, * 

as Rep. 99 [t lies to reſtore a Capital Burgeſs of a Corporation; and allo. 
1 Lev. 14. Fellow of the College of Phyſicians, &;, But not for a Felloy d 

a College, where there is a Viſitor ; or to ele& a Man into an (þ 
1 Keb. 549, tice. It may be had to reſtore an Attorney, turned out of an int 
358. rior Court; for a Steward of a Court, &c. but it lies not for a Chi 
2 Lev. 18,19. of a Company, being a private Office. Althou it lieth not fot 1 


12 uty of an Office, yet it lies for him who hath Power to nule 
4 Mod. 233. ſuc Deputy: This Writ lieth not to reſtore a Barriſter, expell{ 


Mod. Ca. 310.4 Society; or a Proctor, &c. But Mandamus may. lie to reno 
2 Nelſ. Abr. Perſons, by Virtue of Statutes : And it lies where a Juſtice of Pear 
i159 refuſes to admit one to take the Oaths, to qualify him for a Pluz; 

ſo to a Biſhop. or Archdeacon, to ſwear a Church-Warden; and u 

admit an Executor, Adminiſtrator, Gr. | | 
In the Mandamus the Words are, to reſtore, vel Cauſam ſjonijuat 
t1 Rep. 99%» quare, &c. And if a Corporation having Power disfranchiſe a Fre 
man, and a Writ is granted to reſtore him, vel Cauſam fignifcar, 
and they certify a ſufficient, but falſe Cauſe ; the Court of BL 
cannot reſtore. him: But there lies an Action for a falſe Retun 
And if it be found for him, he ſhall have a perem Mandan; 
5 Med. 254 or if he be impriſoned, &. he may bring Action of Treſpaſs ad 
= COT A. peremptory Mandamus is granted after tit 

rſt Writ, | | 

2 Lev, 238. There muſt be Judgment upon the Return, before Action brougit 

for falſe Return of a Mandamus ; and ſeveral Perſons can't join in u 
2 Salk. 433, Action for a falſe Return. This Writ is not to be teſted before grant: 
IO ed, and if the Corporation be above forty Miles from London, ther 
ſhall be fifteen Days between the Teſte and Return of the firſt Writ 
Mandamus ; but if it be not ſo far diſtant, - eight Days only; 1 
the Alias and Pluries, may be returnable immediate; and if no Retum 

de made, Attachment ſhall-go forth for the Contempt. | 

9 Inn. e. 2. By Statute, where any Writ of Mandamus is iſſued, the Pero Wt 

required are to make Return to the firſt Writ ; and the Party ſuing" i 
out, may plead to all or any of the material Facts contained in 

Return, to which the Perſon making it ſhall reply, take Iſſue, 0% 
And Parties proceed as if Action had been brought for falſe Return; Wh 
and r be given for the Plaintiff, he ſhall have Damags Wh 
and „as in Action on the Caſe. — 

On the Return of theſe Writs, and others of like Nature, there 4 
uſually great Arguments in Favour of Liberty. 25 
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} - Wanozs, 


ANOR is an antient Royalty or Lordſhip, (formerly called 
. Barony) conſiſting of Demeſnes and Services, and of a Court. 
Baron incident to it. k is compounded of divers Things, as of an Terms deLey 
Houſe, Arable Land, Meadow, Paſture, Wood, Rents, Advowſon, Gr. ++ 

And this ought to be Time out of Mind: At this — Manor 
cannot be made, by Reaſon a Court-Baron cannot now be made; 
and without a Court-Baron, a Manor cannot be. A Manor may con- : Int. 58, 
tain one or more Villages or Hamlets; or only great Part of a Vil- 
lage, Oc. And there are Capital Manors, or Honours, that have 2 Inft. 6. 
| 2 Manors under them, who perform Cuſtoms and Services to the 2 Roll. Abr. 
* ſuperior Lords; which originally belonged to the Crown, but are nor 
many of them in the 3 - _ — = — —— my = 
& cuſtomary Manors granted by Copy of Court- eld of other * 
N — and ſuch — may keep Courts, grant Copies, 


I But there cannot be a Manor in Law, if it wanteth Freehold Te- 
& Hants; nor can it be a cuſtomary Manor, without Copyhold Tenants. 
If all the Freeholds but one eſcheat, or come to the Lord by Purchaſe, * Init. 58. | 
the Manor is loſt : So if there are no Suitors in a Court-Baron, but -; 
one; or there be only one Copyholder, in a cuſto Manor. But 4 Rep. 26. 
2 Lord of a Manor may fever the Inheritance of Copyholds, and 
ſuch Severance ſhall not deſtroy the Copyhold Eſtates : The Grantee 
N ny hold Courts: for the cuſtomary Tenants, and accept Surrenders, 
B make Admittances ; though he cannot hold a Court-Baron, for 
want of Frecholders. The Cuſtom remains, where Tenements are Cro. El. oz. 
divided from the reſt of the Manor, the Tenants paying their Ser- 
© vices; and he who hath the Freehold of them, may keep a Court 
of Survey, Or. 
* By Grant of the Demeſnes and Services, a Manor paſſeth ; and by 6 Rep. 63. 
2 Grant and Render of Demeſnes only, the Manor is deſtroy'd. 
There are two Coparceners of a Manor, and the Demeſnes are aſſign'd * Ing. 122. 
to one, and the Services to the other, the Manor will be gone; but ? Rep. 79. 
i one die without Iſſue, and it deſcends to her who had the Services, n 
che Manor is reviv'd again: And a new Manor may ariſe and revive 3 Salk. 23. 
by Operation of Law. 
$ Upon the firſt Creation of Manors, the Lords reſerv'd to themſelves Comp. Co. 
the Demeſnes ; diſtributed Part amongſt their Tenants, and the reſt & 3. 
remain d as the Lord's Waſte, | ES 


Manſlaughter. 


| AANSLAUGHTER is the unlawful killing of a Man, with- 
| out any prepenſed Malice; as when two meet, and upon ſome 
len falling out, the one kills the other. It differs from Murder, 5. P. C. l. . 
WP" that it is not done with foregoing Malice; and from Chance-Med- © # 
. having a preſent Intent to kill, This Crime is Felony, but, for 
e firſt Time, admits of Clergy. 
\ | l It 
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dome. 2. It muſt be upon a ſudden Quarrel, where the Party guilty doth 

. not appear to be Maſter of his Temper. When two Perſons — to- 

gether, and in ſtriving for the Wall, one of them kills the other, this 

2 Cro. 296. is Manſlaughter; and ſo it is if they had upon a ſudden Occaſion 

\ Inft. 51,55. gone into the Fields and fought, If two fall out on a ſudden ang 

H. P. C. 56. fight, and one breaks his Sword, and a Stranger mag lends him 

another, with which he kills his Adverſary, it is ughter in 

both. And if the Servant of a Man coming oddly, ſees his Maſter 

-» fighting with another, and ſides with him and kills the other; this j 

Þlowd. 101. only Manſlaughter. If à Man's Friend is aſſaulted, and he in his 

12 Rep. 57- Vindication on 2 ſudden takes up a miſchievous Inſtrument, and kills 

I «he the Enemy of his Friend, this is Manſlaughter. So it is where a Man 

in reſcuing another, injuriouſly reſtrain d of his Liberty, by pre. 

r Vent. 158. tended Preſs-Maſters, &c. kills any of them. And when a Man i 

Raym-212+ taken in Adultery with another Perſon's Wife, if the Huſband pre. 

ſently kills the Adulterer, it is only Manſlaughter. 

Kel. 13 The Killing is to be on an immediate falling out, or on a juſt Pro. 

131 K. vocation.” But no Breach of a Man's Word, or Treſpaſs, nor Aﬀeont 

by Words, or Geſtures, will be thought a juſt Provocation to excuſe 

Kel. 55, 60. the killing of another: Tho? if upon ill Words, as giving the Liz, 

calling another Son of 4 Whore, &c. both Parties ſuddenly fight, and 

one kill the other, this is but Manſlaughter ; being upon a ſudden 

Kel. 13 Heat. And if one upon angry Words, aſſaults another, by pulling 

him by the Noſe, and he that is aſſaulted, draws his Sword, and in- 

mediately kills the other, tis only Manſlaughter ; the Peace being ir 

1H.P.C. broke by the Perſon kill'd, and an — offer d to the Slayer, 

60,135. . from whence he might apprehend ſome further Deſign on him, ff 

n 5% two Maſters of Defence play at Handſword, and one wounds the 

H. P. C. 32, other of which he dies, it is but Manſlaughter. And when two pliy 

57. at Foils, and one kills the other, it is Manſlaughter only. 

p. P. c. 3, Theſe laſt Caſes, are without an ill Intent: And any unlawful At 

4 45. without an ill Intent, is Manſlaughter; and with an il Intent, Mur- 

der. If one throw a Stone over a Wall in a Place where People often 

reſort, or at another in Play, and kill a Perſon, if done without a 

3 Inf. 57, evil Intention, it is Manſlaughter 3 if with evil Intention to bur, 

3 Inſt. 56. Murder. And if a Man ſhoot off a Gun in a City, or publick High- 

| way, which muſt endanger the Life of ſome Perſon, and one is kill', 

it is Manſlaughter. . A Man ſhoots at the Tame Fowl of another, 

which is an unlawful Act, and kills a Stander-by, it is Murder: If te 

be ſhooting at Wild Fowl, Hare, &c. and not qualified to keep a Gul, 

or to kill Game, it is Manſlaughter : And where he is qualified t 

keep a Gun, only Chancemedley. 225 

Kel. 27. In Manſlaughter, when it appears that one hath kill'd another, i 

ſhall be intended that he did it maliciouſſy; unleſs he can prove tif 

| contrary, that he did it upon juſt Provocation, &c. And there 5 

x Jac, 1.c. 8. Manſlaughter puniſhable as Murder, by Statute. By the 1 Fac. 1. | 
any one thruſts or ſtabs another, not having a Weapon drawn, or 

ſtriking firſt, ſo. that he dies within fix Months, altho' it were not 

Malice or Forethought, it is excluded Benefit of Clergy. But th 

_ doth not extend to Perſons ſtabbing others ſe Defendendo, or by Mir 
fortune, with no Intent to commit Manſlaughter. 42 

3 Lev, 235, And a, Weapon drawn at any Time during the Quarrel, is within 

£66. the Statute.” Alſodrawing out a Piſtol, and levying at the tay fog 

. Wen z 
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ling ; or throwing a Pot, Bottle, &c. at him, are within the Equity 
of the Words, having a Weapon drawn. The Statute relates to the 3 Lev. 265. 
Party only that _— gave the Stroke, or ſtabb'd the other; and not 

I 


to thoſe who were aiding, or abetting. The Perſon ſtabbing mult be — C. 58, 
ſpecially indicted on the Statute, to be ouſted of Clergy: And not- 
withſtanding, the Jury may find Manſlaughter generally. 

Manſlaughter being committed on a ſudden Occaſion, there can be 


no Acceſſaries before the Fact. 
\ Vide Chancemedley. 


Markets. 


M K ET is a Liberty granted to a Town, for ſetting up and 
opening Shops, ec. at a certain Place therein, for buying and 
ſelling ; and the more commodious Proviſion of ſuch Things as the 
Subject wanteth. And it is uſually kept once, or twice, a Week, 

Fairs and Markets are held by Grant, or Preſcription : And where Inf. — 
the King grants to any one a Market or Fair, he ſhall have as incident 
to it a Court of Pie-powder, G. And every one that hath a Mar- 
ket, ought to have Pillory, and Tumbrel, to puniſh Offenders. The 
Fair or Market is taken for the Place where kept: And if one hath a 1 Int 406. 
Market by Charter or Preſcription z and another obtains a Market ner 9: 
it to the Nuſance of the former, the Owner of the former may avoid 
it. All Fairs are Markets; and keeping any Market, &. a longer Finch 164. 
= Time, or on any other Day than granted; extorting Toll, or Fees 
= where none are due, &c. will be Cauſes of Forfeiture. - | 

There is a Toll paid for Things fold, and Standings in Markets 
all Contracts for any Thing there, ſhall be binding; and Sales alter 2 Ind. 213. 
the Property, if made as follows: The Sale is to be in a Place that 5 Nep. 33. 
is open, and proper for ſuch Goods; it muſt be a Sale for valuable 
Conſideration ; the Buyer is not to know that the Seller hath a wrong- 
ful Poffeſſion; the Sale not to be fraudulently betwixt two, or bar 


| | another; there is to be a Sale and a Contract, by Perſons able to con- 


tract; Toll muſt be paid where required, by Statute; the Sale not be 
in the Night, but between Sun and Sun, &c. A Sale thus made, ſhall 
bind the Parties, and thoſe that have Right; Infants, Feme Coverts, 
Men beyond Sea, &c. but not the King: And if a Sale be made by 
an Infant, or Feme Covert, known to be ſuch (except for Things as 
the uſually trades for, by her Huſband's Conſent) it bindeth not. 

Sale upon a Sunday, tho' in a Fair or Market, will not alter the; Rep. 83. 
Property. In Londen every Day of the Week, except Sunday, is a 
Market-Overt; and Sales in Shops there, for valuable Conſideration, 
are good and binding: But if the Sale be in a Warehouſe, and not Moor $00. 
8 in the Shop, the Property is not alter d. In the Country 

kings are to be ſold in the uſual Place appointed for the Sale. | 

- Theſe Statutes relate to Sale of Horſes, &&c. in Markets, being ſtolen, 2 * 3 P. & 
to ſecure the Property to the Owners; , Toll-rakers ſhall be appointed. 15 Renn 
and enter in their Books the Names of Buyers, Sellers, Vouchers and 
Prices of all Horſes ſold; and the Horſes maſt be rid or ſtand in open 
Market an Hour, © ce | : i 


- Vou | . On 
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On granting a new Fair or Market, &. a Writ of Ad quod Dan. P: 
mm {hall go to the Sheriff, to inquire what Damage it may do others. p to 


[ W 
5 = | ty 
= | 5 | Marriage. | 
3 | no 
"| | | BB; 
A AARRIAGE is a lawful Con junction of Man and Woman, in of 
| | : a conſtant Society of living together. And mutual Conſent is MF th: 
1 ſaid makes the Marriage, before Conſummation. | trie 


Nothing more is required to a compleat Marriage, than a full, free, i tar 
and mutual Conſent between Parties, not diſabled to enter into that 1 

| Moor t50. State; by Reaſon of near Relation to each other, Infancy, Precontrag, MF tor 

1 Roll. Abr. Impotency, &. And if a Man and Woman are married by a Prieſt, WF th: 

my.” in a Place not Church or Chapel, and without any Solemnity of Mas, tra 

it is a good Marriage; tho! it is contrary to the Canons. Marriages WF 7* 

by Romiſh Prieſts, are binding; but-ought to-be ſolemniz d accordng MW rel 


+ Jac. r. 5. to. the Rites of the Church of England, to-entitle Dower, G. Po EF | 
| piſh Recuſants Convi& married otherwiſe than according to Orders of WF Eſt 
our Church, by a lawful Miniſter, &c. ſhall be diſabled, the Man to be ner 
| Tenant by the Curteſy, and the Woman claim her Dower, or Jon - Vc 
Eo x Leon. 53. ture. A Marriage de fudlo, or in Reputation, among Quakers, &. & ſuc] 
| is allow d to be good, and ſufficient to give Title to a Perſonal Eſtate: . 

x Salk, 119. But in Caſe of a Diſſenter married by a Miniſter of the Congregation; mot 

itavas held, that when a Huſband demands a Right as ſuch by the Ec- 91 

cleſiaſtical Law, he ought to prove himſelf a Huſband by that Lay, do a 

to be entitled to it. G 

1 Ind. 24. All Perſons. of the Age of Conſent to marry, viz. the Man at 0 

156. 684. Fourteen, and the Woman at Twelve (not prohibited by the Levitica Hul 

32 8.8. 38. Degrees, or otherwiſe by God's Law) may lawfully marry. The ber 

Son of 2 Father by another Wife, and Daughter of a Mother by ano- Ter 

ther; Huſband 5 Couſin Germans, &%.' may marry with each other, Vera 

Levit. c. 13, A. Man may not marry his Siſter, or Brother's Wife; an Uncle hs | ſtan 

2 Ta8. 663. Niece, an Aunt her Nephew, Ge. But if a-Min - takes' his Siſter to | prel 

Wife, they are Baron and Feme, and tlie Iſſue are not Baſtards, till 2 rey 

1 Roll. 340, Divorce. If Perſons are. married before the Age of Conſent, they N ; (0 

3 od. 448. Way at that Age diſagree and marry: again to others, without any D- BP wh 

1 Inſſ. 33. vorce: Tho' if they once give Conſent at N they cannot after- 3 wy 

2 Init. 182. wards diſagree. If a Man be at the. Age of Conſent, and the Woman J * 

ö Rep. 22. not; or tie Woman de of Age, and the Nan not, he or ſhe nnydi , be 

agree at the other's Coming of Age to conſent; as well as the other. F Port 


In contracting Matrimony, the Conſent of the Mind is - chiefly re- . 
Swimb- garded: And where a Father or Mother promiſe Marriage for their E: | 
Matrim. .. Child ; the Silence ofthe Child hearing the ſame,” hath been adio BW 5 
*'* a. Conſent. If a Ning be ſolemniy deliver'd by a Man, and put or e WR | © 
Woman's fourth Finger; if ſhe accepts and wears it, the-Parties ar BWP Win 
preſum d to have mutually conſented to Marriage. And if 'a Min ay Tak 
_ toa Woman, I promiſe to marry ther; and if thou art content to mar” Bl And 
ry me, kiſs me or give me thy Hand; if the Woman accordingly lit the 
 Carthew 467. Or give her Hand, Spouſals are contracted. Altho' no Time be agreed and. 
| for:Marriage, if the Man aver that he offer d to merry the Won”, I bon, 

and ſhe refus'd; Action lies for Damages on her Promiſe. On Fro BW 

miſe of Marriage, in Writing, Damages may be recover d, if 5 
| 
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Party refuſe to marry ; but the Promiſe muſt be mutual of both Sides, 8k. 24 

to ground the Action: Promiſe by Letter to give Money in Marriage 

with a Daughter, &. is a good Promiſe in Writing within the Sta- 2 Vent. 36t. 
te 29 Car. 2. | | IM | 

2 If : Contract of Marriage is made in Words of füture Time, and Read. Stat. 

not carried into Execution by Conſummation, &. if the Perſons mar-“ . 197: 

ry elſewhere it will be good: But where a Marriage Contract in Words 

of preſent Time can be prov'd, the Eccleſiaſtical Courts will compel 

E the Parties to ſolemnize their Marriage; tho' either or both are mar- 

© ried to others, and Children have been the Fruits of it, who are Baſ- Mich. g And. 

© tards, On Contract or Promiſe of future Marriage, if a Man takes : Salk. 477: 

a the Woman and cohabits with her, the Spiritual Courts can't puniſh 

for Fornication ; and 'tis ſaid, if the Parties afterwards lie together, S imb. 

© the Contract paſſes by Law into real Marriage. The Words of Con- | 

tract in the preſent, and future Time, are I do take Thee to Wife, and Holt C.]. 

= I bill take Thee, &c. the one is not releaſable 5 but the other may be 

© releaſed. 

E By Marriage with a Woman, the Huſband' is entitled to all her 

: 


1 # 
x 
$ 
.* 
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4 
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Eſtate Real and Perſonal, &. And Conditions againſt marrying are ge- 1 fal. 357. 
nerally void in Law. If a Condition is annex ed to a Legacy, that the Popb. 53, 59: 
Woman to whom given ſnali marry wich Conſent of a certain Perſon; 
ſuch Condition is void by the Laws Eccleſiaſtical; for the Marriage 2 Nel. Abr. 
© ought to be free without Coercion: But it is ſaid not to be ſo at Co . 
mon Law. If x Legacy or Lands are dbviſed to a Woman, (he mar- Finch 145. 
rying with tlie Conſent of Executors, G and tlie ſanſe be not limited i Vern. 20. 
to another on Default, it is only in Terrorem; bit where the Land, 2 Chance. Rep. 
cc. is deviſed over, it ſhall go there in Exuit ,. 22 

Upon Marriages, Settlements are uſually had of the Lands of tlie Accomp. 
Huſband, ec. on the Huſband: for Life, afterwards to the Wife for Con. 143. 
| her Life, and to their Iſſue in Remainder; witli Leaſes to Truſtees for 

Terms of Years, to raife Daughters Portions: And they are made ſe- 
veral Ways, by Leaſe and Releaſe, Fine and Recovery, Covenants to 
ſtand ſeiſed to Uſes, ec. Theſe Settlements the Law is careful to 
preſerve, eſpecially that Part of them which relates to the Wife, of 
| which ſhe may not be diveſted but by her own Fine. If a Woman Toth. 43. 
about to marry, to prevent her”Hufbahd'® Diſpoſal of her Land, con- 
reys it to Friends in Truſt, and they with the Huſband after Marriage 
make a Sale of it; the Court of Chime will decree the Purchaſor 

to reconvey tb her. n 
A Min before Marriage gives: Bond and Judgment to the Wife, to Accomp. 
leave her worth 1000 J. at his Death (in Conſideratiem of a Marriage- Conv. 
Portion) This ſhall be made good out of the Huſband's Eſtatè, and be 
& atisfied before any Debts; except a Jadgient, &. be obtain d a- 
ganſt him, with her Conſent. | 1 
Buy Statate, to ſteal or take away any Woman, having art Eſtate in 3 H. 7. 2. 
bands or Goods} or that is Heir a by Force” and againſt her 
Wil, and marry or defile her; is Felony': Aid it! is the ſame" if the 
Taking be againſt her Will, tho” the Marriagk was with" her Will. 3 
And takimg away any Woman Child, out of the Cuſtody, and againſt 4% pf. 
the Wilk of the Father, Guurdian, Gr. the Offendet ſhall ſaffer Fine 
p and Imprifonment. If any Perſons marfied, do marry any other Per- 1 Jac. 1 rt 
ſon, the former Huſband or Wife being alive, it is Felony : But where 
a Huſband 


„g w. . Parſons, Vicars, &c. marrying any Perſons without publiſhing the 


| 3/Sulk. 64 Biſhop's Certificate: But whether a Woman is the Wife of ſuch a Per. 


Fong — theſe Maxims or Grounds of Law; which are of the ſame Strengi 
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a Huſband or Wife are abſent beyond Sea ſeven Lears, one not know 
ing the other to be living, they are excepted out of the Statute. 


BY 
— 


ide 10 Ann. Banns of Matrimony, or without Licence, {hall forfeit 100 J. and the 
Perſons married 10 J. and Pariſh Clerk 5 /. * | 
Loyalty or Lawfulneſs of Marriage, is always be try'd by the 
ſon, is triable by Jury at Common Law. 


Vide Baron and Feme. | 


gay- . i 

a 
. * 
— , : 1 


Crompt. Jur. ANARSHALSEA is a Court of Record, of che Marſhal of te 
102 King's Houſe; it was ordain'd to hear and determine Suits between 
thoſe of the King's Houſhold, and others within the Verge, or within 


1 F Pas FI os RY : 4 * * * 9 3 N 
n . !. . . ¶ A ³˙ w 


2 Inſt. 348. twelve Miles of the King's Reſidence. This Court of Marſbalſes for 8 
4 In. 130. the King's Houſhold, is held in Southwark, and hath a Priſon calld the K 
Kitch. 199. NMarſbalſea Priſon belonging to it: But there is a ehe 1 
28 E. 1. 3. held in the King's Bench. The Juriſdiction of this Court, extends Li 
only to Actions of Debt, Covenant and Treſpaſs; and in Debt nd _ 

10 Rep. 74+ Covenant, both Parties are to be of the King's Houſhold ; in. Treſpak, En 
it is ſufficient that one of them is ſuch. And the Judges of this | Mc 

1 Court, are the Steward of the Court, and Marſhal of the Houſhold. me 

6 Car. i. King Charles the Firſt, by Letters Patent, erected a Court of us — 


Palace, the Liberty whereof extends twelve Miles round J bitebal; 
and which hath Power to hold Pleas of all Manner of Perſonal Actions, 
more at large than t A could do. 

But if a Cauſe is conſiderable, it is uſually removed into B. N. or 
C. B. otherwiſe Cauſes are here brought to Trial in four or five Cout 


Days. 
Maxims. 
FAT or egy 4d call 
Terms deLey AXIMS are one of the great Foundations of the Law: Tiej FR. 
438. * are Principles and Authorities not to be impeach'd, and ought if | 
1 Inſt. 11, perpetually to be obſery'd. For Example, it is 4 Maxim, That Land Ter 
half deſcend from the Father to the Son : That if a Man have Ii m iy. 


Sons by divers Venters, and the one purchaſe Lands and dies, the ur 

ſhall never be bis Heir, &c. That an Agreement or Obligation in Wi 
3 ring, cannot be difſoly'd or diſabarg d by Mord, without Writing, &. 
Dr. & Stud. © There are a great many Maxims diſpers'd in our Books, and the) 
Dial-1-©5,9- are Part of the general Cuſtoms or Common Law of the Land: Bei"! 

holden for Law, and all other Caſes that may be applied to then, 
1 Inſt. 11. ſhall be taken for granted. It is eſteem'd dangerous to alter a 


as Acts of Parliament, when once the Judges have determined whit 
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The Judges are to determine them; and this doth not belong to a 
Jury. 


2 
4 
S 
9 
'S 

* 
® 4 


Pedietas Lingue. See Jury, Aliens: 


Merchants, 


ERCHANT is one that buys and ſells, or trades in any 
Thing by way of Commerce, by Importation or Exportation 

of Goods, 2. 141. | 3 
And Merchants were always regarded by our Common Law z tho Ee Mercat, 

the Common and Statute: Laws of this Kingdom leave the Cauſes of 7; Ea. 

Merchants in many Caſes to the Law Merchant, which is their pecu- 

& liar Law, and of univerſal Concern, nos © fon 3 

= ZEvyliſb Merchants are not reſtrain d from going abroad into foreign Dyer 85. 

Countries, as other Subjects are; they may depart and live out of the 23 Elz. * 

Kingdom and the King's Obedience, being excepted out of the Act 

E 5 R. 2. By the Common Law, they might paſs the Seas, without 0 

Licence; but not to merchandize. 15 : 

By Statutes, Merchant Strangers in Amity, may ſafely come into 9H. 3- 


1 „ — " " 3 K 6 _ — me > * — 
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& England, and depart at their Pleaſure. But when they ſell Goods for 4. 4.5; 


Money, are to beſtow it on other Merchandize, without export- 5 H. + 9: 
ing any Gold or Silver, &c. And they are to ſell their Merchandize 3 R. 7: x 
at the Port where landed in Groſs. Merchandize is to be laden and r Eliz. t1. 
unladen at certain Ports, and in the Day Time, G&c. 


Meſne. 


M* S NE is where the Owner of Lands or Tenements, holds of Terms de Ley 
V one by certain Services, and he holds them of another by the 4, 442. 
ke or other Services; then he of whom the Land is immediately | 

= held, is call'd Meſne, and he of whom the Meſne holds the Lands is 

= call'd Chief Lord, or Lord Paramount. 2 

= And if the ſuperior Lord diſtrains the Tenant for the Service of F. N. B. 135 
the Meſne, the Tenant ſhall bring his Writ againſt the Meſne ; and '3 © 

if he acquit not the Tenant, the Meſne ſhall loſe the Service of his 

Tenant, and be forejudg'd of his Seignioty ; and then the Tenant will 

become immediate Tenant to the Chief Lord, 


OR... Meſſuage, 
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Meſluage, &c. 


ESSUAGE 


contains more 


M 


the v 


Plowd. 171. taken as Part of the Meſſuage. And by the Name of Meſſuage, fh 

6. 3. pals the Curtilage, Garden, Orchard, Dove-houſe, Mill, Cottage, 
oft, &c. as Parcel of and belonging to it. 

By the Grant of a o oe inentii;, the Stables, Out 

2 Lill. 197. es, Gardens, Oc. paſs. t one Meſſuage cannot be appurterare 

| to another; and Lands do not paſs properly as appurtenant to a M-. 


ſuage. Tho' if a Leaſe be made of a with the Lands there. 
with uſed, or uſually letten, the Lands will paſs with it by thoſe Wor, 
1 Inft.6,19, The Word Tenement comprehends not only a Houſe, but all c 
* Inheritances holden of another, or Things iſſuing out of (uh 
7 as Rents, Commons, &c. But it is not a Word ſo ce. 
tain as Meſſuage. ; 
Curtilage is the Yard, Field, or Piece of Ground, lying near n 
adjoining to the Meſſuage. 


6 Rep. 64 


Mile, 


ISE is a Word or Term in the Law, 12105 Expences, a 
is ſo 8 in the Entries — in periord 
Actions; as when Plaintiff recovers, that Recuperet damns fu: 
to ſuch a Value, and pro Miſi & Cuſtagiis, for Colts and Chargs, i 


much, & 
ion in the Uſe made of i 


This Word hath alſo another 
Law ; which is where it is taken for the Iſſue to be tried, on 2 Cru 
1 rr 

7 meer Right, is putting it in Iffve v 
Cd ke, 


Miſnomer. 


MSSoMER is 2 miſnaming, or uſing of one Name ſ ar. 


Poph. 57- en the Chriſtian Name of a Man ought zA © 
: Cr>.4:5- be perſect; and the is not ſo iſe 25 to Surnames: Varus 
Dyer 245 of Clerks in Names are 5 but where a Chriſhan Nam s 
4 2 it may be 1 

3 Kk. 233, Natura. an Oblizor is 2 wrong Name, 5 
by that with an alias 43, his ri ako 4 

Vent. 154 Where a Man's Title is mi in any Writ, Sc. or 2 L 
_ Wife to a Ferſon, is not nam d according to her Huſband's Name 

2 


| ifies a Dwelling Houſe ; but in our Ly 
Place of Habitation. For a Ma. 
ſuage ſhall be ſaid to be all the Manſion Place, and the Curtilage 1; 


ED > 05% hoy kay 


2 
4 
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= 
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E: 
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db 

| 
> 
: 


FE great Offences, which are neither Treaſon, nor Felony, but very near 


reveal it to the King, or his Privy Council, or ſome Magiſtrate, that 

me Offender may be ſecur'd, G. it is High Treaſon, by the ant ent 4% 14, 
Common Law : But there muſt now be an Aſſent to ſome outward 11 . C 1:9 
Act, to make it Treaſon. One having Notice of a Meeting of Cm. 

© ſpirators, againſt the Government, goes into their Company, and 

hearts their treaſonable Conſultation, and conceals it, this 1s Treaſon : 

hat where one is told in general, that there will be a Kiſing or Kebel- 

bon, and doth not know the Perſons concern'd in it, or Place where, 

cr. this uncertain Knowledge may be conceal'd, and it ſhall not be 

& Treaſon or Mif | 


: Seal ; uttering counterfeit Money, br from another Kingdom, % 


ed during Life. 


= commuted, and concealeth or procures the Concealment thereof: But e 144, 
3 under this Head, that of Thefthote may be brought ; where one knows 

8 22 of 2 Felony, takes his own Goods again, or amends not to profes 

e. And when Perſons contemn the Prerogative, by refuſing to: 10% 125, 
at the King according to Law ; by ſpeaking or writing againſſ his 
Ferſon; —_ Penſion from a foreign Prince, & And Con- UU 141. 
empts againſt t 


re Mdprifions, of a larger Senſe, under Felony, 
© For Mi of Felony, the Oftender ſhaſl be puniſh'd by Fine bit 1. 1 
d Impriſonment, and remain in Priſon till his Fine is paid. In* 
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if the Son of an Earl, Oc. be ſued as Lord, and not as a private + gal. 47 
Man, by the Name of his Family, in theſe Caſcs the Writ ſhall 


| 
| 
abate. : FS Ul 
On Plea by the Defendant, that he is of another Name, Plaintiff in Tn, » 47. | 
to confeſs the Miſnomer, and pray Abatement of his Writ, before he ( 
proceeds to a new one; otherwiſe, former Action depending nay be | 


pleaded. 
Miſpziſion, 


ISPRISION is where a Man knoweth of 'T'reaſon or Felony, 2 v 
and conceals the ſame : And in a larger Senſe, contains many 


When one knows that another hath committed Treaſon, and doth not 


iſion. 
There is a Miſpriſion of Treaſon, as to counterfeiting the Great 1e ts 


Oc, And in all Caſes of Miſpriſion of Treaſon, the Offender ſhall 
forfeit his Goods, the Profits of his Lands for Life, and be imprifon- 


Miſpriſion of Felony, is not only where a Man knows of Felony + 1-6. 149, 


King's Palace, or Courts of Juſtice, Goc. Theſe 


+>} 3 * Fon 


Ireaſon, or Felony, is included Miſprifion ; and the King may cauſe 
i the Offender to be indified for that only, ; "EY 

. 222 Miſdemeanor, which hath no certain Nams appointed 
of / 


r, is ſometimes called Miſprifion, 


Modus. 
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Modus. 


M? Ds Decimandi, is when Lands, or ſome annual Sum, or Rate, 

hath been given (Time out of Mind) to a Parſon in full Sauf- 
faction of all Tithes in Kind, in ſuch a Place. 

rr Rep. 16. A Modus ought to be for the Benefit and Advantage of the Parſon; 

Inu. 659. and may be paid in Cities and Towns, as in London, &c. for Houſes 

in Lieu of the Tithe of the Land, upon which the Houſes are built: 

2 Inſt. 657- And there may be a Modus for perſonal Tithes. A Modus is ſuppod 

to be of the full Value of the Tithes, at the Time of the original Com- 

Rep. 152. Poſition ; and if it does not after come up to the full Value, it ſhall 

Hob. 40, 41. be intended that the Tithes are improv'd, or that Money is become of 

leſs Value than at the Time of the Modus. 

r Roll. Abr. A Modus Decimandi ariſes either by Compoſition, Cuſtom, or Pre- 

"n. ſcription ; and muſt be ſomething different from what is due, and be 

as certain 4nd durable as the Tithes. A Layman, Lord of a Mano, 

2 Rep. 47. may preſcribe De modo Decimandi, for himſelf and Tenants, &c. but 

tis only to be diſcharged of a particular Sort of Tithes ; for a Pre- 

x Cro. 784. ſcription de Non Decimando generally would undo the Clergy. Spit. 


x Roll. 653, tual Perſons and Corporations, * e to be diſcharged abſolute- 
5 ly of Tithes, and pay nothing in Lieu thereof. [ 
' Danv. Abr. If a Modus be made on good Conſideration, it may be diſcharged; ha 
_ Diſcs and Tithes then be paid in Kind : As where Land is converted to other 1 
: Uſes; Hay Ground, to Tillage, &c. or where the Thing is altered F. 
or deſtroyed, as if a Fulling Mill, is made a Corn Mill, &. * 
2 3 Ed 6. A Parſon may ſue in the Spiritual Court for a Modus, or a Rate. be © 
Tithe; but if the Modus be denied, it is to be try'd in the Common- | 84 
Law Courts. | | de 


Monep. Vide Coin. 
Monopolies. 


M ONOPOLY is an Allowance of the King, by Grant or Cot 
1 miſſion, to any Perſon or Perſons for the ſole buying, {ellis 
making, or uſing of any Thing, whereby any other Perſon or Pero 
| are reltrain'd of the Freedom that they had before, or hinder'd in th 
z Ing. 181, Trade, All Matters of this Nature ought to be try'd by the Con. 
152, 183. mon Law > and not at the Council-Table, &c. And the procurm 
or making Uſe of any unlawful Monopoly, is puniſhable by Fine 
Moor 591. Impriſonment, at Common Law. A By-law which makes a Mon Wt 
poly, is void; and a Preſcription of ſuch a Nature, is againſt Lau. 
2 Roll. Abr. onopolies are againſt the antient and fundamental Laws of - 
22 * Realm: It hath been held, that the King's Grant to a Corporation i 
1r Rep. 84. the ſole Importation of any Merchandize, is void: The Grant 6 
ſole making, importing and ſelling Cards, was adjudg'd void; aol . 
3 Mo1.75, for making and writing all Writs, &c. to a particular Perſon. 5 
as to Inventors of Manufactures, &c. a Manufacture muſt be w 
A | 
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tially New, and not barely an additional Improvement of any old one: 3 Inſt. 236 
But a grant may be to a Perſon, tho the ſame Thing was practiſed be- 
fore beyond dea; for it may be a new and uſeful Device here. 

By Statute, all Monopolies, and Commiſſions for the ſole Buying, 2c. . 0 
Selling, and Making of Goods and Manufactures, are declared void; 
and Perſons grieved by putting them in Uſe, ſhall recover treble Da- 
mages, Cc. But this doth not extend to Inventors of new Manu- 
factures, who have Patents or Grants for Terms of Years ; nor to any 
Grant to Corporations or Companies of Trade; Grants or Privileges tor 
Printing; making Gun-Powder, Gc. 


Moꝛtdanceſtoz. See Aſlſize of Yoztdanceſtoz. 


2 Silk. 447. 


Moꝛtgagt. 


ORT GAG E is defined to be a Pawn of Lands or Tenements, 
for Money borrowed ; to be the Creditors for ever, if the Mo- 
ney be not paid at the Time agreed, But on he Mortgagor's paying 
the Intereſt of the Money, Mortgages are continued a long Time, 
without diſturbing the Poſſeſſion or Parties. 
Mortgages are commonly made by Leaſe for a long Term of Years, 
Leaſe and Releaſe, Aſſignment, &c. And therein is contained a Pro- 8 
viſo, that if the Money be paid at the Day, the Deed ſhall be void, 4 
Till Failure in Payment, the Mortgagor holds the Lands; and if 
Failure be made, on which the Mortgagee enters, yet the Mortgagor 
hath an Equity of Redemption, and way call the Mortgagee to Ac- 
count; And a Covenant to reſtrain Equity of Redemption, is not re- 
carded in Chancery. But the Mortgagee may bar the Equity of Re- Vent. 368. 
demption ; and oblige the Mortgagor to pay what is due, or be fore- 
cloſed ; which the Court of Chancery will order, in convenient Time. 
A Feoffment in Fee, or a Leaſe may be made with Proviſo or Con- 
dition, that if the Feoffor or Grantor, their Heirs or Executors, pay Lit. 332,333. 
to the Feoffee or Grantee, ſuch Sum of Money at a certain Day, then 
the Feoffor, & c. may re- enter; and this hath been a common Condi- 
tion in a Mortgage Deed : But as in the former Caſe of Mortgages, the 
— 4 keeps Poſſeſſion until Failure; ſo here the Mortgagee has 
Poſſeſſion preſently, and till Payment. And old Mortgage when 
d ſſign'd to another, ought to be taken as a new Mortgage; and all i Chan. Rep, 
Mooney paid by the Aſſignee for Principal and Intereſt, if due at that 68. 218. 
Time, ſhall be accounted Principal: But an Agreement made at Time 
of the nh Mortgage, will not make future Intereſt Principal; fo * S*l. 449. 
8 to have Intereſt for Intereſt. If a Mortgagee lends more Money on 
Bond to the Mortgagor, he ſhall not redeem without paying this 3 Salk. 245, 

Money as well as what is due on the Mortgage. 

I The Intereſt in Lands mortgaged is, in Law, in the Mortgagee, be- 
bdore Forfeiture; he hath purchaſed the Lands as it were upon a * Lil. 203. 
aauable Confideration, as the Law will intend ; and though the 
MMortgagor may redeem, yet it is not certainly known whether he will 
wer no: And if he do not redeem, the Eſtate is abſolute in the Mort- 
Fee. But ſtill ſubject to an equitable Right of Redemption, by the R . 3. 
- Mortgagor. A Mortgagee is eſteemed in Poſſeſſion, on executing the *' 

1 Mortgage; and if the * be not paid, whereby the Land 
YY 1 
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is forfeited, he may bring Eje&ment, without aQual Entry: Contra, 
where a Condition 1s to be defeated. 
A Mortgagor's Heir, being intereſted in the Condition, may pay 
1 Inft. 206. the Money and fave the Forfeiture; and ſo may the Executors, o. 
Adminiſtrators : But if no Time be limited for Payment of the Money, 
and the Mortgagor having Time during Life to pay it, do not do it 
his Heirs, Executors, &c. ſhall not be received to pay the Money at. 
i Inft. 210, ter his Death, Executors are to have Money due on Mortgages, 
where a Mortgagee in Fee dies before the Day of Payment, except 
the Heir be particularly named; (as the Executors do more repreſent 
2 Ventr.348.the Teſtator than the Heir) And where the Heir is named, if the Day 
be paſt, *tis as much as if no Perſon had been expreſſed; and then the 
Law appoints it to the Executor. If Heirs, and Executors, are nan. 
Chanc. Rep. ed, it may be paid to either. Mortgages have been looked upon 2 
286, Part of the perſonal Eſtate ; unleſs a Mortgagee in Fee otherwiſe de- 
clare the ſame. And perſonal Eſtate of a Mortgagor ſhall, in Favour 
of the Heir, be applied to diſcharge the Mortgage; if there be per. 
ſonal Aſſets, to pay all Legacies. 

It is allowed in Equity, that where Lands are thrice mortgaged, the 
third Mortgagee may buy in the firſt Incumbrance, to protect his own 
Mortgage; And he thall hold againſt the ſecond Mortgagee, unleſs ſuch 
ſecond Mortgagee ſatisfy him the Money he paid the firſt, and alſo hi 
Chanc. Rep. own, which he lent on the laſt Mortgage. So a Purchaſor, coming 


2 Salk. 450. 
2 Ventr. 338. 


149. in upon a valuable Conſideration, purchaſing a precedent Incumbrance, 
ſhall protect his Eſtate againſt any Perſon that hath a Mortgage ſuble- 

uent. | 
4 eM. But by this Statute, if Perſons having once mortgaged Land, 
c. 16, Mortgage the ſame a ſecond Time, without diſcovering the firſt Mon- 


gage, they ſhall forfeit their Equity of Redemption, and the ſecond 
Mortgagee may redeem, G c. 

Mortgages are not relievable in Chancery, after twenty Yer, 
where no Demand is made, or Intereſt paid; except there appear 
particular Circumſtances, as in Caſe of Infants, Feme Coverts, Gs. 


Moꝛtmain. 


XIAORTMAIN is where Lands or Tenements are given to at 
1 Houſe of Religion, or Corporation, Eccleſiaſtical or Tempotil 
| b mater and their Succeſſors, &c. A Grant of an Advowſon in Fee, or an Ap- 
9 Rep. 96. propriation of an Advowſon, is a Mortmain; but the Grant of an A 
9 H. 3. 36. nuity, that chargeth the Perſon only, or Appropriation of Tiths, 
1 „ which are merely Spiritual, cannot be Mortmain. There ſeveral 
i3E. 2. 3- Statutes for reſtraining Alienations in Mortmain, and to declare then 
. 3. 55. void, and the Land forfeited ; with Power for Lords of the Fee to en- 
ter, and in their Default the King to have the Lands for ever, © 
But with Power for the King to grant to any Perſon or Bodies Politick, 
Ge. Licenſe to alien, and hold in Mortmain ; of which theſe are the 
Chief. 

„Ind i. Bur Eccleſiaſtical Perſons (being not of Ability to get Lands by Pur. 
chaſe, Gift, &c.) firſt found Means to creep out of the Statute of 


Magna Charta, by taking Leaſes for long Terms of Years, Oc. * 
| 3 pretending 


4 XJ. FER, WO 2 OO OAT 


© Rent to the Feoffor and his Heirs, &. 
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pretending Title to Lands they meant to gain, they brought feign'd 
Actions againſt the Tenants, and recovered by Judgment of Law; to 13 Ed. 1. 
prevent which, the Stat. 7 & 13 Ed. 1. were made. And afterwards, 
they procured Lands to be conveyed by Feoftment, or in other Manner, 
to divers Perſons and their Heirs, to the Uſe of them and their Suc- 
ceſſors; whereby they took the Protits: But this was barred by Statute 
15 R. 2. and the 23 H. 8. againſt ſuperſtitious Uſes, Though this * 2.C.5 
laſt Statute, extends not to Corporations that by Cuſtom deviſe Lands 2 = xy 
in Mortmain; as in London, a Freeman may deviſe all his Lands in 55, G! 
Mortmain, without Licenſe. 

And any Man at this Day, may give Lands, Tenements, & c. to! Rep. 24. 
any Perſons and their Heirs, for finding a Preacher; Maintenance of a — 


School; Reparation of Churches; Relief of the Poor, &c. or for any 


like charitable Uſes. But it is beſt on ſuch Eſtates to reſerve a ſmall — _ 


The Gift of Lands, Oc. to Hoſpitals is permitted, without obtain- 39 Eliz. 5. 


ing Licences of Mortmain. 


Moꝛtuary. 


ORT VU ARIEsS, or Coarſe-Preſents, were given in Recom- 
pence of perſonal Tithes and Offerings, not paid through Neg- 


ligence or Fraud, in the Life-time of the Pariſhioner 3 as the belt 
E Horſe, &c. They are due by Cuſtom, and now ſettled to be paid in 2 Int. 491. 
Money, by Statute. 


It hath been held, that antiently the Parſon had a Right to have Clergym. 


: the beſt Beaſt for a Mortuary, and that he might ſeize it where he Sigel. 
could find it. And Seiden ſays, That the Uſage formerly was, to Tithes 287. 
bring the Mortuary along with the Corps, when it came to be buried; 


And to offer it at the Church as a Satisfaction for the ſuppoſed Neg- 


© ligence the Deceaſed had been Guilty of, in paying his Tithes. 


Before the Statute 21 H. 8. Mortuaries were paid in Beaſts ; the 2 Int. 491. 


C beſt to the Lord for a Heriot, and ſecond beſt for a Mortuary, G&c. i2 14 5. 


= according to Cuſtom, which did fo prevail, that Mortuaries were held 


5 
= 
7 
* 
= 


4 
4 


: than 3 s. 4 d. where t 
vor above 6 5. 8 d. when they exceed 301. Value, but are under 4017, 


às due Debts ; and the Payment of them was enjoined by Statute, and 
| ſeveral Conſtitutions. A Mortuary is not to be paid for any married 


Woman, or Child, or Perſons not keeping Houſe, &c. And if one 
dies in a Place where he doth not reſide, the Mortuary ſhall be paid in 
the Place where he had his moſt abode ; and no Perſon ſhall pay 


more Mortuaries than one. 


This Statute limits and appoints Mortuaries in Money; Where 21 H. 8. c. 6. 
ortuaries are due 70 Cuſtom, Spiritual Perſons are not to take more 
e Goods of the Deceaſed exceed not 30 l. Value; 


nor above 10 5. when the Goods are of 401. Value, or upwards. 


f Goods are under 61. 135. 44. Value, no Mortuary is due; and 
if leſs by Cuſtom, it is to be obſerved. | 


Motions 
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- Motions in Court. 


| OTIONS are made in the Courts of Chancery, Kings 
Bench, &c. by Barriſters and Counſellors at Law, for whit 
concerns their Client's Caſes. 

And where any Motion is in Chancery, generally an Affidavit af 
the Facts alledg'd muſt be read; and if it is founded on the Rules « 
the Court, and not of Courſe, but granted or denied as thought ti, 
on hearing Counſel on both Sides, Notice is to be given in Writing tu 
the Solicitor of the other Party, or his Clerk in Court, expreſſing 
every Thing moved for, which muſt be ſerved two Days before the 
Day of Motion. : 

One Party ought not to ſurprize another by a Motion, but to more 
in convenient Time ; and if any Thing be moved upon a Record, the 
0 Record muſt be in Court, or no Rule will be made. Where a Motion 
3" hath been denied, Leave of the Court is to be had to move for the 
ſame Matter again: And a Perſon ſhould not have ſeveral Things in 
one Motion. | 

One is not to move the Court for a Thing, which by the comma 

Practice may be done without it. 


Muniments. 


UNIMENTS is a Word uſed in the Law, ſignifying Ei- 

dences or Writings, concerning a Man's Poſſeſſion or Inheri 

tance, whereby he is able to defend the Eſtate and Inheritance whit 

Termsde he hath: And the Word Muniment, includes all Manner of Evidencs, 


Ley 45!- Deeds, Charters, Releaſes, Oc. 


Pratt. Solic. 
17, 18. 


Murder. 


M RDER is a willful Killing a Man, upon Malice forethought, 
either expreſs, or implied; ſo as the Party die in a Year and? 
Day. And it may be committed in divers Manners ; as by Weapon, 
Poiſon, Cruſhing, Bruiſing, Smothering, Strangling, Cc. | 
{Inf cs, Tis Malice makes the Crime; and this Malice is expreſs, when 
A. P. C. 47. may be evidently proved there was formerly ill Will, and the Kili 
15 with a ſedate Mind, and formed Deſign of doing it; or implied d) 
Law, where one kills another ſuddenly, having nothing to defend bim: 
ſelf, as going over a Stile, or the like. He that doth a cruel and af 
luntary Act, whereby Death enſues, doth it of Malice prepenſed, © 
H. P. C. 49, e in the Eſteem of the Law. If a Perſon in cool Block 
maliciouſly and deliberately beats another in ſuch a Manner, beyon 


50. 
3 any apparent Intent of Chaſtiſement, that he dieth; it is Murder b. 
expreſs Malice, although he did not deſign to kill him. And mor 
one executes his Revenge, upon a ſudden Provocation, in ſuch a cru 


3 


Manner, 
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Manner, with a dangerous Weapon, as ſhews a malicious Intention to 
do Miſchief, and Death follows, it is expreſs Malice, from the Nature | 
of the Fact. If one being provoked by bare Words, or Geſtures, Kel. 55, 6:. 
makes a Puſh at a Perſon before his Sword is drawn, and thereupon a a 
Fight enſues, wherein he who made the Aſſault kills the other; this 
is Murder: But if he had made no Puſh till the other's Sword was 
drawn, twould have been only Manſlaughter in the Perſon killing. If ; Ing. 5. 
one lays Poiſon to kill a certain Perſon, and another takes it and dies 
or if having Malice to a Man, ſtrikes or ſhoots at him, but miſſeth him 9 Rep. 81. 
and kills another Perſon ; theſe are Murder. If a ſick Man be laid in 
me Cold, whereof he dies; or an Infant under Leaves, or Trees, Oc. 

| and ſuffered to be deſtroyed by Vermin; or if a Perſon ſtir up a Dog Pult. 122. 
accuſtomed to bite, knowing it to be ſuch, &c. theſe are a Killing. 

If one reſolves to kill the next Man he meets, and does kill him, it Kel. 27. 
is Murder, though he knew him not; here Malice is implied againſt 
Mankind. Where two Perſons fight after a former Quarret, it ſhall pj,,q. 44. 
be preſumed to be out of Malice: And if two Men fall out in the 
| Morning, and meet and fight in the Afternoon, 1f one of them is 
killed, this is Murder; their After-meeting is of Malice. But if two; Hawk.P.C. 
Perſons who have formerly fought on Malice, are afterwards in ap- 
pearance reconciled, and then fight again in a freſh Quarrel, and one 
i killed; it ſhall not be intended they were moved on the old Grudge, 


unleſs it appear by the whole Circumſtances. If a Man upon a Quar- H. P. c. 48. | 


rel with another, tells him that he will not ſtrike firſt, but will give 
ſuch other a Pot of Ale to ſtrike him, and thereupon the other ſtrikes 
him; and he kills the other Perſon, he is guilty of Murder ; this 
being only a Cover to his malicious Intention. By poiſoning, and 3 Inv. 51. 53. 
where one killeth another without Provocation, Malice is implied; as l, 773 
where a Conſtable, or Watchman, is killed doing his Duty, or any 130, &. 
other that comes in Aid of the King's Officer; a Bailiff is killed, in K. H. C45. 
executing a lawful Warrant, Gr. But if the Bailiff doth that which is ; Co. 15. 
unwarrantable, (as if he break open a Houſe to Arreſt in Civil Caſes) © 
and is ſlain, Malice ſhall not be implied: And where a Bailiff hath no 
Authority, it is no Murder to kill him. There are other Cafes where- 
in Malice is implied ; when a Priſoner dies by Dureſs of the Gaoler : 
If one is executed, contrary to the Direction of the Law; or a Perſon 
—— to be whipped, 1s whipped with that Rigour that he dicth 
Or It. | | | 3 

If one Aſſaults another to Rob him, and by his Reſiſtance kills him; 3,198: 8. 
this implies Malice. If two or more come together to do an unlaw- * © 5 
ful Act, as to beat a Perſon, rob a Park, &c. and one of them kills 3 Inft. 56. 
a Man; this is Murder in all that are preſent, aiding and aſſiſting, or Dult. 347. 
that were ready to aid and afliſt : All will be ſaid to intend the Mur- 4 e 
der; and ſuch Perſons adjudged to be preſent that are in the ſame Kel. 87, 116, 

ouſe, though in another Room; or in the ſame Park, though half a 27. 
Mile off, And fo it is when Death happens, where ſeveral Perſons 
intend only a Breach of the Peace, if they agree to reſiſt all Oppoſers. 
But in Caſes of Wounding, the Death . enſue within a Year, after , Ing 13. 
the Stroke, Wound, Gr. And if one dies in that Time, through diſ- Kel. 26. 
orderly living, it ſhall be no Excuſe ; the Wounds will be judged the Fer. *: 
pg Cauſe of his Death: But if one wounded, die after that H. P. c. 53. 


ime, the Law will preſume he died a natural Death. 
Z 2 2 | A Mah 
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Kel. 58. 129. 
H. P. C. 47. 


| Kel, 86, 


x Sid. 160. 


1 Hawk. 85. 
3 Inſt. 53. 


Noy 50. 
Cro. Car. 544. 
2 Inſt. 316. 
$ Inſt. 118. 


Bac. Max. 
25. 


$2 H. 3. 23. 


1 Hawk. 78. 
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A Man aſſaults a Perſon with Malice, although he be afterward; 
driven to the Wall, and kill him there in his own Defence, he is guilty 


of Murder: But if the Party aſſaulted fly to the Wall, and being (ij 
purſued kills the other, it is only Manſlaughter, Where a Man was 
arreſted, another not knowing it, but ſeeing Swords drawn, and to 


prevent Miſchief, came and defended the Party arreſted, and a Bailif 
was killed; it was held to be no Murder in the Stranger, but that all 


preſent and aſſiſting knowing of the Arreſt, were principal Murderers: 
Though in a like Cafe, it was adjudged Murder in the Perſon offend. 
ing, whether he knew that the Man ſlain was an Officer or not; for 
all fighting is unlawful, ec. If one ſees a Murder, and do not en- 
deavour to apprehend the Murderer, or not uſing Endeavours to part 


Perſons fighting, in either Caſe, he ſhall be indicted and fined. 


There is a Killing that is juſtifiable ; If a Woman kill a Man, 2. 
tempting to raviſh her, it 1s juſtifiable. Where a Perſon attempts to 
commit Murder, Robbery, or other Felony ; a Man or any of his 
Servants, & c. may lawfully kill him: And where Treſpaſſers in 
Park, will not ſurrender, but defend themſelves ; A Priſoner affaults 
thoſe that conduct him to Gaol ; a Felon will not ſuffer himſelf to be 
arreſted, but endeavours to Eſcape ; a Perſon arreſted, reſiſts the She 
riff, ec. In theſe Caſes, Killing is juſtifiable. So when one in Dar- 
ger of drowning, thruſts another from a Plank, &c. whereby he is 
drowned, 5 N 

By Statute, Murder ſhall not be adjudged where it is found by Mi- 
adventure, but when done with a Felonious Intent. And anciently 
Murder ſignified only the private Killing of a Man; and it was not ſo, 
except the Perſon killed was an Engliſhman; but theſe Things were al. 


tered by the Statute 14 Ed. 3. 


1 Inſt. 8, 129. 
1 Inſt, 129. 
7 Ann. c. 5, 


i2W.3.3. 


1 Geo, 1. c. 4. 


Excuſable Homicide. Vide Se Defendendo. What Words, Ge ar 
a Provocation. Vide Manſlaughter, Alſo Vide Duelling. 
Murder by Stabbing. See Manſlaughter. 


Naturalization, 


ATURALIZATION is where a Perſon, who is an Alien 
born, is made the King's natural Subject, by Act of Parliament; 
whereby one is a Subject to all Intents, as much as if born ſo. 
By Naturalization, his Iſſue before the Naturalization ſhall inherit 
if born within the Realm: So if the Iſſue of an Engliſhman are born 
beyond Sea, and thoſe Iſſue are naturalized ; they ſhall inherit their Ha- 
ther's Land. But by Statute, Children of all natural born Subject, 
though born out of the King's Allegiance, ſhall be adjudged natural- 
born Subjects. WP: | 
A Stranger naturalized, by Act of Parliament, may have Lands b. 
Deſcent, as Heir at Law, as well as by Purchaſe. But till naturalized 
or made Denizen, Strangers are not under the King's Protection, 10 
have the Benefit of the Law. And when naturalized, they are in- 
capable of Offices in the Government, to be of the Pri Council, 
Members of Parliament, &c. The Children of natural Subjects bom 


abroad, whoſe Parents are attainted of Treaſon, - or in the 5 


2 


an 
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any Foreign Prince in 3 &c. are not to be deem' d natural · born 
Subjects ; except they have lived here two Years, and are Proteſtants. 

Perſons naturaliz'd are to receive the Sacrament of the Church of 
England, and take the Oaths. ' 


NE exeat Regnum is a Writ to reſtrain a Perſon from going out 
of the Kingdom, after a Suit commenced againſt him in Chan- 

cery or otherwiſe, without the King's Licenſe, It _ be directed to F. N. B. 3;. 
| the Sheriff, to make the Party find Surety that he will not depart, or 
on his Refuſal, to commit him to Priſon : Or be directed to the Party 3 Ind: 178: 
himſelf; and if he goes afterwards, he ſhall be fined. _ 

If it be granted on Behalf of a Subject, on a Suit in Chancery, it is Pract. Solic, 
uſual for the Party to give Bond to the Maſter of the Rolls, in the 
Penalty of 1000 J. or other large Sum, for yielding Obedience to itz 
or to ſatisfy the Court by Affidavit, & c. that he hath no Deſign of 3 Mod. 127; 
leaving the Kingdom, and give Security therefore: And a Writ of ne, $1. 702. 
exeat Regnum hath been granted to ſtay a Perſon from going to Scor- 
land, which is out of the Proceſs of che Courts here. 

Where the Writ is ſued on Behalf of the King, the Party may plead 4 Leon. 29. 
Licence by Letters Patent, &. in his Diſcharge : But when any 
Perſon goes beyond Sea with the King's Licence, and continues longer 
than * it is ſaid he loſes the Benefit of a Subject. 

And refuſing to return on the King's Letters under Privy Seal, re- 3 Nelf. Abr. 
quiring the ſame, his Lands may be ſeiſed by Commiſſion out of the.“ 
Chancery, Oc. , 


Negative P2egnant. 


| NEG ATIVE Pregnant, is a Negative, that implies or brings 
| forth an Affirmative; and is when an Action is brought againſt 
2 Man, and he pleads in Bar an incertain Negative Plea, which is not 
a ſpecial Anſwer to the Action, but includes alſo an Affirmative. | 

For Example, one in Reverſion brings a Writ of Entry in Caſu Pro- 2 Lill. 212. 
| 0/0, upon Alienation made by Tenant for Life, ſuppoſing he hath 
aliened in Fee, which is a Forfeiture of his Eſtate : And the Tenant Hill. 23 Cat: 
| comes and pleads that he hath not aliened in Fee; This is a Negative, * © © 
| whereln is included an Affirmative ; for though he hath not aliened in 
| Fee, yet he may have aliened in Tail; which is likewiſe a Forfeiture 

of his Eſtate, [Ek ET 

A Breach aſſigned, that a Man was not ſeiſed of an Eſtate in Fee; Lit. Rep 64 
| and the Bar that he was ſeiſed, notwithſtanding any Act done by him: 
. his was adjudged Pregnant, and incertain. And where a Thing is Dyer 17. 
laid to be done at ſuch a Place, or Day, and the Defendant denieth it 

s*nerally, Gr. it is a Negative Pregnant. e 
And to Negative Pregnant Pleas, there muſt be ſpecial Demurrer, 2 Leon. :48. 
ing a Fault in Pleading, | 

Nik 
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Mill Pꝛius-. 


| V. ST prius is a Writ where. Iſſue is joined, and an Inqueſt em- 
2 Inſt. 424. panelled for Trial of à Cauſe in the Country : Upon the Return 
gy of the Venire, with the Panel of Jurors Names, the Record of N 
4 te 139* pus is made up and ſealed, and there goes forth a Writ of Di/tringay, 
to have the Jurors in Court, Ni Fuftic” Domini Regis ad Aſſiſas, Ge 
ſuch a Day, in ſuch a County, Prius venerint, to try the Iſſue joined 
between the Parties. | | Br 4, 
13 £4. 1.30. The Statute of Weſtminfler 2. hath ordain'd, that Pleas in either 
Bench, which require only eaſy Examination, ſhall be determined in 
the Country before Juſtices of Aſſize, by Virtue of Writ of Nj; 
2 Hawk. 410. prius: And the Authority of Juſtices of Nifs prius, is annexed to the 
* uſtices of Aſſize. All Civil Cauſes at Iſſue in the Courts at Neſini- 
r ſter are brought down in Vacation before Day of Appearance for the , 
Jury above, into the County where the Actions were laid, to be tried 
there, which is uſually done in two or three Days; and then upon 
Return of Verdicts given to the Court above, the Judges there gire 
Judgment; which is the Courſe of Trials by Nai 2 | 
2 Lill. 213. Trials by Nif prius are for the Eaſe of the Parties, Jurors, and 
Witneſſes, by ſaving them tlie Charge and Trouble of coming to Vel. 
minſter. No Record of Nift prius, for the Trying an Iſſue at the Aſlizes 
250 ſhall be ſealed after a Month, next following the End of the Term: 
» 1 6Car, And this Time is by a late Order of Court made three Weeks, Ilics 
joined in B. R. and C. B. and in the Exchequer, which were formerly 
18 El. c. 12. Only triable at Bar, may be now tried by Ni prius in Weſtminſter Hill, 
by the Chief Juſtices of each Court, or two other of the Judges, in 
their Abſence ; where the Sheriff of Midaleſex is to give his Attendance, 
and return Juries, Gc. And theſe Trials by Nift prius at Weſiminſ 
1 Geo, 1, « may be in the Term-Time, or four Days after each Term: The Time 
31. is enlarged to eight Days after the Terms, for trying Iſſues, Gr. by 
the Juſtices for Middleſex, and all Officers, Parties, Witneſſes, Os 
are to attend. 
Juſtices of M/ privs, are impowered, by Statute, to take Aſſas, 
and hear and determine, Treaſon, Felony, Gc. 


Dolle Peoſequi, 


N® LLE Proſequi is uſed in the Law, where a Plaintiff in an 
Action will proceed no further: And is ſtronger againſt ſuch 
Plaintiff than a Nonſuit, which is only a Default in Appearance 

_— this is a voluntary Acknowledgment that he hath no Cauſe od 

a * | | | 

| 8Rep38, 59. A Plaintiff came by his Attorney, hic in Curia & fatetur ſe ar 
| Molle Proſequi ;, upon which Judgment was given, that the Defendan 
eat ſme Die, and no Amerciament of the Plaintiff ; and on EY 

drought, it was held Erroneous : The Plaintiff ought alſo to be amel 


BK. ced. Where there are divers Iſſues, or an Iſſue and n 
: ? 


— 
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Cauſe, joined between the Parties, the Plaintiff may enter on the Roll 
a Nolle Proſequi, that he will not proceed on one or more of the lflues 
or the Demurrer joined ; and notwithſtanding, proceed to Trial upon 
the reſt. Action is brought againſt three Perſons, one of them pleads 
the general Iſſue, and the other two Specially z the Plaintiff in the Hob. Rep. 98. 
Action demurs to the ſpecial Plea, and tries the general Iſſue, on which 
he hath a Verdict, and Judgment; but before Judgment on the De- 
murrer, he enters a Nolle Proſequi as to the Demurrer: And it was 
held, that if the Nolle Proſequi had been entered before the Verdict and 
Judgment, it had diſcharged the whole Action, being in Nature of a 4 
Releaſe in Law to the others: So alſo if Judgment had been againſt all 1 
the Defendants, and the Plaintiff had entered the Nolle Proſequi for 9 
two; wherein a Diſcharge of one, diſcharges the others. 0 
But in Action of Treſpaſs againſt two, &. where the Plaintiff en- Cro. Car. 239. 
ter d a Molle proſequi againſt one; it was adjudged not to be an abſolute 243. 
Releaſe, but as it were an Agreement that he would not proceed againſt 
the one, and as to him it is a Bar; tho' Proceedings may be had againſt : Lill. Abr. 
the other. On two Promiſes, the Plaintift may Demurr as to one Pro- 2 
miſe, and enter a Nolls proſequi as to the other; and it will be well Lev. 33. 
enough, tho not entered till after Judgment on the firſt Promiſe. | 
If a Perſon againſt whom an Information is exhibited in the Crown- 2 . & N. 
Office, for Treſoaſs, Battery, . appear and plead to Iſſue, and the * 
Proſecutor do not procure a Trial within a Year after Iflue joined; or 
if the Informer procure a Nolle Proſequi, Cc. to be entered, the De- 
fendant ſhall have Coſts, &c. 
The King may enter a Nolle Proſequi;, but it ſhall not ſtop the Pro- 
ceedings of an Informer. 


Non-claim. See Claim, Fines. 


Non Compos Mentis. 


N ON Compos Mentis, is where a Perſon is not of ſound Memory 
or Underſtanding, Ry 
There are four Sorts of Non Compos Mentis, 1. An Ideot, or na- 1 dul. — 
tural Fool, who is of unſound Mind and Memory from his Nativity. 
2, A Madman, or one who was of Sane Memory, but hath loſt it by 
Accident, or Misfortune. 3. A Lunatick, that is ſometimes of Sane Me- 4 Rep. 124. 
mory, and ſometimes not ſo. 4. A Drunkard, that deprives himſelf 
of his Memory and Underſtanding for a Time. But this laſt Kind of 
Non Compos ſhall give no Privilege or Benefit, as to As done. 4 
A Deed of Feoffment, Grant, Gr. made by a Perſon of Non ſane * f 125. 
Memory, is voidable, though not by himſelf : His Heir may ſhew the | 
Diſability of his Anceſtor, and avoid his Grant; And Executors and 
dminiſtrators may do the ſame, by ſhewing the Infirmity of the 
Teſtator, or Inteſtate. Sane Memory for the Making of > Will, is Moor 61. 
Where the Teſtator hath Judgment to diſcern, and is of perfect Me- 31. 
mory ; or the Will ſhall be void. | 
lt is no good Plea, for a Man to ſay that he was of Non ſane Me- cro. El. 34? 
mary at the Time of making a Bond: If it were, many Perſons would 
plead Madneſs, to avoid their own Obligations. But where a Man of * . 7 
Aaaa Sane 


| 1 
: 
i 
| J 
* 
1 
= 
17 
; | 
F 
til } 
[il 
: 
1 
ka 


* . o y * 


274 The Common Law Common-placd. 


Sane Memory, becomes Non Compos, and afterwards aliens his Lands 
or Goods; If he be found Non Compos, and that he had. then aliened, 
Gec. the King may protect him, and take the Profits of his Lands jg 
maintain him and his Family. ; 
3 Rep. 124 A Man Non Compos Mentis, ſhall not loſe his Life for Felony, or 
d l. Murder; one Non compos, cannot be guilty of the Murder of another, 
1 Hawk. 2. But a Perſon that wants Underſtanding, committing a Treſpaſs, may 
be obliged by Action to render Damages. 


. Lunaticks, Ideots. 


Non Obdante, 


lowd. 401. AJON Obſtante is a Licenſe from the King to do a Thing which 
PO. 4 Law might be lawfully done, but being reſtrained by 
Vaugh. 347- Statute may not be _— ſuch Licence. | Bat 
2 Hawk,P.C, If a Statute reſtrains any Prerogative incident to the Perſon of the 
390. King, as Right of Pardoning, or commanding Service of the Subj 
for the Publick Wealth, &c. by Clauſe of Non Ob/tante he may di- 
i w. U M. c. penſe with it: But Hg Jour the ſecond car this Power to 
high, the Stat. 1 V. & M. makes Diſpenſations Non Obſt ante to Ads 
9 void, unleſs allowed therein. 
The Clauſe Non Ouſtante was very frequent in antient Statutes and 
Letters Patent. | 5 | et 


NVionſuit. 


N ONSUIT is where a Man brings an Action, and doth not ap- 
pear and proſecute it with Effect, or upon Trial refuſeth to ſtand 
a Verdict; then he becomes nonſuited, which being recorded, the De- 

fendant recovers his Coſts againſt him. | 
„ Lil, 231. On a Trial, when the jury comes to deliver in their Verdict, aul 
Min 21 Car. the Plaintiff is called upon to hear it; if he do not appear after thrice 
„. called, by the Cryer of. the Court, ke is nonſuited, and the Nonſuit 
to be recorded by the Secondary, at the Prayer of the Defendants 
Council. If the Plaintiff appears, or his Attorney for him, he can 
be afterwards Nonſuit; but the Jury are to bring in their Verdict. I 
1. 139. Real or Mixed Actions, the Nonſuit of one Plaintiff, is not the Non. 
ſuit of bath; In this Caſe, he who makes Default, thall be ſummone! 
150. 132, and ſevered: But generally in perſonal Actions, the Nonſuit of cbt 
% 7 "Bai is the 8 others. A Nonfuit in Appeal of Mar 
er, Rape, Ro „e. after Appearance, is peremptory. | 
1 Inſt, 146. After 4 Beurer if che Court gives Da Over, — Plaintiff ma} 
be Nonſuit; and ſo after air Interlocutory Judgment, &c. At Co. 
mon Lay, on every Continuance, or Day given; and even after Vt 
dict, where the Court took Time to conſider of it, the Plaintiff u., 
demandable, and might be nonſuited: But this is now remedied; tho 
Hen. 4. he may be Nonſuit after a Special Verdict. The King cannot be 1 
3 Salk. 249+ ſuited, being in Judgment of Law always in Court; but if the Nb“ 
19> 33. Suit is delay d to be proſecuted, the Attorney General may enter — 
6 3 £6 K projer® 


Der 53- 
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“% or it may be diſcontinued on Prayer of the Party, after a 
ear. 


Plaintiff, where the Plaintiff would have had Coſts, if Judgment had | 
been for him. And on Appearance entered, if the Plaintiff. doth not :;Car.2.c. 2. 
deliver a Declaration againſt the Defendant, in perſonal Actions, be- 
fore the End of the next Term following; a Nonſuit may be had 
againſt the Plaintiff, and he is to pay Colts to the Defendant. 

On a Nonſuit, the Plaintiff may generally commence his Action 
again, and proceed upon a new Declaration. 


| See Declaration, &c. 
Alize of Novel Diſſeiun. Vide Afize, 


\ T UDE Contract, on naked Promiſe, is when a Man Bargains and 
Sells Goods, G. or Promiſes to do a Thing, and there is no 

Recompence made or given for the Doing thereof: As if one ſay to 
another, I ſell you all oy Lands, or Goods, but nothing is appointed Lena "5, 
or agreed upon, what the other ſhall give or pay for them, fo that ; 
there is not one Thing far another; this is a Nude Contract, and void 
in Law, for the Non-performance whereof no Actions lies. 

Theſe Contracts are as it were of one Side only, and the Law ſup- 
poſes ſome Error in making them. 


Nuſanees, 


TUSANCE is where a Perſon makes an Incroachment upon, or 
does any A to the Annoyance of another. And Nuſances are, x, 406. 
either publick or private; publick, where any Thing is erected in the 3 In9. 231. 
King's Highway, as 2 Gate, Hedge, Cc. or Ditches are dug therein, 5 Ref. 40“. 
Annoyances of Rivers, Bridges, G. Private, by ſtopping up the 288. 
Lights of another's Houſe, or Building of any Thing ſo near that it 73. 
is offenſive to him, or the Smell whereof is ungrateful, or infecti- 
ous, | | 
For a common Nuſance, Indictment lies; and for a private Nu- 
ſance, Action on the Cafe, or Aſſize of Nuſance, But a common 
Nuſance may be abated by thoſe Perſons that are prejudiced by it; 
and they need not ſtay to proſecute, for their Removal. Id has been cro.car. 184, 
adjudged, That every Perſon may remove a Nuſance; and'that the 183. 
Cutting a Gate ſet croſs an Highway, is lawful. And it hath been 
held that the Erecting ſuch a Gate, though it might be opened and 
ſhut with Eaſe, is a common Nuſance; the Paſſage not being ſo free 
3 before. If a Ship be ſunk in a Port or Haven, it is a common Nu- , LIII. 244. 
lance, if it be not removed; and the Owner may be indicted for it. 
Turning of a Water-courſe running to a Man's Houſe ; or if a Perſon 2 Roll. Abr. 
be interrupted in a private Way, theſe are private Nuſances. If _ 199 
A 


By Statute, Coſts are given the Defendant in a Nonſuit, Ge. of the 4 Je 1. 6 3. 
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a Man hath a Water running to his Houſe for his neceſſary Uſe, ; 
Tanner erects a Lime-Pit near it, fo that the Corruption of the bit 
Cro. Car. 350. ſpoils the Water; or if Dye-Houſes are erected, the Filth of which 
l _ Abr. deſtroys Fiſh in a River; or a Tallow-Chandler erects a Furnace ſo 
near an Inn, that the Stink annoys the Gueſts; Hogs are kept ina 
Hog- ſtie near a Man's Parlour, whereby he loſes the Benefit of it, &«. 

theſe are Nuſances, for. which Action lies. 
9 Rep. 58. An Action will be for hindering the wholeſome Air of another; and 
2 Mod. 253. Alſo for corrupting of Air, Oc. And there is a Difference between an 
Aſſize for a Nuſance, and Action on the Caſe ; for the firſt is to abate 
it, and the laſt to recover Damages, tho' the Nuſance be removed. [f 
a Man builds a Houſe hanging over mine, that the Rain falleth from 
; Hawk. F. his upon my Houſe; or the next Houſe to another Perſon be ſuffered 
co decay to his Damage, they are Nuſances: And if a Houſe be on 
2 Salk 459. the Highway, Oc. it may be pulled down; but none can juſtify do- 

Roll. Rev. ing more Damage than neceſſary, or removing Materials. A common 
wo9. © Play-Houſe, if it draws together ſuch a Number of People as diſturb 
; Hawk. 191. the Neighbourhood, may be a Nuſance ; tho! it is not ſo naturally, 4 
199. Brewhouſe, or Glaſs-Houſe, &c. erected in an inconvenient Place, ſo 
Palm 536- that the Buſineſs can't be carried on without greatly incommoding 

others, is a Nuſance : But not where there have been antient Brey- 

I Lutw, 69. Houſes, Time out of Mind. The Building a Smith's Forge near 

| Man's Houſe, and making a Noiſe with Hammers, &“. hath been 

Wood's Ina, held a Nuſance; tho* the keeping a School near the Study of a Lau- 
538. yer, this is no Nuſance for which Action may be brought. 

8 Though Action of the Caſe lies not for a common Nuſance, but [1- 
1nft. 36. dictment; yet if any particular Perſon, hath more Damage by it than 
On 22 others, as if a Man and his Horſe, or Servant fall into a Ditch, made 
+ - 5 in the Highway, whereby he receives Injury, or loſes the Service af 
his Servant ; for this ſpecial Damage, which 1s not common to others, 
Action may be brought. And where Inhabitants of a Town, have 2 
watering Place for their Cattle, which is ſtopped by another; any In- 
habitant may have Action of the Caſe againſt him. 

2 Leon. ca The Continuation of a Nuſance, hath been adjudged to amount to1 
129. new Nuſance. And where a Nuſance is made in an Houſe, Wall, G. 

- to the Prejudice of another, and then the Houſe is aliened; Adion of 
"3: 24. the Caſe lies againſt him that levied it, and alſo againſt the Aline 
„ Sali 460 for continuing it. Every freſh running of a Gutter of Water, 153 

+ freſh Nuſance, & c. And if a Perſon Aſſigns his Leaſe with a Nuſance, 
3 Salk. 248. Action may be had againſt him, his Aſſignment affirming the Contr 
nuance, &c. 

en. On Indi&ment for a common Nuſance, the Party may be fined, an! 
> 35 impriſoned : And on Action for a private Nuſanc. — ſhall be 
x Ventr. 268. recovered, for the Injury ſuſtained ; and Judgment given that the Nu- 

x ſance ſhall be removed. 22 

Gaming - Houſes, Bawdy-Houſes, diſorderly Alehouſes, Stages for 
Mountebanks, &c. common Scolds, mage hes Cc. are con 
mon Nuſances. 


9 Rep. 113. 


» Ouths 
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Oaths. 


N Oath is a Calling God to Witneſs that the Teſtimony of a 

. Perſon is true; and the Affirmation or Denial of a Thing, for 

the Diſcovery of Truth and Right. 

But all Oaths muſt be lawful, allowed by the Common Law, or 3 Ing. 165: 
ſome Act of Parliament: And are to be taken and adminiſtred by one? Roll. Abr. 
that hath Authority to do it, not before a Perſon acting in a private 257. 
Capacity, or who has only a pretended Authority ; and as Oaths other- 

wiſe taken, are Coram non 1 ſo it is a high Contempt to take 

them, without Warrant of Law, and puniſhable by Fine and Impri- 

ſonment. | 

In Law Proceedings, a Man may have two Oaths given him; one 2 Lill. 248. 
to ſpeak the Truth of ſuch Things as the Court ſhall ask him concern- 

ing himſelf; the other to give Teſtimony in the Cauſe, If Oath be Ibid. 247. 
made againſt Oath in a Cauſe depending in Court, it is a Non liquet to 

the Court, which Oath is true ; and the Court will take that Oath to 

be true, which is to affirm a Verdict or Judgment. If there be Oath 1 
againſt Oath, by Plaintiff and Defendant, the Oath of the Plaintiff 

{hall be rather believed; who is forced to fly to the Law to obtain his 

Right, and is ſuppoſed to have Wrong done him. 

A voluntary Oath, by Agreement of Parties, is lawful as well as Cro. Car. 486. 
an Oath compulſary; and if to do a Spiritual Thing, and the Party | 
fail, he is ſuable in the Eccleſiaſtical Court: If it be to do any Tem-; Silk. 248. 
poral Thing, he may be proſecuted in B. R. adjudg'd on Aſſumꝑſit, 
where 1f the Defendant would make Oath of ſuch a Matter, the 
Plaintiff promiſed, e*c. | | 

Lords ought to be upon Oath, where they are to teſtify between C. Car. 64. 
Party and Party: And when they are impleaded in Chancery, they Trin. z2car. i. 
are ſworn. By the Common Law, Officers of Juſtice are bound to ©: K. 
take an Oath, for the due Execution of Juſtice, By Statutes, all that 13 w. 3. c. 6. 
bear Offices, &c. are to take the Oaths to the Government, or be dif- | Ann c. 82. 
abled to execute their Offices, and forfeit 500 l. &c. And by a late — - — 
Statute, all Perſons whatſoever having Eſtates in Lands, G&c. are to 
take the Oaths, or Regiſter their Eſtates. 

Perſons maintaining that an Oath is unlawful, are liable to Penal- 
| ties by Statute: And thoſe who refuſe the Oaths, incur Forfeitures, 
Sec. as popiſh Recuſants, Vide Diſability. | 


Obligations. 
(-JPEIGA TION is a Deed whereby a Man obliges himſelf, un- 
der his Hand and Seal, to do and perform ſome Act. Or ac- 
cording to the Common Law, it is a Bond containing a Penalty, with 
Condition for Payment of Money, or to do or ſuffer ſome Thing. 

An Obligation may be made from one to one, one to two, three or 10 Rep. 133. 
more; Or from two or more, to one, two, three, &c. And may be : Roll. . 
good, tho? it contains falſe Latin, * alk Engliſh, if the Intent E . 
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» Rep. 3. If an Obligation hath not a Date, or hath a falſe or impoſlible Date; 
5 Mod. 282. if ſealed and delivered, it is a good Obligation from the Delivery: A 
Perſon may ſuggeſt a Date in a Bond, where there is none, &c. But a 
1 Leon. 140. Man ſhall not be charged by an Obligation, tho' ſigned and ſealed, 
| without Delivery, or Words amounting to it. And in Caſe it be made 
1 Inft. 26s, beyond Sea, and dated at Botwdeaux in France, it may be ſued here in 
2 Roll. 2. Eigland, in what Place the Plaintiff pleaſes 3 and be pleaded to be 
made at Botrrdeaux, in Iſlington in the County of Mzddleſex, Gr. 
. which is not traverſable. ſo Action may be brought in the Ad. 
314. miralty Court, upon a foreign Bond; and if the Witneſſes live he. 
yond Sea, they may be examined there. If the Words at the End of 
2 Bond, That then this Obligation to be void are omitted, the Condition 
will be void: But if the Words, Or elſe ſhall fland in Force be left out, 

it will not hurt. 
1 Inft. 103, If A. binds himſelf to B. in thirty Pounds to be paid to A. where 
2 as it ſhould be to B. The Obligation is good ; and the Solvendum void: 


Alſo the Condition may expound to whom a Man is bound to pay the 
but does not 


3 Lev. 2137. Money. And if one binds himſelf to pay twent 
| ſay when it ſhall de paid, the Obligation is avid, and 71 2 
1140. 206. (ently, If the Condition of an Olga for Payment of 
5 Rep. 22. to make Payment on the thirtieth of February, on thirty-firſt dt Sy- 
tember, there being no fuch Days, the Bond * ; and the Money 
co. car. 78. ſhaſf be paid preſently. A Man becomes bound in Ffay to pay a Sun 
the twentieth of the next May enfuing the Date of the Bond; and ad- 
Cro. Jac. 646, judged that it ſhould be the twentieth of the fame Month. If one 
2 20 binds hirfelf to pay Money, Cc. and no Time is limited, it is to be 
208. paid preſently, os in convenient Time: If the Act is tranfitory, and 
nat tied to any certain Place. But if the Act be to be done at a cer: 
tain Place, as to go to Rome, & c. and the Obligor is to do the fole 
— Abr. Ac without Limitation of Time, he hath Time during Life to per- 
$ Rep. 39. form it: Tho! if the Concurrence of the Obligee is requifite, he nay 
t. 34% haſten it by Requeſ, Where no Place is mentioned for Performance 
of the Condition, the Obligor is to find aut the Obligee wherever he 
1 Inft. 216, 18, if he be in England: But if a Place be mentioned, he need feck no 
22. further. If a Place be named, and the Money is paid at any other 
+ Roll. 456. Place; or if the Money be paid, before the Day, the Condition is per- 
Leon. 311. 4 Y 
formed : Payment before the Day, 1s Payment at the rc 5 
$ Rep. 78. If a Condition is to oy Avyr to the Obligee, and he accepts an 
3 80 GO. it is : But if the Condition was for Delivery of 2 
Horſe, and the O ligee accepts of Money in lieu of it, by this the 
Condition is not performed. And fo it is in alt other colfaterat Con- 
3 Bull. 148. ditions : For tho the Value of Money is certain, and therefore ano- 
ther Thing may be given in Satisfaction; it is otherwiſe where any 
5 Rep. 17. Collateral Thing is to be dene: An Abligor cannot pay a leſs Sum in 
i Init. 212. Satisfaction of a greater Due. But where the Obligor is bound by 
Canditian: to pa 10 J. if at the Day of Payment, the Parties make 
an, Account, whereon the Obligee owes 5 J. ta the Obligor, which 
1 Inft. 207. Sum is allowed, and the Reſidue paid, this is a good Stisfackion. ch. 
Day. 18. ment in Hrench. ox other current Money, (bot eig in Farthongs) 
11d. 08, &c. A god Performance of a Condition. e Qbligor, or his Servant, 
ce, may tender. the. Money, to, fave the Forfeiture of the Bond, and 
it ſhall be adjudged-a good Performance, if made to the Perfon of ti 
Obligee, though refufed by him, But if the Obligor be afterwars 
- | 


Ued, 
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ſued, he muſt plead that he is ſtill ready to pay it, and tender the 
Money in Court. 3 
Where ſeveral Days are limited for Payment of a Sum of Money, 1 Ing. 292. 
the Obligation is not forfeit, nor can be ſued until all the Days are“ Rep. 153. 
paſt: Yet in ſome Caſes, the Obligee may proſecute for the Money due 
preſently, though it be not forfeit. And the Bond may be made with 
| ſpecial Words in the Condition, ſo as to be able to ſue the Penalty on 
the firſt Default, If ſeveral are bound ſeverally, in an Obligation, pyer 19,310. 
the Obligee may ſue all the Obligors together, or all of them a part, 
(but not ſome jointly, and not the reſt) and have feveral Judgments 
and Executiofisy but he ſhall have Satisfaction but once, if it be of one 
| only, the reſt are diſcharged. In a joint Obligation, the Obligors are 
| » be ful together; and in cafe one be ſued, he is not obliged to an- 
ſwer, except the Reſt are alſo ſued; he may plead in Abatement that sid. 420. 
| others ſealed the Bond, Gr. An Obligation niade to three to pay Mo- *a 
| ney, tho? but to one of them, they muſt all join in the Action, becauſe 
| they are but as one Obligee. If an Obligation be made to a Man, his Dyer 14, 
Heirs, or Succeſſors, the Executors and Adminiſtors, ſhall have the) 9 © 
| Benefit of it, and not the Heir of Succeſſor ; it being a Chattel. 
All Conditions of Bonds muſt be to do 4 Thing lawful and poſſible : 10 Rep. 120. 
And when the Matter er Thing to be done or not done by a Condition, 
is unlawful, or impoſſible; ot the Condition is repugnart, inſenſible 
or incertain, the Cotidition is void; and in fothe Cafes the Obligatior| 
lkewiſs, Where the Condition is tlorrſenfical and _—_— Obligation 2 Buld. 133. 
k become void, and without Condition. If 2 Thing poſſible at the Dyer 51. 
Iime of maling the Obligation, and afterwards becomes impoſſible by 
the Ac of God, or of the Law, as if a Man be bound to appear next 
Term, and dies before, &. The Obligation is faved and diſcharged. 
If a Condition of an Obligation confifts of two Parts, and the' one is Cr. EI. 780. 
poſſible to be performed, and the other not; it 1s a good Condition, 
and the performing that Part which is poſſible, will be a good Perfor- 
mance 2 But if the Condition be altogether impoſſible, it 1s void. An 2 Lill. 252. 
Obligation may remain ſingle, where a Condition is impoſſible, &c. 
And if Money be not paid according to the Condition, the Obligation 
| becomes fing le, and teſts in Force. p 
| If three Perſons ate bound jointly in an Obligation, and the Seal of : Lev. 220. 
one is taken away, the whole is void. & Condition not to Trade in a; Lev. 242. 
particular Place, is void; But à Promiſe for it, on good Confiderat ion, 
may be good: Thougk if the Reſtraint be general thoughout England, : Leon. ca. 
© # there de ſuch Cormideration, it will be void. Not only Conditions 2539 
dot to uſe Trades; but not to till, or ſow Lands, G&c. are againſt 28 8.8.5. 
L and void. And a Condition of à Bond to do any Act malum in ſe, Rep. 55.83. 
to kill a Perſon, &. is void. Ie is che ſame of 7 Bond not to give « Latw. 66 
| Evidence againft # Feten, &. or to indemipnify any Perfori from a RY 
| legal Proſecution: And if a Sheriff takes Bont as 4 Reward for doing 
era Thing, if is void in Law, Bonds made by Infants, Feme Co- ; 
A e. are not good. Obligations by Dreſs, are void: S0 are f. g. C. 
Obligations, concerning buying and ſelling Offices; made to avoid! Fl. © 4. 
ze Debt or of others, by Fraud; obtained by Gaming, Gr. 16 Car. 2. 
„ 4 Woman, thre” Threats, Flatzjety, Gr. prevaiſed upon to enter ti Rep. 
te a Bond, may be retieved again it im CH ry. And 4 Feme Co- 
er may plead! Non off factum, Ge. to her BW“. 3 
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Mod. cn. 22. If a Bond be of Twenty Years ſtanding, and no Demand thereon, . 
it ſhall be intended paid. 

/ 

Occupancy. F 

fi 

CCUPANCY in our Law, is where Tenant for Term of ang. 1 

1 Intl. 47,388. ther's Life dieth, while he for whoſe Life the Leaſe is madeis W 

living; now he that firſt entereth, ſhall hold the Lands as Occupan BF © 

ering ſuch other Perſon's Life, ſubject to the Payment of the Ren, 5 

2 2 | 

Vaugh. 19o. There can be no Occupant againſt the King; nor of any Thing tht . 
lieth in Grant, of incorporeal Rights and Eſtates. And there can he "= 

Mod. ca. 66. no Occupancy of a Copyhold Eſtate, A Man cannot be an Occupant F 
but of a void Poſſeſſion, or of a Poſſeſſion of his own ; an Entry or : 

Vaugh. 192. Claim will not do it. And *tis not every Poſſeſſion that will make an h 

Occupancy; it muſt be ſuch as will maintain Treſpaſs, without far- p 

Carter 63. ther Entry. Two wins are neceſlary to every Occupant of Land; | = 
Vaugh. 191. Poſſeſſion of the Land which was void, and without an Owner; and wa 
the having of the Freehold, to avoid an Abeiance, th 

But this Occupancy now ſeldom happens; Leaſes and Grants fer of 

Life, being generally made to the Leſſee or Grantee, their Heirs, c 
Executors, during the Life of Ce/tuy que Vie, &c. whereby the Lank * 
for the Remainder of the Term deſcends to the Heir, &. And by * 
29Car. 2. c. Statute any Eſtate pur auter vie, ſhall be deviſable by Will; and f 2 
Leſſee for Term of another's Life deviſe not the Eſtate, and his Hei Jul 

becomes ſpecial Occupant, it ſhall be Aſſets in his Hands by Diſcentto of 
pay Debts; or it ſhall go to the Executors as Aſſets, Jy 
I and 
ls the 
. Offices and Officers, 4 


N Office is a Function, by Virtue of which a Man hath ſome En- 
ployment under the King, or a common Perſon : And Ofics 
may be granted in Fee, Tail, for Life, &c. But Offices of Truſt, d. 
not be granted for Years, to go to Executors. | 
4 Init. 73, Antient Offices are to be granted in ſuch Manner as they uſed to be; 
87, 146- unleſs any Alteration is made by Act of Parliament. And if an Ofice 
4 Rep. 75. js conſtituted. by Statute, he hath no greater Authority than tt 
2 5 Statute gives him; he cannot preſcribe as an Officer at Common La 
Ind. 267. may. The King may grant Offices by Letters Patents; but he cant 
4 7 * 78 Let 
2 Infl. 533, by his Letters Patents erect new Offices with new Fees, or grant fel 
heath Fees. to old Offices; for the Fees are a Taxation on the Subject, wi 
83 605. may not be ſo charged but by Parliament. If a Man preſcribes to 
1 Inf. 3. Office, and the Profits, he ought to ſhew it to be Antiquum O Heum. 
E Every Subject is capable of an Office by Grant: But if an Office tin 
concerns the Adminiſtration, or Execution of Juſtice, be granted 9 
not skill'd to execute it, the Grant is void. And no Man. thoug 


never ſo skilful, is capable of a judicial Office in Reverſion: The 


- 


286. " Abe. miniſterial Offices, may be granted in Reverſion. Where an 


11 Rep. 4. Truſt is granted to two for their Lives; by the Death of * 
2 
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Grant is become void: But if it were & erm dintins tiventis, the 21 Rep. 3. 4. 
Survivor ſhall hold; to whom another may be added. A Man having Show. Rep. 
an Office granted him, to hold fo long as he behaves well, Quam diu 331 
ſe bene gelſerit, hath an Eſtate in it for Life. | 
Offices of Truſt muſt be perſonally executed, unleſs granted to be Vaugh. 181. 
exerciſed by Deputy; and Offices of perſonal Truſt, cannot be aſ- 
ſigned. There is a Difference betwixt a Deputy, and an Aſſignee of? Re 47,48 
an Office; an Aſſignee hath an Intereſt in the Office, and doth all 
Things in his own Name, for whom the Grantor ſhall not anſwer, ex- 
cept in ſpecial Caſes : But tis otherwiſe in Caſe of a Deputy, When 
an Officer hath Power to make an Aſſignee, he may make | Deputies. 
Publick Officers by Patent, cannot be removed at Pleaſure: But pri- 1 Lev. 76. 
vate Officers by Grant, may be turned out at Pleaſure. By Non-uſer, Lit. 358. 
or Miſ-uſer, publick Offices may be forfeited, _ | N 
The King may not grant a Perſon any Office to the Prejudice of: And. 152. 
Freehold of others in their Offices, which is againſt Law; and the 
Judges have refuſed to admit an Officer in ſuch Caſe: A Man cannot Dyer 198. 
be a Judge and Miniſterial Officer in one and the ſame Court. If a 
Perſon uſurps an Office, the Acts of the Officer are void; but if he t Lutv. 308. 
comes in by Colour of Election, &*c. what he doth ſhall be good and 
binding. An Eſtate in an Office durante bene platito, is at the Will of * S4lk. 455. 
the King only, and may be ſurrendered, forfeited; &c. And Officers 
of Juſtice, neglecting Duty, ſhall be fined and impriſoned. 1 Inſt. 233. 
By Statute, all Officers made by the King's Letters Patents within * H. s 1. 
tus Court are to be ſworn to appoint ſuch Glerks and Miniſters under 
them as they will anſwer for, at their Peril; and ſuch as are ſuffi- 5% E. 6. 
cient. The Sale of Offices concerning the Adminiſtration of publick © s. 
Juſtice, the King's Revenue, Cuſtoms, G c. are prohibited; on Pain 
of Forfeiture, and Contracts to be void. But the two Chief Juſtices, 25 Car: 2. 
or Juſtices of Aſſiſe, may grant Offices as before, All Officers Civil . 
and Military are to take the Oaths. And no Office ſhall be void on 
the Death of the King; but continue {ix Months, &. | 
An Infant or Minor is not capable of an Office; even of the Steward- 


ſhip of the Court of a Manor. 
Vide Deputies. 


Ondcal. | 
RDEAL 1s an antient Trial in Criminal Cauſes, practiſed in 
the Time of the Saxons : When the Offender being arraigned, 
pleaded not Guilty, he might chooſe whether - he would put himſelf 
upon God and his Country, by Trial of twelve Men, as at this Day, Terms dee 
or upon God only; and therefore it was called the Judgment of God, 462. 
preſuming that he would deliver the Innocent. 
This Trial was two Ways, by Fire and Water; if the Offender 9 Rep. 32. 
were a Freeman, he was to go bare - footed over nine Plough-Shares, 
fre- hot, and if he eſcaped unhurt, he ſhould be acquitted, and if not 
ſhould be condemned: And if the Offender were of ſervile Condi- Lamb. 
tion, then he ſhould be tried by plunging in- hot ſcalding Water, 68. 
Bat theſe Trials by Ordeals, have been long ſince aboliſh'd; fo as 3 H. 3. 
no Perſons ſhall be tried but by Jur. 1 at o: 
| - GC Ca Outlawry. 
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Outlawry. 


 UTLAWRY is where a Perſon being call'd into the Lau, 
does (after an Original and three Writs return d by the Sheriff 
Non eft Inventus) contemptuouſly refuſe to appear. 
Brad. I. 5. In former Times Outlawty was ſo heinous, that none was outlay” 
2 AN. pl. 3. but for Felony, the Puniſhment whereof was Death; and any Man 
Taft. 125. might kill an Outlaw as a Wolf: But this was prohibited by Statute, 
-  - and none but the Sheriff, by lawful Warrant, may put any Man out- 
law'd for Felony to Death, on Pain to ſuffer the like Puniſhment 2g 
if he had kill'd any other Perſon. And now Outlawries are become 
frequent in Perſonal Actions. 1 1 
Bract. l. 3. Perſons outhwed, are depriv'd of the Benefit of the Law : And if 
for Felony, their Lands, Tenements, Goods and Chattels ſhall be for- 
feited to the King; and if in a Civil Cauſe, their Goods and Cut. 
i Lev. 33. tels. Nothing accrues to the King by an Outlawry in Perſonal Ac. 
tions, but Perception of the Profits, of Lands, &. If after Ou: 
lawry in a Perſonal Action, and before Seizure, the Party outlay'l 
Raym. 1. levies a Fine, the Conuſee ſhall retain againſt the King: But if Sei. 
zure be before che Fine levied, the King thall not be ouſted of his 


Pertiancy.” $2132. | 
id. Upon an Outlawry on Judgment in Debt, ec. the Perſon imme. 
Hardr. 101. diately forfeits his Goods and Chattels; but not Profits of Land, 
x Salk. 395. until Inquiſition taken: And Alienation after Outlawry, before the 
Inquiſition, is a gobd Bar to the King, as to Perception of the Profit, 
The King may iſpoſe of Land of one 'ourlawed, by the Courſe of 
: And. 277. the Exchequer :: But where the Treaſurer and Barons ſold a Leaſe for 
Term of Years, on Reverſal of the'Outlawry Lefſee was reſtored to 
Fe , his Term, Sc. And in theſe Caſes of Lands, there muſt be a Sir: 
. Facitts againſt the Lords mediate and immediate, to ſhew'Cauſe why 
the Party ſhould not have Reſtitution. - Tho' by Outlawry, a Perlan 
Sid. 113. forfeits Goods, Chattels, Leaſes, ec. If a Bankrupt ſuffer himſelf 
to be outlawed, this ſhall hot defeat any Intereſt which the Creditors 
x Salk. 108, had in his Eſtate. Outlawry muſt be pleaded Sub pede Sigilli, or the 
1 on may be refuſed ; but if accepted, no Demur ſhall be for that 
uſe, 2 

Lit. 197. By Outlawry a Man is diſabled to ſue, of which all Men may tale 
: Ind. 122, Advantage by pleading till de Outlawvry-is revers'd , but an Executor 
6 Rep. 53. or Adminiſtrator outlawed, is not diſabled to ſue in Right of the Te 
tator or Inteſtate: And a Mayor and CVmmonalty may ſue for a Cor- 
1 B tho' a Mayor be outlawed. A Woman cannot properly be 
. ad to be outlawed, becauſe Women are not {ſworn to the Kings 
F. N. B. 160. Men are, to be ever within the Law; therefore when they do any 
Act which amounts to Outlawry in à Man, they are called Maire, © 
"he Oh of Age ate bers Pe my ad 

Y h of Alle cannot be dutlawed. A Peer may not 

outlawed, in Civil Cauſes. W | 
Cro. Jac. 423. A Perſon outlawed cannot proſecute in any Court, unleſs it be 
i lofi:1#5. reverſe his Outlawry. And to reverſe-it, he may proceed by Motion 
to inform the Court of ſome Fault in the ' Proceedings ; by Were 
$53; 3 | 


Eo in d His dae ont 16 Coun Cover Days» tak 63 


are miſtaken in the Proclamation ; ſufficient Time is not allowed be- 
tween any of them; the Perſon is miſnam'd ; the Sheriff 's Name lafit. Legs: 
omitted, or miſtaken ; by any Kae be found in the Return of the 7% 77: 
Proclamation, or for want of filing it : Want of Returns and Miſtakes 
in the Writs of Capias, Alias, &c. And ſo if the Exigent and Pro- 
clamation do not go forth tq the proper County where the Party 
dwells; there be no Warrant of Attorney filed for the Plaintiff, the 
ſame Term ſued forth, Oc. | 
Where a Perſon would reverſe an Qutlawry, he muſt have an At. Weed 578, 
torney of Recard to undertake an A pearance to à New Origi I; ang 57” 
is to put in ſpecial Bail, if the Debt or Damage amount to: 10 f. or 
above. And if it be an Outlawry after u ien, it cannot be re- 
vers d' till Satisfaction acknowledged by the Plaintiff on Record; or 
the Defendant hath brought the Money into Curt. If Outlawry be 3 Lev. 245: 
revers'd, the Plaintiff may declare againſt the Defendant for 0 ame 
Cauſe of Action in two Terms, upon à new Original, and in another 
County, &c. Perſons outlawed in Felony, cannot be bail'd, being gauge 187. 
| attainted in Law; but they may appear in Perſon, and plead Error in 105. ng 
Avoidance of the Outlawry, Oc. In a Civil 2 i one appears 
before he is returned outlawed, he may ſuperſzde the Exigent, and 
appear without Bail. ee eee 
On Outlawry in Treaſon or Felony, it may be revers d by Writ of * 128. 259. 
— or FR z _ it m_ been obſery'd, that few of theſe Out- 5 f. 5- 
wries are valid, by reaſon the Statutes are not purſued. ' By. Statute 3 H. 6 10. 
Outlaw pt ng =) Treaſon, that ſis t 9 dee nall be 5 EA. 6. 11. 
zood in Law ; but the Party within one Year afier, may Meld him- 
ſelt to the Chief Juſtice of England, and e | = LO —.— on 
which he was outlaw'd ; and being acquit, ſhall be diſcharg'd of ſuch 
Oudlawry : IF a Perſon abrogddo ger com in within a Year, he is 6H. 8.14 
dar d of his Writ of Error; and when an, Outlayry of Treaſon, Wood's Ind. 
fc. is revers'd, the Party malt ple to the Inditment 9 
If a Man commits Murder, apd.after the Exigent awarded, he flieth » Cro. 464. 
| out of the Kingdom, and then is outlawed, it is ſaid he ſhall not re- 
| verſe it; becauſe he fled on purpoſe to avoid the Law, and therefore 2 Nelf. Abr. 
may not have Benefit of it: But if the Attorney General, &c. con- 1223: 
| feſs that he was beyond Sea. before and after-Qutlawry, he may re- 
| verſe the ſame. As ſuing to Outlawry in Civil Actions, is only where 2 Salk. 495 
| 2 * is bags _ be —_ et not ſufficient Eſtate, &c. 
the Party be well known, lives publickly, and is ſufficient, and 
* outlaws, him, he ſhall be order!d to xeverſe, * his oyn 
Charge. 1 
In E. R. one may appear by; Attorney, and reverſe an Outlawry 4 5 W.4M. 
virhout Bail; except in Treaſpn, and Felony, or where ſpecial Bail“? 
$ {hall be order d by the Court. And when a Perſon is taken upon a 


Capias Utlagatum, the Sheriff is to take an Attorney's Engagement to 
appear for him, were ſpecial Bail & not rechir d,, and hiv Bend with 
ureties to appear, where tis required. e 
& The Court of B. R. will not reverſe an Qutlawry, tho both Par- Lill. 262. 
dies conſent; except there be Exror in the Outlawry, the King being 
cer d as well as the Parties. Judgment in Outlawry is given by 
LCoronerd of Counties ; uulels it be in Londen, where 'tis pronounced 
: by the Recorder, ee 


A Capia: 
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A Capias Utlagatum, is either general apainſt the Body, or ſpecial 
againſt the Body, Lat and Goods, 


Bes Exigent. 


; 


Pyer ot Deeds. 


bro op 0 of a Deed is where a Man brings an Action of Debt upon 
a Bond, and the Defendant appears, and prays that he may her 
the Bond read wherewith he is charged; which ſhall be allow'd him 


before he pleads thereto. yy 
To demand Oyer of an Obligation, is not only to deſire the Plain- 
Hob. 217- tiff 's Attorney to read the Obligation, or to have a Sight of it; but 
to have a Copy, that the Defendant may conſider what to plead to the 
Action. And when upon Oyer of the Deed, it is enter'd, the whok 

Lutw, 1644. Caſe appears to the Court, as if the Deed were in Plea, But Oyer of 
2 a Deed cannot be demanded, but during the Term it is in Court; 

5 Rep. 76. and that is all the Term wherein it is produced: And then it may be 
enter'd in hæc Verba, and there may be a Demurrer or Iſſue upon it; 

but of another Term it cannot be done, the Deed being out of the 

5 Rep. 74. Court, In B. R. you may pray Oyer after Imparlance ; but not 
Mod. Ca, 28, Where there may be Oyer, the Party (demanding it) is not bound 
do plead without it. But the Defendant may plead without it, if he 
will, on taking upon him to remember the Bond, &c, Tho! if he 

pleads without Oyer, he cannot after wave his Plea ; and demand 


er; + ane 
1 841K. 7. 15 a Perſon is miſnamed in a Bond, &. the Defendant is to plead 
ti,, and that he made no fuch Deed, without craving Oyer ; by which 

he would admit his Name to be true, 
If Executors bring Action of Debt, the Defendant may demand 


Oyer of the Teſtament. 


DOyper and Terminer. 

9 and Terminer is a Commiſſion directed to the Judges, a0! 
4 Inſt. 162, other Gentlemen of the County; by Virtue of which the 
163. have Power to hear and determine Treaſons, Felonies, and all manner 
2 Inft. 419. of Miſdemeanors. It is the largeſt Commiſſion that the Judges hate, 
and is general, for trying all Offenders and Offences ; or ſpecial, ! 
F. N. B. 110. try only particular Perſons, or Offences. The Juſtices of Aſſize have 
| one Commiſſion of Oyer and Terminer directed to them, which 3 
2 E.3. 2. general: And where there is ſome ſudden Inſurrection, or Treſpsb 
committed, which requires ſpeedy Reformation; then a ſpecial Com 

miſſion is immediately granted, 5 5 
Wood 478. On Commiſſion o Oy er and Terminer, unleſs there be likewiſe 
Commiſſion of Gaol-Delivery, or it be a ſpecial Commiſſion; tf 
Judges cannot proceed but on Indictments taken before n 7 


3 
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And Juſtices of Gaol Delivery, may not proceed, but on Indictments.z Has. 24 
found before other Juſtices, as of the Peace, &c. 

If a Commiſſion of Oyer and Terminer, &c. be awarded to cer- Lid. 18. 
tain Perſons to enquire at ſuch a Place, they cannot open their Com- 
miſſion at, or adjourn it to another, 


Pain fort t dure. 


A I'N- fort & dure, is a ſpecial Puniſhment inflicted by Law, on an 
Offender who refuſes to plead, and put himſelf upon Trial. 
| If he ſtands mute out of Stubborneſs, or does not plead directly to 3 Int 217. 
| the Fad, or put himſelf on Trial by the Country, he ſhall be put to Kc. 2, 28. 
| the Penance of Pain fort & dure, in Cafes of Petit Treaſon, and 
| Felony, and forfeit his Goods: And the Judgment is that the Crimi- 2 Inf. 178. 
mal ſhall be remanded to Priſon, and there laid in ſome low and dark 
| Room, where he is to lie naked on the Ground, with his Arms and 

extended with Cords, and there ſhall be laid on his Body as 
much Weight as he can bear, and more, till he is dead. Before this 2 Hawk. 331. 
| Judgment paſſes, the Court orders a Taſte to be given the Criminal of 
| the Pain to be endured, and tries all Methods to perſuade him to 
| plead ; and antiently the Judgment was not that he ſhould continue 
till he were dead, but 'till he ſhould anſwer, Gr. Women ſtanding * Ind. 177. 
mute in Felony, are liable to Pain fort & dure, as well as Men. 

Some Criminals have been preſſed to Death, to prevent Attainder, * nf 301. 
and Corruption of Blood, and Forfeiture of Lands: But upon ſtand- 3 Inſt. 217. 
ing mute in High Treaſon, the Offenders ſhall have ſuch Judgment, 
as if they had been convicted by Confeſſion, or Verdict. 


Paramount. 


ARAMOUNT is a Word uſed in our Law, ſignifiying the 

higheſt Lord of the Fee, of Lands, Tenements, or Heredita- 

| ments, There may be a Lord Meſne, where Lands are held of an F:N-B. :35- 
| inferior Lord, who holds them of a Superior, under certain Services; 468. > 
which ſuperior Lord, is Lord Paramount: All Honours that have 

© Manors under them, have ſuperior Lords Paramount; and the King * Inf. 1. 

| 5 Chief Lord, or Lord Paramount, of all Lands in the Kingdom, 
Al Lands being ſaid to be holden of the King. 


Dddd Parapher- 
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Paraphernalia. 


P4 RAPHERNALIA are Goods which a Wife challengeth he. 
ſides her Dower. A Wife after the Death of her Huſband, may 


. 


claim her Paraphernalia, or neceſſary Apparel; and Cloth given her 

to make a Garment, &c. And the Huſband cannot diſpoſe of then 

by Will: But ſhe ſhall not be entitled to exceſſive Apparel, beyond 

1 Roll. Abr. her Rank or Degree. Necklaces, Diamonds, Gold Watches, Gr. may 

9 Cie. 343. be Paraphernalia, where uſually worn by the Wife, and ſuitable ty 

Kitch. 369, her Quality, according to the Faſhion of the Times, if there are Af. 

370. | ſets to pay Debts, and Legacies : Tho' theſe the Huſband may give 
4 ray away by Will, &c. Bo: 

| By Cuſtom, a Widow may. likewiſe have the Furniture of her 

Chamber. | 15 | 


Parceners and Partition, 


RCENERS by the Common Law are, where a Man ſeiſed 

of an Eſtate of Inheritance in Lands or Tenements, hath n9 

Iſſue but Daughters, and the Lands after his Death diſcend to ſuch 

Daughters; or where he dies without any Iſſue, and it diſcends to his 

Siſters, or other Females; then they are called Parceners, and make 

2 Inſt, 164, but one Heir to their Anceſtor, and have but one Freehold, But tho 

= they are ſaid to have but one Freehold z yet in Judgment of Lan, 
between themſelves, they have to many Purpoſes ſeveral Freeholds, 

Lit. 242,254 None are Parceners according to the Common Law, but Femals, 

or the Heirs of Females, who come to Lands by Diſcent : But where 

a Perſon hath but one Daughter, ſhe ſhall not be call'd Parcener, but 

Heir, &c. If a Man hath Iſſue two Daughters, and the eldeſt has 

divers Sons and Daughters, and the youngeſt ſeveral Daughters ; the 

r Inſt, 164. eldeſt Son of the eldeſt Siſter ſhall not only inherit, but all the Daugh- 

ters of the youngeſt; and he is Parcener with them, and -ſhall have 

Lit. 243. his Mother's Part, viz. one Moiety of the Land: And they are 

termed Parceners, becauſe by the Writ de Partione facienda, the Lav 

vu conſtrain them to make Partition; tho” they may do it by Con. 

nt. ert | 1 

1540. Parceners are to make Partition of the Lands diſcended : And ths 

i Init. 164. Partition may be four Ways, viz. Firſt, when they themſelves divide 
Terms deLey the Land equally into ſo many Parts, as there are Parceners, and es 

4712472 chuſes one Share or Part, the eldeſt firſt, and ſo the one after anothe, 

Sc. Secondly, when they make Agreement to chuſe certain Friend 

to make Divifion for them: Thirdly, Partition by Agreement on div 

Lit. 248. ding the Lands, and drawing Lots for the ſeveral Parts. Fourthly, 

Partition by Writ de Partitione faciends, which is by Compulliot 

where ſome agree to Partition, and others do not : And when Judgment 

is given on a Writ of Partition, it is that the Sheriff ſhall go to the 

Lands, and by the Oaths of twelve Men make Partition between tie 

Parties, without any Mention of Preference to the eldeſt Siſter, 5 E 


3 
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Thus Partitions may be voluntary, or compulſory : And if there be pyer 38. 
three Parceners, and the eldeſt purchaſes the Part of the youngeſt, 
ſhe may bring Writ of Partition againſt the middle Siſter. And ſo it 
is if the eldeſt Siſter takes Huſband, who purchaſes the Part belonging 
to the youngeſt. Partitions may be made of any Eſtate of Freehold, « Ing. 166. 
or Term of Years,. &c. and ought to be according to the Quality, 
and true Value of the Lands, and be equal. But if Partition be made i tng. 156, 
by Parceners of full Age, and ſane Memorie, it binds them for ever, 179: 
whether equal or unequal, if it be made of Lands in Fee; and if of 
Lands entail'd, it ſhall; bind the Parties for their Lives, but not their 
Iſſue, unleſs it be equal. If it be unequal, the Iſſue of her that has 
the leſſer Part may after her Deceaſe diſagree, and enter and occupy 
in common with the Aunt. Alſo where a Perſon makes Partition un- 
der Age, ſhe may at her full Age diſagree to it. 
It hath been held, that tho a Partition is unequal, if *tis by Writ « Ind. 171. 
it cannot be avoided ; but if by Deed, it may by Entry: Partition 
made by Virtue of the King's Writ,” and Judgment given thereon, 
ſhall be binding to all Parties, and remain firm and ſtable for ever, 
The Sheriff muſt be preſent on the Land when Partition is made, or Cro. Car. g, 
the Return of the Writ ſhall not be filed, but a new Writ of Par- '* - 
tition ordered. And if a High Sheriff can't be preſent at any Judg- 8 K 9 W. z. 
ment gn Partition, the Under Sheriff in Preſence of two Juſtices of 
Peace, ſhall proceed to Execution of the Writ by Inquiſition ; and the 
High Sheriff is to make the Return, &c. On Writ to the Sheriff to Godb. 265. 
make Partition of Lands, part was allotted to ane, and the Jury _ 
would not aſſiſt in making Partition of the other Part; which, being 
return'd on the Writ, an Attachment was moved for againſt the Jury, 
and new Writ to the Sheriff, CCC 
In Parcenery, if the Eſtate in Part be evicted, that ſhall avoid the « 1ag. 13. 
Partition in the Whole; Partition implying a Warranty and Condi. 
tion in Law to enter upon the Whole on Eviction, like to Exchange of 
Lands. And if after Partion, one of the Parts is recovered from a Par- Rep. 87. 
cener by lawful Title, the ſhall compel the others to make a new Par- 
tition. Parceners cannot make Severance of an Inheritance, as for one Cro. El. 902. 
to have the Land for one Time, and another for another Time, Gc. 
ach is to have her Part abſolutely : But if they have an Advowſon, 
they may preſent by Turns; and where there is a Common, Ge. 
which may not be divided, one may have it for one Year, and another « Ing. 164. 
Parcenery is not ſevered or divided in Law by the Death of any of 1 Ind. r6;, 
the Parceners; when one dies, her Part ſhall deſcend to her Hue : 
And Men deſcending from Daughters, may be Coparceners, and ſhall 
| Jointly plead, &c. On Partition of Lands held in Tail, by Death of New Nat. Br. 
one Siſter without Iſſue, 24 other Siſter as Heir in Tail will be enti- 76. 
tled to the whole Land; and may have a Formedon where the firſt Par- 
cener hath aliened, &. Alſo the Writ Nuper Obiit lies for one Par- F. N. B. 197. 
dener deforced by another. If a Parcener make a Feoftment in Fee of 1 Ind. 167. 
her Part, this js a Severance of the Coparcenary, G0. 
here are Parceners by Cuſtom, where Lands in Fee-ſimple or Fee- Lit. 265. 
tail of the 'Fequre of Gavelkind, diſccnd to all the Sons, who ſhall 
8 N od er alogim rn 
| eProcels in Writ of Partition, how to be awarded, and Judgment s « g w. z. 
| tenor, Be. Ke this rare, ee 
i Pardons. 
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Pardons. 


ARDON is the remitting or forgiving of any Crime, or Tranf. 
greſſion againſt the Laws: And Pardons are * or particu- 
lar; general, by Act of Parliament, or Charter of the King, on ſome 
ublick Occaſion, as at a Coronation, Oc. particular, at any other 
1 Inſt, 274. Time when any Offence is committed; and the King may annex 
Conditions to his Pardon, on Performance whereof the Validity of it 
depends, as upon Condition of Tranſportation, Oc. 
3 Ind. 233, A general Pardon by Act of Parliament muſt be taken Notice of b 
** the Court; and the Charter of the King, is to be pleaded under the 
H. P. C. 250. Great Seal. He that will take the Benefit of a general Pardon, ought 
to plead the Statute by which the Pardon was granted; and if there 
be an Exception in the Pardon, he muſt ſhew that he 1s not any 
1 Lev. 25. of the Perſons excepted, A general Pardon, ſhall be taken moſt be. 
5 Rep. 49. neficially for the Subject ; and moſt ſtrongly againſt the King. But 
tho' a general Pardon doth pardon publick Offences againſt the Com- 
mon Wealth, it doth not pardon private Injuries to particular Perſons, 
2 Lill. 271. If one have a Charter of Pardon for Felony, the Court ought to al- 
low it, upon Requeſt of the Party, on his producing it at the Bar, 
2 H.P.C.398. and praying, upon his Knees, that it may be allowed: It will be Er- 
ror to allow a Man the Benefit of a Pardon, if it is not pleaded, 
And if there be Variance between the Record on which a Perſon is 
convicted or attainted, and his Charter of Pardon; if it be not repug- 
nant, but the ſame Perſon or Thing are meant in both, it may be ſup- 
ply'd by Averments, 4 7 
4 Rep. 33. 4 Pardon for Treaſon cannot be pleaded, till the Priſoner is charged 
4 Ind. 235. with Indictment for the Offence conimitted. The Acceptance of 
Pardon, is an Argument of Guilt ; and he that pleads it, confeſſeth 
5 Rep. 110. the Fact: But a Perſon may wave it. If one obtains a Pardon, be- 
fore Conviction; he ſhall forfeit nothing. A Pardon of all Felons, 
1 Inſt. 8, 391, does not extend to Piracy; it cannot be extended beyond the exprels 
Words : And a Pardon of all Felonies, is no Bar to Execution, where 
a Felon is attainted ; nor does a Pardon of all Attainders, or Execu- 
316. r5, tions, pardon the Felony, A Charter of Pardon after Attainder i 
whe en 12 or Felony, does not reſtore the Blood; which muſt be by Par- 
ment, * ; 
The King may by Pardon reſtore one attainted of Treaſon to h 
2 H.P.C.306. Lands, &c. o* no Pardon without expreſs Words of Reſtitution, 
ſhall diveſt the King or a Subje& of an Intereſt in Lands or Goods 
veſted by Attainder precedent ; but Pardon prior to a Conviction, wil 
2 Lill, Abr. prevent any Forfeiture of Lands and Goods. A general Pardon doth 
2755 diſcharge not only the Puniſhment of the Offender; but alſo tit 
Guilt of the Offence, ſo that in Eye of the Law the Perſon is inno- 
2 Hawk. 395. cent, as if he had never done it : To call a Perſon Traitor or Felo!, 


after pardon'd of the Crimes, is a Scandal for which Action lies; the 
Pardon makes him a new Men, and reſtores his Credit, that 
2 Salk. 513. may be a good Witneſs, Gr. When Diſability is part of the 105 
ment by A& of Parliament, as in Convictions of Perjury on the dt. 
tute, the King's ſpecial Pardon can't remove it; but a gen hon 
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may: It is otherwiſe, where the Diſability is by the Common Law. 3 gatk. 264 
Pardon of Murder was allow'd, on the Party's producing a Writ of His] NI. 
Allowance, certifying that he had found Sureties for the Peace, &c. 
It was held, that the King may pardon on Indictment for Murder; as 2 Salk. 499. 
well as the Party diſcharge Appeal for that Crime. 4 Mod. 63. 
The Power of pardoning all Offences, is inſeparably incident to the Sd. Rep. 
Crown, by the Common Law. But the King pardons no Treaſons Hatt. 21. 
by Implications, but by ſpecial Words of Pardon. A Pardon of Raym. 13. 
Murder, &c. ſhall not be allowed without Writ of Allowance di- 
rected to the Juſtices The King's Power to pardon Offences is re- 
ſtrained by Statute, in Caſes of Murder; and where an Appeal is 2 Ing. 316. 
brought, at the Suit of the Subject, by the Laws of England, a Mur- 
derer could never be pardon d. But if on Appeal, the Offender is 5 Rep. 30. 
found guilty of Manſlaughter, the King may pardon the burning in 
the Hand; tho at the Suit of the Party. The King may pardon 3 Inf. 235. 
Crimes, Puniſhments, Gc. And in Forgery, the corporal Puniſh- 
ment, which tends to common Example; but the Plaintiff cannot re- 3 Init. 171. 
leaſe it. | 
By our Statutes, no Charter of Pardon is to be granted for Murs : E. 3. 
der; only where one killeth another in his own Defence, or by Miſ- 
adventure. No Pardon of the Death of a Man, or other Felony, is 4 E. 3. 15. 
to be, but where the King may do it conſiſtent with his Coronation- 
Oath. The Offence is to be particularly ſpecified in Pardons ; no 13 R. 2. 1. 
Pardons of Treaſon or Felony ſhall paſs without Warrant of the 
Privy-Seal ; and if the Offence is found Wilful Murder, the Pardon 16 R. 2. g. 
ſhall not be allow'd. In Appeal of Death, Rape, Robbery, &*c. the 
King cannot pardon. 
And the King cannot pardon an Offence before committed, 


Pariſhes, and Uills. 


| > x nn is the Circuit of Ground in which the People that be- 
long to one Church do inhabit. | 

It is ſaid Pariſhes were ordained by the Lateran Council; by which Hob. 296. 
every Perſon was to pay Tithes to his Pariſh Prieſt : But the Lord alle 35.89 
Chief Juſtice Holt held, that Pariſhes were inſtituted for the Benefit 
of the People, and not of the Parſon. Antiently a Pariſh did ſignify 
what we now call the Dioceſe of a Biſhop. | 
A Pariſh may have many Vills in it; but generally a Pariſh ſhall 
not be accounted to have more than one Vill, except the contrary be 
ſhewed. And it ſhall not be intended that there is more than one 
Pariſh in a City, unleſs the contrary appear. An antient Vill in a Cro. Car. g2, 
Pariſh, that Time out of Mind hath had a Church of its own, and 3% 396. 
Churchwardens, and Parochial Rights, being reputed as a Pariſh, is a 2 Koll. Rep. 
| Pariſh within the Statute 43 Eliz. to provide for its Poor. Where a 
| there are ſeveral Vills in a Pariſh, they have uſually Peace-Officers, 
and Overſeers of the Poor, Oc. for every particular Vill. 
| To make a Vill a Pariſh in Reputation within 43 Eliz. it muſt : Selk. 5or. 
have a. Parochial Chapel, Chapel-Wardens and Sacraments, at the 
Time that Statute was made. Every Pariſh is to keep their own 

Eeee Poor, 
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43 Eliz. e. 2. Poor, by this Statute : And if a Highway lie in the Pariſh, it is 
obliged to repair the ſame, G8. 
Attorneys, Phyſicians, Apothecaries, Oc. are excuſed from Pariſh 


Offices, 
Parks. 


PARK is a large Quantity of Ground, encloſed and privileged 

for wild Beaſts of Chaſe, by the King's Grant, or Preſcription; 
But no Man can now erect a Park, without Licence under the Broad. 
Seal. 

1 Inſl. 2334 A Park muſt be encloſed ; if it lies open, it is Cauſe of Forfeiture 
2 Cra. 199: and Seizure into the King's Hands: And if the Park be open, the 

Ce. 39" Owner cannot have an Action againſt thoſe that hunt in it. To a Park 

three Things are requiſite ; a Grant or Preſcription ; Incloſures by 
Pale, Wall, or Hedge; and Beaſts of a Park, ſuch as Deer, ec. 4 
Park conſiſts of Vert, Veniſon, and Incloſure; and if it be determi. 
ned in any of them, it is a total Diſparking. There are Parks in 
Reputation, erected without lawful Warrant; the Owners whereof 
=__ bring Actions for killing their Deer. 

4 Inft. 314. arks are ſubje& to the Cognizance of the Common Law); and not 
| 13 Car. 2. to beruled by the Foreſt Laws. And by Statute, the Taking or Kil- 
| ling of Deer in Parks, or encloſed Grounds, incurs a Penalty of 30 
| Wa and unlawful hunting or courſing 20 1. And on Non-Payment, the 

. Offenders ſhall ſuffer a Year's Impriſonment, and be ſet on the Pillory, 
Park-Keepers killing Deer, without the Owner's Conſent, are to for- 

5 Geo. i. c. 15, feit 50 I. Pulling down Walls, &. of Parks, Offenders are liable 
| 25 to the ſame Penalty as for killing Deer. And where Perſons are con- 
| vided on the Statutes againſt Deer-ſtealing, before a Judge of Gaol- 
Delivery, they may be tranſported for ſeven Years, 

Perſons hunting in Parks, armed with Fire-Arms, or other Mes- 
pons, having their Faces black'd and diſguiſed ; or robbing Warrens, 
ſhooting at Perſons, ſending Threatning Letters demanding Money, 
c. are guilty of Felony : And Proclamation to be made for the Ot- 


fenders to ſurrender themſelves. 


| 9 Geo. 1. c. 22. 


Parliament. 


: | HE Parliament is the great Aſſembly of the States of the King- 

dom, to treat of the weighty Affairs of the Realm; and it s 

the higheſt, moſt honourable, and abſolute Court of Juſtice in Ex- 

land. It conſiſts in its Legiſſative Power, of the King, Lords Spiri- 

tual, Temporal, and Commons; - who are called to Parliament, by 

« Toft. 199. the King's Writ of Summons, out of Chancery; and every Member 
4 ini. 15 2. of the Commons, tho choſe for one particular Place, ſerves for the 

whole Kingdom. A ; 

4 Inft.6,7 The Parliament cannot begin but by the Royal Preſence of the 
King, in Perſon, or by Repreſentation by Letters Patent or Conmit- 

r Inſt, 110. ſion: And the King only, in Perſon, or by ſuch — * 

2 | 
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diſſolve the Parliament. But if the Parliament is prorogued, upon 
Return of the Writ of Summons, it begins at the End of the Proro- 
gation. The Parliament begins on the firſt Day of Sitting; and eve- Raym. 120. 
Seflion is a new Parliament. Courts ex Oficio are to take Notice 1 Lev. 165, 
of the Beginning, Prorogation, and End of every Parliament. All?“ 
Orders of Parliament determine by Prorogation: And one taken by 
Order of Parliament, after their Prorogation, ſhall be diſcharged. 
But the Diſſolution of a Parliament, doth not alter the State of Im- ay. — 
| peachments, brought up by the Commons in a preceding Parli ?- 
ment. | 
| The Juriſdiction of the Parliament, is unlimitted, and without I*ft. 110. 
Bounds ; in making Laws, &c. And hath its own proper Laws and 4 Inſt. 14. 
Cuſtoms for its Direction, called the Laws and Cuſtoms of Parlia- 
ment : So that the Judges ought not to give any Opinion, of Matters 
done in Parliament; which are not to be decided by the Common 
Law. The Lords and Commons in their reſpe&ive Houſes, and both 4 In#-23- 
| Houſes together, have Power of Judicature; and the Commons co- 2 Ing. 536. 
ming from all Parts of the Kingdom, are the general Inquiſitors, 
The Houſe of Lords is a diſtinct Court of Judicature, to try Cauſes 4 Init. 21. 
of Life and Death, Appeals from Decrees of Chancery, on Writs of 
Error, to reverſe Judgments in B. R. &c. All their Decrees are as 1 Lev. 165. 
Judgments ; and Judgment given in Parliament, may be executed by 
the Lord Chancellor. Alſo the Houſe of Commons have a diſtinct 2 1»ft. 536. 
Court, to examine Elections, expel their own Members, commit them 
or others to Priſon, &c. And the Book of the Clerk of the Houſe 4 Inſt. 23. 
of Commons is a Record. 
The Lords have one that preſides as Speaker in common Affairs, 
uſually the Chancellor ; and the Commons have their Speaker choſen 
the Houſe, but to be approv'd of by the King. In laying Taxes, 4 Int. 34 
e Bill is to begin in the Commons Houſe, Gr. If one be duly 4 Inf. 49. 
elected a Member of Parliament, and the Sheriff returns another, the 
Return muſt be reformed and amended; and he that is truly elected 
is to be inſerted, and the Name of the other razed out: Alſo Action 
on the Caſe lies againſt the Returning Officer. But this Action may Lutw. 88. 
not be had on a double Return; for the Matter may be determined in; Nag Nb, 
the Houſe, and when the Right is decided, one Indenture taken off zo. 
the File, &c. Tho' the laſt Determination of the Houſe of Com- 
mons concerning Right of Election is to be purſued : In double 
Returns, it has been formerly the Practice, that neither one nor the 
other Party ſhould fit till determined. Refuſing to take an Elector's 1 Salk. rg. 
Vote, adjudg'd not actionable at Law, contrary to the Opinion of Holt 
C. J. But the Judgment was revers'd in the Houſe of Lords. 
All Elections of Members ought to be free: The Knights of Shires 
ſhould be Reſident in Counties for which choſen; and Citizens and 4 Ing. 48. 
Burgeſſes reſide in, and be free of the ſame Cities and Boroughs. An 
Alien, a Man attainted of | Treaſon or Felony, or one outlaw'd, &. 
may not be elected of the Parliament; nor may any Perſons under 
the Age of twenty-one Years, fit in Parliament; Clergymen are not 4 Inft. 47. 
eligible in the Houſe of Commons, being of another Body; none of 
the e Judges" of the Courts at Weſtminſter, may be choſen, who are 
Aſſiſtants. to the Houſe of Lords; but Perſons that have Judicial 
Places in other Courts may. Any of the Profeſſion of the Law, are 
eligible; but Officers and Penſioners were not by this Statute; now i W. 4. 
. — 
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6 Ann, an Officer may be elected again, on a new Writ, G. Perſons inca- 
| ble, fitting or voting in the Houſe, are liable to 500 J. Forfeiture, 

8 H. 6. c.. By Statute, Election of Knights of the Shire, is to be made by a 
Majority of Voices reſident in the County, the Electors having 40 ,, 
23 H. 6. 15. per Anmmum Freehold Eſtate, Sheriffs on the Receipt of Writs, are to 
deliver Precepts to every Mayor and Bailiff of Cities, Boroughs, Gs. 
to make Elections of Members to Parliament, and Returns ſhall be 
6 H. 8. 16. between them and the Electors by Indenture. No Member of Par- 
liament ſhall depart from the Parliament, without Licence from the 
5 Eliz. 1. Speaker and Commons aſſembled. Peers and Members of Parliament 
30Car.2.c. i. are to take the Oaths before they fit and vote in the Houſe, Ney 
Parliaments ſhall be choſen once in three Years : And no Parliament 
6 W. & M. 2. is to continue longer than three Years. Candidates are not to make 
 7W:3-©4 Preſents to or treat Electors, after the Teſte of the Writ of Election 
7&8W.3. on Pain of Diſability to ſerve as Members. Falſe Returns of Members 
* of Parliament, incur double Damages; and giving any Reward for: 
7 * ü W. z. double or falſe Return, ſhall forfeit 300 J. There muſt be forty Djs 
* between the Teſte and Return of the Writ of Summons to Parla. 
ment; and Sheriffs muſt take Polls of Freeholders in County-Cours, 
10& ft W. z. without unneſſary Adjournments, &c. and make their Returns in 
„ Aun. 3. fourteen Days after the Election, on Pain of 500 1, No Perſon i 
A , qualified to be a Member of Parliament, who hath not an Eſtate 
reehold or Copyhold of 600 J. per Annum, a Knight of the Shue, 
and 300 J. per Annum, a Burgeſs, clear of all Incumbrances; except 
10 Ann. 22. the eldeſt Son of a Peer, c. And Candidates are to make Oath d 
the Value of Eſtates. Perſons making colluſive Grants and Conve). 
ances to qualify Voters, and thoſe voting by them, ſhall forfeit 40 

and the — be abſolute againſt the Makers. 
x Geo. 1. c. 3. The Parliament is not diſſolved by the Death of a King, or Quern 
36. Gr. And the Continuance of Parliaments is enlarged to ſeven Len 
2 Geo. 2. 24. Computed from the Time appointed for their meeting. Ele&ors of 
Members of Parliament, to take an Oath that they have not had any 
Money, Gift, Reward, Place, &*c. or Promiſe for ſuch, to give their 
Votes; and Returning Officers to take the like Oath, as to making 
Returns: And if any Electors aſk or take Money, ec. or other Per- 
ſons bribe or corrupt them, they are liable to 500 J. Penalty, and di- 
_— to vote in Elections, to hold any Office or Franchiſe, Vide the 

arutes. - 


Peſvilege of Members of Parliament. vide Pꝛivilege. 
Parſon, and Parſonage. 


[ARSON is the Rector of a Church Parochial ; he repreſents bs 
Church, and ſuſtains it as well in ſuing as being ſued, ow 
touching the ſame. But the Word Parſon in a large Senſe i udes all 
- Clergymen, having ſpiritual Preferments. | 2 0 
The Things requiſite to make a Parſon of a Church, are Hol) Oi. 
Gan, 33, ders, Preſentation, Inſtitution and Induction into a Benefice. -None'® 
to be ordained Prieſt or Deacon, without a Title, ec. which eh 
certain Place where he may exerciſe his Function, and on which 
2 | 


Q tb *Yy oe tm my , 1 mf 


my 


* - 
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may live: Nor can any be admitted into Prieſts Orders till the Age of 13 El. e. 12. 
24. And muſt ſubſcribe the 39 Axticles of Religion, without any Re- 
ſerve, When one is ordained, | hel may be preſented to a Parſonage ; 4 Ind. 324. 
But may be refuſed, if he be not of Ability of Learning, and honeſt 2 Init. 63x. 
Converlation, if he be an Outlay,, Hererick, Schiſmatick, Alien, Ge, fn f, 

The Clerk being found qualified in all Reſpects, is admitted, inſtituted « Inv. 344. 
and inducted, which make him compleat Parſon. And when a Per- Ing. 120. 
fon is compleat Parſon, he may ceaſe to be Parſon of the Church; by , Rer. 75.76. 
Death or Ceſſion, which is taking a ſecond Benefice contrary to Statute; 
by Reſignation, to the Biſhop; by bigs for Simony, Noncot fornii- 
ty to the Canons, as to doing his Duty, for Adultery, Cc. | 

There may be two ſeveral Parſons in one Church, one of one Ind. 17, 18. 
Moiety, and the other of the other; and a Part of the Church and 
Town allotted to each: And be:two that make one Parſon in a Church, 
preſented by one Patron. Arid Parſons ought to abide on their Recto- 6 Reps 21. 
ries, in the Parſonage Houſe ; but lawful impriſonment, Sickneſs, 
want of a 3 Houle, gare good: Excuſes for Non-reſidency, * Cen. 295k 

t 


And Chaplains to thi 


e Nobility, Oc. ate diſpens'd with by Statute. 

Parſons are not obliged to appear at the Sheriffs Turn, or Court F. N. B. 160. 
Leet, Oc. and according to Lord Cote, at Common Law a Parſon 
could not be arreſted ; Parſons ought not to be arreſted in going to or : Rep. 100. 
returning from Divine Service; nor any others who attend them. 0 E. 3. 5. 
No Parſon or Spiritual Perſon, ſhall take Farms, or Leaſes of Lands, ., H. f. c. 23. 
under the Penalty of 10 l. per Month Forfeiture, Nor buy any Mer- 
chandize, Corn, Cattle, Oc. to ſell again, on Pain of forfeiting treble 
Value. But he may buy Horſes, or other Cattle for his neceſſary 
Uſe, and manuring his Glebe, and Church Lande. 

A Parſonage or ReQory, isa Pariſh Church, endowed with a Houſe, 
Gln, Tub Pod . fo es ab,” 

See Advowſon, Church, Inſtitution. 


AT RON is he who hath the Gift and Diſpoſition of a Benefice: 
And Patronage ariſes from this Reaſon, that the Gift of Churches 
belonged to ſuch good Men, as either built or endowed them with 


£3 -1 


. #3 


great Part of their Revenues | 
There are three Cauſes of Patronage; Ratione findationis, where Terms de 

one ſolely founds a Church; Ratione donationis, when one only en- Lig Non 29% 

dows it; Ratione fundi, where à Man erects a Church on his own 

Ground. And Times it is by Reaſon of all three. 
Where a Church becomes void by the Death of the Incumbent, the 3 Leon. 46. 

Patron at his Peril is to take Notice of it, in making Preſentation: But 

if there be an Avoidance by Reſignation, or Deprivation, he ſhall have 

ſix Months Time after Notice, p <4 A Patron may revoke his Preſen- Latch. 192. 

tation, before Inſtitution : And if a Patron preſents firſt one Clerk, 

and then another, the Biſhop may inſtitute which he pleaſes; unleſs — _ 

the Patron revoke his Preſentation of one of them, before he is admit- 


ted by the Biſhop. 
2 F Ffff If 
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F. x. x. 33. Af there ds 4 Ae of Neiminarion'irvans]-ancofPreftneation in 1 15 
ther, to the fame Benefice; he that hath the Right of Nomination is 
1 Kell. Abr. the true Patron, and che other is. to preſent his Clerk. If a Church 
3845 15. becomes fitigious by the Pteſentation of two ſeveral Patrons of their 
; Clerks, upon Requeſt of either, the Biſhop is to Award wr" 5 Patrona- 
Tus, or Commiſion n to- 1ngaire-into-who- -hasthe Title, and is the r 

ful Patron; which being found, ne 1 is to ure accordingly _ Clerk 

of hin that has Right, on ted 10 TS 1 1 

If che Biſhop admits any ar Clerk; the en may ſave his 

Remedy againſt the Biſhop, and recover the Preſentation with D- 


mages, 5 12 
5 i Ml n „ 143 4 L440 4 E 
Vide Advowoſon, Lapſe, nenen. 1 
"his bs 1 40 1 Bu 
baun and Pledgt 3. | an 
A | 2 55 12 1 12 A 2 oil ien me 
We A whe 5 855 or Gije depoſited as a Security for Re-payme 
nt. ty As de wal Dior A @& a 4 2d ba » 
24 7 f 
1 Shall a genaral Property therein; they car 
Lit. Rep 232 Net opt by ce arty Tha hach them; nor be taken in Exec 
a 47 En for hig Ay ah ey de otherwiſe put in-Execution, G- wy 
till the Hebt Eg ni my ey de nere hath @ {pecial Property n E 
Goods;* to detain them for his Security; he may. Aﬀegn the Pawn over 
to avpther, on like Condition; and if he dies, is Executors x have * 
it, . NWD os 1 b Hen. A 
1 Inf. 89. If Goods pawn'd are taken "a Pawnee, he may have Adolf All 
208. Treſpaſs; and where periſhable, and not redeem d in Time, or if lo dere 
without any Deftalt bf im who hath chem in Keeping ; he may bring B 


— 
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2 Salk. za. Action of Debt for his Money. If a Pawn is laid up, and Pawnee 
3 Salk.268. robb'd, he is not anſwerable.; but if he uſeth any Thing that will 
not be the worſe for wearing, :a5-a-Jewel, &c. it is at his Peril, he 5 
liable to make it good to the Owner. ; 
„Cre 245. When no Day as ſet. for Redemption of Goods pawn'd, they are fe- 
Nuy 135, deemable at any Tinte during the: Life of the Pawner z and if te de, 
| Roll. Rep. the Pawn is irredeemable ; but if the Pawygee dies, its not ſo, Where 
161. à Day certain is appointed to redeem; it muſt be ſtrictly obſerw d; ot 
on Failure the Goods may be ſold : And in other Caſes, Brokers com- 
. monly Tay but's Year. for their „ at the End of + _ my ſell 
y5 12024 Goods if not” redeemed.” 26 8 1 Nerd i 
2 Cro. 244. ” "The 'Pawntr to have che decke kein ; when hi-repays — Mane Kt 
3 Salts 268. horroywid, ot ſhall-haye Action for Detaines: - alſo a Broker may be f. "Bl 
dicted for not deliy the Goods, on Tender of the Money, Of. TW 
| de es , 
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pris ih in our Law 0 als ; and! are et {pate in 
an Inqu fo. the Tin of any | 5 , to cowict ot clear him of 
the the Offence for which he is called in : Qui ion: And by the Laws and 


ms of this — every Man is to be tried by his Peers, who 
2 roper Jud 
As — ** e 1.457 the Mey y, being a Lord of Parliament, is a 2 lag. 29, 45 
Peer or Kaul to all the 15 Lords, 41 they are of feveral De- 
grees; ſo che Commons ar eers or 1575 to one another, notwith- 
ſtanding they are diſting 115 to Knights, Hates Gentlemen, Oc. 
But this is in Cafe a rial; whe here one accuſed of any Crime, appears; Ind. zr, 
and pleads, and ſubmits 10 have tis Cauſe tried by his Peers. 


No ſhall be, arreſt 3 or con emned but by * Magn. Chart, 
ment co hm ** or r the 9 H. 3. c. 29. 


ber 
NE 3 x She Revit ie is Katy af the 7 i, ld. Ltd. uf 


5 Who are called Peers of, the 

Nobility, or Peers, are divided i into Barons, Viſcounts, 'Eatls, 1 Inſt. 156. 
Ks and Dukes: So that. a Baron i is che loweſt, Degree of it. 
All Nobility is granted by the Cron; and created by. "Writ, or Let- 1 lag. 9, 16 
ters Patent. The Calling up by Writ, Abe molt antient Way, and 
gy a Fee: ſimple in the Barony without Words of "Takeritance ; but 
e e ma * e by Words, to the Heirs Male, or Heirs 


oon as a, Perſon fits in P rliament b "Virtue of r Inft. 16. 
| ve Writ, 1 bel is a 1 0 nis Blood is enobled but bös betete. But 1. 4). 


g b rs Pat which is now almoſt altogether in Uſe, is 
good . — e E * WY) ſure, dhe the Peer never ſit in Parliament; 
and his Heirs ſhall inherit the Honour, 'purfiant 1 to the Words of the 1 Inſt. 16. 


Patent, The King may create either Man, or Woman, Noble for Life 9 Reg. 97. 
only: And by Act of Law, Nobility may be granted for Life, as 


where a Duke or other,] blons wks a Wit, ach Wife is Noble. 
And the Dignity of an tor Daughter, who ſhall be a 1 Ing. 165. 
Counteſs; if there be ro Son. * - nia —— by 3 _— 
ft Wee of Nobility, remaineth Noble; but if r= lag. 
SY = her Nobili 175 ;, Not if her Soo kiel is No- 6 Rep. 33. 
jor in Dignity ro her” firſt Husband. * Biſhops, are Ind. 50, g7. 
,and Lords of Parliament ; but do not ſit chere 110. 
eir de „ of. their Baronfes held in Right of 


hey arg not of the. Degree of Nobility, got is their Lie. 16 
725 o 12 wry Fall fr de tried by Rd Peers, but vl 5% 
v 


wy . I 155 34 og were but hs Ranks de- 
bi ty, viz. Barons, Rn 4115 h W were drigittlyby Tetidre, * 
( Merwards created by Writ, and after that by — but Earls Were 


ways by Letters Patent : And ſome Earls have had Honours * 3 Kl. 6. p. 4. 
them 


P 
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'« Mar. them beyond any other Nobleman; as to be covered in the King's Pre- 
Lix Cong, ſence, &c. A Nobleman whether Native or Foreigner, who has his 
80, 81, Nobility from a Foreign State, he is no Peer: And our Laws prohibit 
| | all Subjects to receive Titles of the Gift of any Foreign Prince, with- | 
1bi9.86, 87. out conſent of the King. Although Peerage is conferred by the Crown, 
it cannot be ſurrendered, except in order to greater Honours, but by 


Authority of Parliament: So it hath been heſd that Honour and P 2 


age may not be atherwiſe extinguiſhed fot the King and Kingdom 1 
7 Rep- 33. have an Intereſf in every Peer. But a perſonal Ho ut may be for- t 


feited, on committing Treaſon, c. 15 

6 Rep 5.63. A Peer, ſhall not be arreſted for Debt, or Treſpaſs; but he may in 
9 Rep. 49. Criminal Caſes. An Exigent is not awardable againſt a Peer, in civil 
1 . z. Caſes; Though the Eſtates of Peers may be ſequeſtred, when they re- 
fuſe to appear, and anſwer. If a Peer of the Realm is Plaintiff or De. 
fendant, a Knight is to be of the Jury: And if he is Defendant in a 

; Court of Equity, a. Swbpeng ſhall not awarded, but Letter from the 

10 Lord Chancellor, and it is fajd he need not be ſworn to his Anſwer; 
bdut may anſwer upon his Honour, as on the Trial of a Peer: But when 
9 Sep. 49. be is a Witneſs upon a Trial, he ought to be ſworn. A Peer ſhall be 
3 Init. 29. tried by his Peers, on Indictment for Treaſon, Murder, or Felony; 


1 Inſt. 156. g 
2 In0. 40. but in Appeal of Felony, he ſhall be tried by Freeholders. And In- f 
3 Ing. 2b, ts of Peers for Tread ſol Balboy, ied to be found by Free- Sur 
holders of the County ; and then they plead before the Lord High Wo 
Steward, on Removal, of the Indictment by Certiorari., Beheading beli 

is the general Puniſhment” of a- Prer for capital Crimes, except for Aﬀe 
Murder, when, he ſhall be hanged; * One though Noble, if he be not in a1 

© a Lord of Parliament, is to be tried by Freeholders. be it 

2 8. ll. Sch. A Barony may, be aliened or entailed, and the Honour «paſs accord- ſequ 
; Salk. 244. ingly, An Earldom confiſting in Oftice, Rents and Poſſeſſions, G.. And 
| Exr. 2, may be entailed; but the Dignity of ' Peerage, which is affixed to the as { 
Blood, can't be transferr'd by Fine: One who was a Baronet by Dil 
| cent, levied a Fine of tiis He our to another, who en joyed it, and Baro 
took Place in Seniority from the Date of the Patent, as if granted to dicte. 
„ , a db Ja ment 
2 fl. 3.6% This Statute ſettles the Precedency of Lords of Parliament, and Com 
Great Officers. And they may retain Chaplains, and qualify them for Juſti 
J „ rea ving 
3 nenn | for in 

| Age 190 had t. 
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3 PE AMBULATION, i a Travelling through or over 28 
| Place; and where two Lordſhips lie near together, and ſue 

ana croachments have been made of a long Time; then by the Aſſent 
2 Liil. 289. the Lords, the Sheriff ſhall take with him the Parties and Neighbours 
by Virtue of a Writ of Perambulatione faciendas, and make Perambul- 

Terms de tion, and ſettle the Bounds as they were before; But if where 2 L 
Ley ug. hath incroached upon another, he refuſes to make Perambulation, " 
other Lord who is grieved thereby ſhall have a Writ againſt him. 7 

** 


0 9 Is 1 Kr. 


1 


The Common Law Common-plac d. 297 


If Tenant for Life of a Lordſhip, and Tenant in Fee- ſimple of ano- New Nat. Br. 
ther adjoining, ſue forth a Writ or Commiſſion to make Perambulation, 295: 297- 
by Virtue w ereof the ſame is made; it ſhall not bind him in Rever- 
fon, &c. A Commiſſion may be granted to other Perſons for making 
Perambulation, which muſt be certified into the Chancery, and is iſſued 
for Towns, Counties, Gr. ; Bn 

There is likewiſe a Perambulation, relating to the Bounds of Pariſhes ; 
made by the Miniſter, Churchwardens, and Pariſhioners who go round 
their Fariſhes once a Year, in or about Aſcenſion-Week. And Pa- Cro. El. 444. 
riſhioners may juſtify going over any Man's Land in their Perambula- 
tion, according to Uſage ; and abate all Nuſances in their Way. 


Perjury, 


ERJURY is a Crime committed by willful and falſe Swearing, 3 Inf. 194. 
in any judicial Proceedings, in what is material to the Iſſue or 
Point in Queſtion, by a Man's own Act, or the Subornation of o- 
thers. | 
This Crime muſt be willful and deliberate z not committed through; Ing. 166, 
Surprize, Inadvertency or Miſtake : And be falſe either in expreſs 67, 266. 
Words, or Intention; be abſolutely and directly, not as one thinks or 
believes, Oc. It is to be ina judicial Proceeding ; and not in a private 3 Inv. 166. 
Affair. And it may be committed by taking a falſe Oath as a Witneſs ; : Weill 257: 
in an Anſwer in Chancery; by _— falſe Affidavit, c. It muſt 1 Cro: 4:8, 
be in a Matter material to the Iſſue; So that if it be not of any Con- 300. 
ſequence in deciding the Cauſe, it is not to be puniſhed as Perjur. “3 
And the Oath is to be lawful, and taken before one who hath Autho- , r,g. +18. 
ity; or it ſhall not be Perjury in Law. | 
ot only in a Court of Record, but any other Courts, as a Court wood 412. 
Baron, &*c. Perjury may be committed: And a Man hath been in- 
diced for Perjury upon a voluntary and extrajudicial Oath. Indict- 
ment will not lie at the Seſlions before Juſtices of Peace for a Perjury at 496 
Common Law; tho' it will upon the Statute 5 Eliz. which gives the 
Juſtices Juriſdiction. Information for Perjury may be amended, gi- Lev. 189. 
ving Notice to the Defendant, &. An Indictment ſhall not be quaſhed sia. 54. 149. 
for inſufficiency, till the Merits are tried; and no Certiorari may be \.. 4b 
had to remove Indictments for Perjury, &c. Alſo a new Trial will z. 8 
not be allowed. ä | ; 
Perjury at Common Law, may be puniſhed by Fine, Impriſonment, 3 Ind. 163. 
Pillory, G c. And the Offender ſhall be ever after incapable to be a Wit- 
By Statute,' Perſons committing willful Perjury in any Cauſe ; Eliz. e. 3. 
depending in the Courts of Record, Gc. are to forfeit 201, ſuffer fix 
Months Impriſonment, be diſabled to give Evidence, and be ſet on the 
Pillory : And Suborning a Witneſs to give Teſtimony in any Court of 
rd, concerning Lands or Goods, to forfeit 401. or ſuffer Impriſon- 
ment for half a Year, ſtand on the Pillory, G. | 
his Statute extends to no other Perjury than that of a Witnels, 
not if a Perſon commits Perjury in his Anſwer in Chancery ; in an 
Affidavit for the Peace againſt another, ec. but they may be puniſh- 
by the Common Law. And Perjury in Proceedings on an Indict- 3 na. 164. 
ment, is not within the Act, which mentions only Suits by Writ, Bill, 3 Leon. 230. 
Ggge Plaint 


1 Ventr. 369. 
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Plaint or Information; and the Party is to be prejudiced in his Cauſe, 
Sc. At Common Law the Abuſe of the Publick is puniſhable, tho! 2 
Perſon is not grieved by the falſe Oath. WE 7 

2 Geo, :.c.25- Perſons convicted of Perjury or Subornation of Perjury, may be 
ſent to the Houſe of Correction or tranſported as Felons, beſides the 


- Puniſhment already inflicted. 
Pernoz of Pzofits, 


3 R of Profits ſignifies in our Law, one that takes the Pro- 
22. fits of Lands, Tenements, or Hereditaments; and is ſaid to be 
5 Rep. 77- all one with Ceſtiy que je. But one may be Pernor of Profits, and 
z Anderf. 25. not Ceſtuy que uſe by Title, but by Covin. The King has the Per- 
nancy of Profits of the Lands of an Outlaw in perſonal Actions; and 
Raym. 1. by Seizure, the King ſhall be entitled and hold againſt the Alienation 
of ſuch Outlaw. 
See more of Pernor of Profits and Ceſtuy que uſe, 1 Rep. 


Perpetuities. 


n is when an Eſtate is deſigned to be ſo ſettled in 
| Tail, &c. that it cannot be undone or made void: Or it is whete 
if all that have Intereſt join, yet they cannot bar or paſs the Eſta 
Chanc. Rep. But if by the Concutrence of all, having the Eſtate-tail, it may be 
0 barred, it is no Perpetuity. | 
Hob. 257. An Eſtate cannot be made to ceaſe for a Time, and then riſe again; 
1 Rep. 84. or ceaſe as to one Perſon, and have Being as to another, A Lin- 
Moor 495. tation of a Term in Reverſion to ſeveral Perſons in Eſſe, doth not er- 
tend to create a Perpetuity; but if it be to Perſons not in Eſe, its 
Chan. Rep. 8. otherwiſe. Care muſt be taken not to deviſe a Term for Years in Tal, 
10 Rep. 87. with Remainder over, to raiſe a Perpetuity. A Leaſe for Years to? 
Man and the Heirs of his Body, is not good; a Chattel cannot be tum 
4 Infl.37,27- ed into an Inheritance. But it may be aſſigned to Truſtees, to pernit 
the Iſſue in Tail, &. to receive the Profits. Tho” if a Leaſe for 
Years comes then to be limited in Tail, the Law allows not a preſent 
Remainder to be limited thereon : It will allow a future Eſtate, 
upon a Contingency, and to wear out in a ſhort Time, as in the Co 
paſs of two Lives, &c. | | 
zCro, 6959. An Executory Deviſe of Lands after Eſtate Tail generally, tend v 
a Perpetuity ; tho not where it depends upon one Life, when a fe. 
le may be to one, and remain to another. 
The Law abhors Perpetuities; for they are odious in Law. 


. . 
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Petit Treaſon: 


* 


PT IT Treaſon is where one out of Malice takes away the Life 
of a Subject to whom he oweth ſpecial Obedience; as when a 25 E4. 3. 
Servant killeth his Maſter, a Wife her Husband, a ſecular or religious 


Perſon his Prelate, G0. | 
If a Servant kills his Miſtreſs, or the Wife of the Maſter, it is Petit 11 Rep. 34- 
Treaſon. But if a Child kill his Father or Mother, he is out of the I. P. C. 14. 
Statute againſt Petit Treaſon, unleſs he ſerved either of them for 
Wages, Cc. to be indicted as a Servant. if a Wife and her Servant, Dyer 128, 
conſpire to kill the Husband, and the Servant in the Wife's Abſence zie, _, 
killeth him : It will be Petit Treaſon in both. If the Wife or Servant 
procure a Stranger to kill the Husband or Maſter in their Abſence, it 
will be Murder only in the Procurer and Actor; But if the Wife or 
Servant be preſent, they are guilty of Petit Treaſon. A Servant; Int. 20. 
ocured another to kill his Maſter, and he killed him in the Servant's t 337. 
reſence; adjudged Petit Treaſon in the Servant, and Murder in the 
other : But if the Servant had been abſent, he would have been only 
Acceſſory to it. : | | 
Where a Servant intended to kill his Miſter, and laid in wait for H. P. C. 23. 
that Purpoſe, but did not do it till a Year after he left his Service; it 
was adju Petit Treaſon. A Wife and another not her Servant, Cro. Car. 382 
conſpired the Death of the Husband, and the Wife being acquitted on 310d. Caf. 217. 
the Indictment of Petit Treaſon ; was afterwards convicted on Appeal 
of Murder, and executed, &c. Petit Treaſon implies Murder, and is 
the higheſt Degree of it; and an Attempt by a Wife to kill her Huſ- 1 Hawk. P. C. 
_ Piracy of a Subject, &c. were Petit Treaſon at Common *?» 5 


w. 
Aiders, and Abettors, are within the Act 25 Ed. 3. againſt Petit H. P. C. 24. 

Treaſon: But in theſe Caſes, if the Killing is upon a ſudden falling 

out, or Se Defendendo, &c. it is not Petit Treaſon. | 
Lands, Tenements, Goods and Chattels, &c. are forfeited in Petit 1 Ing. 37. 

Treaſon as well as High Treaſon: And a Man is drawn on a Hurdle, 

_ Hanged; and a Woman Drawn and Burnt, for killing her Huſ- 


Pleading. 


2 in a large Senſe contains all the Matters which 
come after the Declaration, in any Cauſe, either on the Defen- 
dant's or Plaintiff's Side, until Iſſue in Law or Fact is joined: But is 
2 taken for the Defendant's Anſwer to the Plaintiff's Declara- 

on. 

A Plea to the Action, is that which goes to the Merits of the Cauſe Finch. 378, 
or Action; And is either general to the Declaration, as in Debt on 525363, 363. 
Contract, Nahi! debet per Patriam; in Debt on Bond, Non eft Factum; 
In Action of the Caſe upon 4 Promiſe, Non Aſſumpſit ; In Treſpaſs up- 
en the Caſe, Gc. Not prilty , In Covenant, Performance of ns 

Oc. A 
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Oc. A ſpecial Plea, ſets forth the Matter at large, with apt Concluſion 


to the Declaration or Action; and ſpecial Pleas are many, as Per Dire, 


Per Minas, in Juſtification, as that in a Battery, the Plaintiff ſtruck 
the firſt Blow, &*c. If one hath Cauſe of Juſtitication and Excuſe in 
* Treſpaſs, he muſt conf-1s the Fact, and plead the ſpecial Matter; If he 


pleads Not guilty, he can't give the ſpecial Matter in Evidence, In 
Waſte, on Nel Waſte pleaded, the Defendant cannot plead juſtifiable 
Waſte; but he may give in Evidence Lightening, Enemies, Gc. to 


. Prove it to be no Waſte, One muſt confeſs, and plead ſpecially in 
* theſe Caſes, When the Defendant hath pleaded, the Plaintiff anſwers 


the Plea, which is called a Replication, and it muſt purſue and main- 
tain the Cauſe of Action: And the Defendant anſwers the Plaintiff ; 
Replication, by Rejoinder; which the Plaintiff may Anſwer by Sun 


joinder; and ſometimes, tho' ſeldom, Pleadings come to Rebutter in 


Anſwer to the Surrejoinder, and Surrebutter to the Rebutter. 
A general Plea, is drawn without Council's Hand, only the De. 
fendant's Attorney's Name thereto, and he is to pay the Plaintiff's At. 


torney for entering it. Special Pleas, are drawn up in Form, and muſt 


Inſtit. Legal. 
471. 


1 Ind. 303. 


Kitch. 98. 


lit. 1 96. 


Hob. 280, 
281. 


be ſigned by Council, or they will not be received. A foreign Plea is 
to be ingroſſed in Parchment, and ſigned by Council, and be put in 
upon the Oath of the Defendant. Special Pleas, in Anſwer to the 
Plaintiff's Declaration, are of two Kinds; Pleas in Bar, and in Abate- 
ment: Pleas in Bar, as a Releaſe, the Statute of Limitations, Agree- 
ment with Satisfaction, &c. deſtroy the Plaintiff's Action for ever; 
but Pleas in Abatement, are temporary, and do not deſtroy the A&i- 
on, but only ſtop the Cauſe for a while till the Defect is removed; 
* where there 1s ſome Fault in the Writ, Declaration, Miſnomer, 

c. | 
In good Order of Pleading, a Man ought to plead. 1. To the Juri. 
diction of the Court. 2. To the Perſon of the Plaintiff, and next of 
the Defendant. 3. To the Writ. 4. To the Action of the Writ. 5. 
To the Count or Declaration. 6. To the Action itſelf in Bar thereof. 
A Plea to the Juriſdiction, is called a foreign Plea, it alledging that 
the Matter ought to be tried in another Court, &c. Pleas to the Per- 
ſon, have been formerly ſix, as Villenage, Outlawry, Excommunica- 
tion, the Party an Alien, out of Protection, or profeſſed in Religion; 
but Profeſſion is now no Plea. Plea to the Writ, is for Variance be- 
tween the Writ and Record; Death of Parties, Miſnomer, Jointenan- 
cy, &c. And may be to the Writ and Bill or Count together; And al 
theſe are properly Pleas in Abatement, Pleas to the Action of the 
Writ, are where one pleadeth ſome Matter, by which he ſheweth, the 
Plaintiff had no Cauſe to have the Writ brought, but ſome other Writ. 
To the Count or Declaration, are Variance of the Writ and Count, 


Specialty, or Record, Incertainty, &. And a Plea or Bar to the Action 


itſelf, is where the Defendant pleadeth a Plea, which is ſufficient to 
overthrow the Action of the Plaintiff; and this may come after a Con- 
tinuance, or general Imparlance : But if this Plea be firſt pleaded, the 
Defendant ſhall not be admitted after to plead in Abatement of the 


Writ, which is allowed to be good by pleading in Bar to the Action, 


Though Matter of Record may be ſhewn in arreſt of Judgment, 

abate the Writ. A Plea in Abatement of the Writ or Bill, ought not 
to be received after the Defendant hath imparled; by Imparlance, the 
Writ or Bill is admitted good, 8 . 


3 
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After a Defendant hath pleaded in Abatement, and before he pleads 
directly in Bar, he may Demur to the Plaintiff's Declaration; as he 
ſhall where the ſame is inſufficient, &c. And if the Defendant can 
have no Advantage by pleading in Abatement, or demurring in Law 
he may afterwards plead in Bar generally, before any Special 
Matter is pleaded, as follows, viz. a Releaſe or Defeaſance, Acceptance p,,q. Solic. 
of other Things, Tender of Amends, Concord or Accord, Arbitra- 235, 236: 
ment, Auterfoits Bar by former Judgment, Statute of Limitation of 
Actions, Diſability of the Plaintiff, Privilege of Detendant, or other 
Matter ; and ſeveral Matters pleadable in Abatement, may be pleaded 
in Bar. Alſo he may plead another Action depending for the ſame S. Ik. 292+ 
Thing, &-c. And if a bbs miſtaking his Action, bring another with- 
out diſcontinuing the firſt, this Plea may be pleaded to it. 

Every Plea muſt be pleaded either in Bar to the Action brought, or 
Abatement of the Writ upon which the Action is framed; or it is but 
a Diſcourſe, and not a Plea, And as to Pleading in general, the Plea , Il. 296 
of every Man ſhall be taken moſt ſtrongly againſt himſelf; the Court 30% * * 
will not direct any Perſon how to plead, though the Matter be diffi- 
cult, and they are moved to do it, but the Parties are to plead at their 
Peril: Every Plea is to be direct, and pertinent to the Caſe, not by 
Way of Argument or Rehearſal ; Pleadings which amount to the gene- Selk. 354. 
ral Iſſue, are not to be allowed, but the general Iſſue ſhall be entered; 
where the Defendant may plead the general Iſſue, he ought to lead 2 Lill. 302. 
ſo that the whole Matter in Queſtion may be tried; the Plea muſt an- 
ſwer all the Matter contained in the Declaration, or the Plaintiff ſhall 
have Judgment; where the Defendant is not conſtrained to plead a i Lev. 16 
ſpecial Plea, he may plead the general Iſſue proper to the Action 
brought, and give the ſpecial Matter in Evidence; In many Caſes ge- 1 Inf. 303. 
neral Pleadings are allowed, to avoid Tediouſneſs, and the particular 
ſhall come on the other Side; as in Caſe of a Condition to perform all 3 Rep. 133. 
Covenants in an Indenture, &c. Surpluſage ſhall never make the Plea Nn. 5, 9: 
vicious, but where it is contrary to the Matter before; But every Plea 
ought to be ſingle and certain, and not double or contain Multiplicity Wear. 57: 
of diſtinct Matter, to one and the ſame Thing, whereto ſeveral An- 272. AN 
lwers are required, which is not to be allowed; Nor where the De- 
fendant pleads two Matters, each being a ſufficient Bar to the Action, 
unleſs one depends on the other; When any Thing reſts in a Man's Daav. Abr. 
own Notice, he muſt plead it particularly, otherwiſe not; that which 74%. _ 
is alledged by Way of Inducement to the Subſtance of the Matter, need Plows. Pl. 
| Not be certainly alledged, as the Subſtance itſelf ; Where one comes 
in by At of Law, the general Allegation ſufficeth ; and Things Spi- „ es 
ritual, or where the Plea conſiſts of Matter Infinite, may be generally plows: 65. 
pleaded ; All neceſſary Circumſtances, implied by the Law, need not 3 Cr 749- 
be expreſſed in the Plea; But when any ſpecial or ſubſtantial Matter is 
alledged, it ought to be ſpecially anſwered 3 ſo Matters of Record, Plowd. 65. 
when they are the Foundation of the Suit, or Subſtance of the Plea ; , ventr. 212 
And Pleas that are too general, are not good. When a Declaration, , gatk. 521. 
Bar, Gc. are defective in Circumſtances of Time, Place, &c, this Danv. Abr. 
may be helped by the pleading of the adverſe Party to it, but not if 1180 
it be inſufficient in Matter; If the Defendant pleads a dilatory and 
frivolous Plea, to hinder the Plaintiff from going to Trial, the —— 
on Motion, will order the Defendant to plead ſuch a Plea as he ſhall 

nd to, or to accept of a Demurrer to his dilatory Plea, on arguin 

| Hhhh | whereof, 


PraQ. Attor, ? 
$2. 
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whereof, if it be not good, the Court will not after permit him to a- 
| mend it; And when a dilatory Plea in Abatement is gver-ruled, there 
4 Mod. 102. ſhall be a Reſpondeas Oufter, except an Iſſue be joined on it: If a Plea 

uta. in Bar of the Action, which is peremptory, is over-ruled, Judgment 
Fareſl. 51. fhall be given againſt the Defendant. Where one pleads ſpecial Mat- 
2 15 ter, and concludes generally, he waives the ſpecial Matter: Gencral 
1 E. 289, Pleading is Good, when a Perſon derives an Eſtate to another; but 

not where himſelf claims under it. After the Plaintiff hath ſign d 

Judgment for want of a good Plea, on Payment of Coſts, c. and 

pleading to Iſſue immediately, the Judgment may be ſet aſide. Each 

Plea ought to have its proper Concluſion, and regularly all Plez 
i Inft. 303. that are affirmative conclude, Er hoc paratus eſt veriſicare; and if the 

Defendant plead to the Iſſue, Et de hoc ponit ſe ſuper Patriam ; If to the 

Action. Demands Judgment, Si Accon ſuam verſ. eum habere, Gr, 

And in Abatement, Goo Billa Caſſetur, &c. 

2 Lill- 318. A Man cannot Plea any Thing afterwards, which he might have 
+ 31% pleaded at firſt. If it be doubtful between the Parties, whether a Plez 

be good or not, it cannot be determined by the Court on Motion, but 

there ought to be a Demurrer upon the Plea, and on arguing thereof 

Lutw. 422. the Court ſhall judge of it, whether good or bad. And no Advantage, 

can be taken of double Pleading, without ſpecial Demurrer. If t 

gn. 1651, Plaintiff's Attorney will conſent, the Defendant may waive his Plea he 
mT hath pleaded, without moving the Court; but if he will not conſent, 
2 Lill. 308. it cannot be done without moving the Court. In pleading a Tender, 
at the putting in the Plea you mu wir, Yo Money into Court, or the 

Raym. 199. Plea will not be accept; but the Plaintiff ſhall fign Judgment. Where 

a Matter is exprelly pleaded by one Party in the Affirmative, which 

r — by the other Party in the Negative, the next Thing i 

to be an Iſſue, that they may not plead in infinitum. 

Lutw, Ez. Anciently all Pleadings were in French; but by Statute afterwards 
36. 3. c. 15. made, they were to be in Latin, and ſo inrolled, but pleaded in Þy- 
4 Geo. 2.26, Ii; and by a late Statute, all Pleadings, Gr. are to be in Ell. 

And there is a Plea Pris Darrien Continuance, where the Defendant 

hath pleaded a Plea, and before Trial, there happens ſome new Mat- 
Cro, Jac. 646. ter, which will avoid the Action; as a Releaſe, &c. It may be plead: 

cd after Iſſue joined, at any Time before the Verdict; but after Ver- 
dict, and before Day in Bank, there is no Day to plead it, fo that the 
15 Remedy is Audita querela. A Plea may be amended, on Leave of the 
. 332  Covrt, if it be but in Paper, and not entered, paying Coſts. And if 
the Plaintiff alters his Declaration, after the Defendant hath pleaded to 
it, the Defendant may alter his Plea, If where the Defendant plea6 
an inſufficient Plea, Iſſue is joined on that Plea, and a Verdict give 
Mich. 22 for the Defendant; the Plaintiff ſhall not afterwards take Advantage 
au; Ann, the Inſufficiency of the Plea, A Defendant in any Suit may plead {6 
. 16. veral Matters; but if any ſuch Matter be excepted to, and found In. 
ſufficient, Cofts ſhall be given: And no dilatory Plea ſhall be allows! 
in any Court of Record, unleſs the Truth be proved by Affidavit, dt 
probable Matter ſhewn. _ 

Inf, Legal. If a Copy of the Plaintiff's Declaration be delivered to the Defe 

190. dant's Attorney before the Eſſoin-Day, he may be compelled to 
that Term, or Judgment ſhall be entered againſt him. By the Courle 
pag. Amor, Of the Court, the Defendant is to anſwer the ſame Term in winds 
16. appears, if it be an iſſuable Term, and the Writ is * 
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Beginning thereof; but generally a Defendant hath Time to plead till 
the next Term. 1 vo ell | | | 
One indicted of Felony, &. ought not to be admitted to plead to 2 Lill. 397- 
the Indictment, till he hold up his Hand at the Bar; which is in Na- 
ture of an Appearance. A Priſoner on his Arraignment, may plead H.P. C 2:8. 
or demur to the Indictment, Cc. But if he plead Miſnomer, which 2 8 
oes in Abatement of the Indictment, he is to give in his true Name, 
and by that Name may be forthwith indicted. He may plead in Bar, 3 Int. ::2, 
Auterfoits acquit ; Auterfoits convict before Judgment; Autelfbitt at-. 
taint, Ofc. That he was heretofore acquitted, convicted, or attainted 
of the ſame Felony. But in Appeal of Death, Auterfoirs acquir, or H. P. C. 244, 
Auterfoits attaint, upon Indictment of the ſame Death, is no Plea, ** 
Alſo a Criminal may plead a Pardon; or Benefit of the Clergy ; But 
he does not uſually plead Benefit of Clergy, till he has otherwiſe 
pleaded: 


Pooꝛ. 


2 ow are thoſe Perſons who are 4 Burden to and Charge upon a 
ariſh. 
And there are three Sorts of Poor; by Impotency, as Infants, the Pale Ill. 
Aged, Decrepit, Blind, Sick, Ideots, — Caſualty, as where Per- 
ſons are ruined by Accidents of Fire, Water, bery, Loſſes in 
Trade, overcharged with Children ; by Prodigality and Debauchery, 
as idle Perſons, Pilferers, Strumpets, ec. The firſt Sort, the Over- 
ſeers of the Poor are to provide for; the ſecond,” employ in Work, or 
if not able to Work, relieve with Money ; and the third Sort, are to 
be ſent to the Houſe of Correction, to be put to hard Labour for their 
Maintenance, without being chargeable. to the Pariſh. But if any 
Poor demand Relief that are not ſettled in a Pariſh, they ought to be 
removed to their proper Pariſhes, and there be relieved. And the Dalt. ch. 73. 
Sw are to provide an Houſe for Habitation for the impotent . 28. 
oor only. | 
For Sorting for poor Perſons; Overſeers may make a Rate upon 43 El. 0 2. 
everyInhabitant of the Pariſh, and Occupier of Lands, Houſes, Tithes, 
ſonal Eſtate, Oc. to raiſe a Stock to ſet the Poor to Work, relieve the 
Impotent and other Poor not of Ability to Work, put out poor Child- 
ren Apprentices, c. But where a Father or Grandfather, Mather or 
Grandmother, or Children of impotent Perſons, are of Ability, 
they ſhall maintain them, as a Juſtice ſhall appoint, on Pain of 20s, f +75 
per Month. A Grandfather or Father-in-Law, married to the Grand- 2 Bull. 343 
mother, or Mother (of Ability) is within this Law: And if the Father 
of Children, leaves the Pariſh, and there is a Grandfather of the Chil- | 
| dren to be found ; this Grandfather if he be able, it is ſaid, is charge 2 Lill. 433; 
able with the Keeping of the Children, and not the Pariſh. Where Che Rep. 
y has been given by Will to a Pariſh , Without ſaying 134 
to what Uſe, it hath been deereed in Equity to the Poor of the Pariſh, 
for their Relief and Maintenance. There are Fines and Forfeitures di- 
reed by Statute for the Uſe of the Poor; concerning Ale-Houſes, 
N unkennefs, unlawful Gaming, Sweating, Weights and Meaſures, 
0. | | | 


Rates 


304 Ihe Common Lam Common-plac'd. 


Rates and Aſſeſſments for providing for and relieving the Poor made 
by Overſeers, are allow'd by Juſtices of Peace, Gc. They are uſual. 
5 ly by a Pound Rate on Lands, and ought to be equal, or Overſeers 
RT AM? may be indicted and fined : And the Juſtices in Seſſions may quaſh or 

vacate a Poor Rate for inequality, and refer it to the Churchwardens 

2 Salk. 483, and Overſeers to make a new one, or do it themſelves, If Juſtices re- 

Sid. 357- , faſe to Sign a Rate for Relief of the Poor, the Court of B. R. will 

rr compel them, or to ſhew Cauſe, &c. And where they make Orders 
for maintaining Perſons who are not Poor and Impotent, but able to 

Dit 166, Work, or having =_ Thing to.live upon ; theſe Orders are againſt Lay, 

2 Salk. 534. A Perſon was order'd by Juſtices to pay ſo much a Week towards 
Maintenance of his Father, *till they ſhould order the contrary, and 
held a good Order; otherwiſe, if a Time were limited. 

Palt. 166, All Children are generally to be ſettled with the Parents; and : 
Wife ſhall regularly be ſent to her Husband, tho* he is but an Inmate 

or Servant. The Law unſettles none who are lawfully ſettled, nor 

Tvid. 93. permits it to be done; and if any Perſon hinder a poor Man for hiring 
an Houſe, or remove him out of a Pariſh who ought not, he may be 

ay 4'6. indicted and fined : Where a Man Lives in the Pariſh, and hath Land 

T9 there, this will make a Settlement, and he may not be removed. A 
general Order of Juſtices to remove a Poor Perſon and his Family, is 

2 Salk.455- not good; for ſome may be chargeable, and others not; and it muſt 

* appear that the Perſons are removable, and contain an Ad judication of 

2 Ventr. 310, their laſt legal Settlement. Orders of Juſtices of Peace in Seſſions, up- 

2 Salk. 472. on Appeals relating to Settlements of Poor, are final; unleſs there be 
Error in the Form of Proceedings. 

D-lt. 165, - A Settlement of Poor in a Pariſh, to be entitled to Relief, is gained 

167, 139 ſeveral Ways; by Birth, when Baſtards of Vagrants, &c. but a Baſtard 
muſt be with the Mother while a Nurſe- child till ſeven Years old, and 
then be ſent to the Pariſh where born; and Children born in Gals, 

— are to be maintained at the Charge of the County: By Continuance of 

forty Days in a Pariſh, after publick Notice to the Churchwardens and 
Overſeers, &c. By executing a publick annual Office in the Pariſh, on 
a Man's own Account: By paying a Share to the Taxes of a Pariſh, x 

,. M. to Church or Poor Rates, &c. By living as a hired Servant for 2 
Year, in the Pariſh, being unmarried, and not having a Chuld or 
Children: By being bound Apprentice, and inhabiting in a Pariſh: B. 

"renting a Tenement of 10 J. a Year in the Pariſh, ec. So that a Per. 
ſon being ſettled by an ſuch Means, and not having acquired a Settl- 
ment ſince elſewhere, if he falls into Poverty, ſhall be entitled to he- 

M-4. ca. L & lief from the Overſeers of the Pariſh. If a Maſter or Miſtreſs are oh 

E.zo. © Vilitors, their Servants may be faid to be Hired in every Pariſh where 
— ſerve; and continuing in Service in a Pariſh, gain a Settlement 
there. YA ; | | = 

Dalt. ch. 73. If a Pariſh extends into two Counties, the Overſeers ſhall not divide 

Seat. 23. themſelves, but execute their Office in all Places within the Pariſh; 

5 But the Juſtices of Peace, in their ſeveral Juriſdictions, are to nonumit 

43 Kl. 3. c. 2. them, give Warrants to levy Taxes, &c. By Statute Churchwarden 
of Parithes, and alſo two or three Houſhoulders are to be nominated 
yearly in Eaſter Week by two Juſtices, as Overſeers of the Poor; who 
are to meet at the Church once a Month to conſider of Ways to relieve 

| the Poor, Oc. And yield true Accounts to the Juſtices at the End of the 

3 Ear. i. c. 4. Year, Churchwardens and Overſeers, with the Aſſent of two] * 


3 


2 Bulſt. 3 52. 
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may ſet up any Trade, Gr. for ſetting to Wark' and better Relief of 
the Poor. Perſons coming to ſetrle in a Pariſh, and renting a Tene- 13 & 14 Car. 
ment under 10 l. a Year, may be removed in forty Days. Books of 


Regiſter of the Poor are to be kept in every Pariſh, and every Eaſter; x aw. a M. 


Week ſhall be examined. and a new Liſt made; and none 6thers to re- 


ceive Collection: Perſons receiving Relief ate to wear Badges on their 

Right Shoulders. Poor Perſons may remove to other Pariſhes, by 8 8 g w. 3. 
Certificate from the Churchwardens and Overſeers, owning them to be < | EE 
Pariſhioners, and agreeing to receive them when they become chargea-? 1 . 
ble, &c. But none ſhall obtain a Settlement on Certificate in another 

Pariſh, without renting 101. a Year, Gg. And Servants ſhall not gain 

a Settlement, unleſs the' Maſter be legally: ſettled. Where any Wife 12 Ann. c. 18. 
or Child is left upon a Pariſh, the Churchwardens, &c. by Warrant; Geo. 1. c.8. 
from two Juſtices may ſeize Goods and Chattels of the Husband or Fa- 

ther, '&-c. to provide for the Wife or Child. 


]uſtices are not to order Relief to any Poor, till Oath made of g Geo. 1. c.7. 


Cauſe; and they are to be regiſtred in the ariſhBooks, as other Poor: 
Churchwardens and Overſeers, &c. may purchaſe or hire Houſes and 
contract with Perſons for Lodging; ' ſetting ts Work, and maintaini 

of. Poor; and Poor refuſing to be ſo lodged and kept, ſhall be ſtruck 


out of the Pariſh-Books. - Perſons taxed to the Highways, or making 


a Purchaſe under 30 l. Value, do not gain any Settlement! 

Certificates of Poor Perſons ſettled in Pariſhes; on Oath made of the , deo. 2. c. 
ſigning and ſealing before Juſtices of Peace to be allowed as Evidence; 29. 

and when Certificate Perſons are removed back, the Charges in main- 


>. Oft * 


taining and removing ſhall be re-imburſed the Overſeers, & c. 


3 


Poſſeſſion, 


> — SION is either Actual, or in Law: Actual Poſſeſſion, is 
L where a Man actually enters into any Lands deſcended or convey- 
ed to him. Poſſeſſion in Law, is when Lands are deſcended to a Man, 
and he hath not entered thereinto,- ' "| ___ 3612 44 

Long Poſſeſſion, exceeding the Memory of Man, eſtabliſheth a Right; f tn. 115. 
but if by the Knowledge of Man, or Proof of Record or ſufficient Mat- Brad. 
ter, the contrary. is made out, though it exceeds the Memory of any 
Man living, this is faid to be within the Memory of Man. The Law 
doth favour a long Poſſeſſion as an. Argument of Right, although no, Inf. 118. 
Deed can be ſhewn; rather than an ancient Deed, without Poſſeſſion. 
A continued quiet Poſſeſſion, is a violent Preſumption of a good Title. Init. 6. 
And not only he who is out of Poſſeſſion, on bringing his Action, muſt 
make a Title; But if one would recover any Thing in the Poſſeſfion Vaugh. 8,59 
of another, he is to prove his own Title better than the other's. © A. y 
Man upon a Leaſe and Releaſe, is in Poſſeſſion to all Intents, except: Lill. 335. 
7 nging Treſpaſs 3: which 'tis ſaid carinot be brought without a Pectis 

Ws 155 SL „ nei M crit 27 3-24 * 
To make Poſſeſſion good on Entry, the: former Poſſeſſor and his 
nts, Cc. are to be removed from the Land. A Poſſeſſion can-„ 

* be but by Contract; but Seiſin may be by Right or Wrong. A; Lev. 20g, 
lon in Poſſeſſion may bring an Action, for Loſs of his Shade, Shel- 


| , 71 a, . 274 
&, Gr. when Trees are injured ; and he in Reverſicn, for ſpoiling 


1111 the 
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in Repleyin, if the Defendant had the Paſleſſion, tis 
the Plaintiff, if he has no Tixlez but Return {hall not 


Paſch. 2. Ann. the es. 


1 
* 


3 Salk. 12. 4- 1 5 - . "i 
210. - he awarded, unleſs he ſhew a Property in the Gogds, Oc. One for 
Nerd. Nefence of þ fowl Poſleſhan of a Houſe, may aſſemble his 
5 Rep. gt. f | / 
Friends to, reũſt cheſe that threaten co make.an unlayfol Emy, Ge. 
But not to Defend his Perſon, whilſt out of Poſſeſſion of the 
Vice Limitation, 


and a Paughter by one Woman, or Venter, and a Son by another 
Lit. seg. 2. Venter, and dies; If the firſt Son enters, and dies without iſſue, the 
Ind. 11, 16. Daughter hall have the Land as Heir to her Brother, although the f. 
» ” cond Son hy dhe ſecond Venter is Heir to the Father. But if the cldeſ 
San dies without iſſue, not having made an actual Entry and Sein 
the younger er by the ſecand Venter, as Heir to his Father, ftull 

enjoy the Land; And not the Siſter as Heir to her Brother, Sr. 
3 Rep. 42+ in theſe Caſes, the elder Brother enter, and by his own Act hath 


Pete fratris ſignifies.in the Law where & Man hath ao 


8 br if the Lands were in Leaſe for Years, there the 
ofſeſſion of Lelſee, or of a Guardian, Gr. doth veſt the Fee in him, 
RB TS ins, 6. younger 

Cra Car. 4327. But there can be no Poſ/e/ho fratris of a Di : for the 
2 ©” Brother thall have the fame. P 1 * | 
Ni: ; 
Pound. 


DPA is for the Detaining of Cattle, on taking Diſtreſſes tor 
Rent: And Pounds are of two Sorts ; Pound Overt or open, an 
Terms de Pound Covert. A Pound Overt, is every Place wherein a Diftrds i 
Ley 483. put, whether it be common Pound, or Backfide, r. whereto tif 
Owner of the Diſtreſs may come to give them Meat, without gij!ls 
Offence for caming — being there for that Purpoſe; but it is uſual 
ly a Pound built ofi the Lord's Waſte, and which he provides for the 
Uſe of himſelf and his Tenants, and is alſo called the Lord's, or the 
common. Found. Pound Covert, is ſuch a Place where the Owner df 
een Ge. as in à cloſe Houle, 

or QUIET F ; 7 ig 
150. 47,96. Where Cattle are kept in a common Pound, no Notice is nor 
''* from the Landlord to the Owner, to feed them; he is to take Not 
of it: But if they are impounded in any other open Place, it is chi 
wiſe. If Cattle are impounded in a cloſe Pound, as ſome Part of the 
Landlord's Houle, Gr. the Lyndleed is 1 Feed them, at his Fel: 
1 Salk. 248. and tis aid without any Satisfaction for it. When one impoynds = 
249- - tle1n any common Pound, he can't juſtify tying them: And if th 
s lf &/ . * 3 and I 
Party diſtraining put the Diſtreſs in a Pound thi my 


3 


1 


A 
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F 
eſcapes, he can have no Action; but it is otherwiſe if from another 
Pound, without his Default, he may bring Treſpaſs. | 
If a Diſtreſs be taken and -impawated, the Owner cannot break the 1 Inf. «61, 
Pound and take it away, though it was taken wrongfully, For Pound-, y A M. ., 
Breaches, &c. Action lies, whereon treble Damages ſhall be reco- | 


397 


vide Diftrefs, Replevin, Rettous. 


R AMUNIRE is die Name of a Writ or an Offetice, whereby 

one ſhall incur the Penalties of the Statute 46 Rich. 2. common- « Ing. 129. 
called ahe Statute of Praemavyre, and other Statutes, made againft 3 fl. 1:0, 
Inereachments of Rome, concerning Papal Proceſſes, the Popith 
Religion, Supremacy of the Crown, ©. The Penalty is to be out of Davis. Reg: 
the King's Protection, to forfeit all Lands and Goods; and be jmpfi- 53, 84. 
ſoned and renſomed at the King's Pleaſure. But theſe Laws making 3 Inf: 23, 
the Offence of Premunize, ſo devers, it hath been obſerved, that like 
other Laws of Severity, they have been ſeldom executed. 
A Premuire lies as well for the Party grieved, as the King, and; Ini. «25. 


both may join in one Writ: But ghee King cannot have up- g Rep. 71. 
on the Statutes of Premevre on 2 Prohibition, not to to Rome, 
Gr. it muſt be by Writ, according, to Statute. A Perſon had Iudg- . Bull. 197. 


ment of Premunire, for refuſing to take the Oath of Allegiance, being 
CS DES <2; 7 F Jug 

Subjects ſuing in a Foreign Realm, er impeaching there an Judg- 27 Ez. 
ment of the King's Courts; purchaſing Bulls, &c. from Rome, 2 „ fe 
where ; Maintaining the Juriſdiction of the Pope of Rome in England; ; 
Appealing to Rome; refuſing the Oaths of Supremacy, &c. are guilty 5 Et. c. 1. 
of a_. Prennenire, by Statute, And there are other Caſes, relating to! Ct. 1. lle. 
the Subject, wherein Perſons may incur a Premunire, _ i W. N. 

A Perſon out of the King's Protection, on Præmunire, is out of ttis . ; 
Protection, - ſo as not to _ any Action: He cannot be ſlain as an © Hawk. 55 * 
pp ancientiy held; the no one can with Safety give him 

or , | | | | 
The Forfeiture of Lands to the Nog: is a Premunire, is of Lands 
in Fee for ever; and of Land in Tail during Life. 


| Prerogative, See King. 


_— wed, 


r 


Preſcriptiort, 
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| =! I Fon pak is a Title acquired by Uſe and Time, and 
allowed by Law: And the Law ſuppoſes a Diſcent, or Purchaſe 
oricinally. ENT HIT 22 een 
1 Inſt. 113; f Is — be Time out of Mind, and is for the moſt Part perſona; 
Lit. 1% being made in the Name of a certain Perſon, or his Anceſtors, or thoſe 
whoſe Eſtate 4 Man hath ; ör of à Body Politick, their Predeceſſon, 
6 Rep. 60, Oc. A Preſcription is to be always alledged in the Perſon, and muſt 
1 Int. 113, have, by common Intendment, a lawful Commencement : Alſo peace. 
s. able Poſſeſſion, and Time, are inſeparably incident to a Preſcriptiol. 
0 Tenants in Fee-ſimple, are to preſcribe in their own Names ; and 
Tenant for Life, or Years, G&c. in the Name of him who hath Fee, 
And where a Perſon would have a Thing that hes in Grant by Pre. 
ſcription, he muſt preſcribe-in himſelf, /and his Anceſtors whoſe Heir 
he is; not in himſelf, and thoſe whoſe Eſtate he has, for he cannot 
f have their Eſtate that lies in Grant, without Deed, - which muſt be 
2 Saund. 325. ſhewed, But a Copyholder, by Reaſon of the Baſeneſs of his Tenure, 
cannot lay a Preſeription in himſelf and his Anceſtors ; though he may 
, preſcribe in the Name of the Lord of the Manor, That the Lord and 
Cro. El. 441. his Anceſtors have had, & And this ſerves where Perſons cannot 
Cro.Car. 419. Preſcribe in their own Name, or of any certain Perſon ;- as Inhabitants 
of a Town, Gg. Pariſhioners, cannot generally preſcribe ; but may 
2 Roll. 290. alledge a Cuſtom : Inhabitants 1 in a Matter of Eaſement, 
for a Way to a Church, Burying Place, GG. 
2 Nell. Abr. There is a difference between Preſcription, Cuſtom, and Uſage. 4 
1277. Preſcription relates to a certain Perſon, who by Intendment may hate 
' Continuance for ever; but a Cuſtom is Local apply'd to ſome Place, 
and Preſcription belongs to one or a few only, whereas Cuſtom 1s 
common to all: Now Uſage differs from both theſe, for that may be 
o Perſons or Places; as to the Inhabitants of a Town, to have a Way, 
1 Mod. 74. '@c. A Preſctiption can be laid in ſeveral Perſons, where it tends or- 
4 Mod. 362. ly to Matters of Eaſement ; but not when it goes to Matter of Intereſt 
2 Inft. 653. in the Land of another: Title gain d by Cuſtom or Preſcription, wil 
"not be loſt by Interruption of Poſſeſſion for Ten or Twenty Years; 
tho it may by Interruption in the Right. Where Preſcription takes 
Leon. , away the whole Intereſt of the Owner of the Lands, it: is void; but 
7 "* whena particular Profit is-reſtrain'd*tis good. And every Preſcription 
4 Mod. 319. to charge the Subject with a Duty, ' muſt import ſome Recompence to 
him who pays it; or other good Reaſon is to be ſhewn why s 
claimed. 5 
To lay a Preſcription, a Perſon muſt ſhew that he and his Anceſtor, 
or all thoſe whoſe Eſtate he hath, have Time out of Mind of Mi", 
had and uſed to have Common of Paſture, &c. in ſuch a Place, being 
the Land, c. of another. And one cannot make Title to Land d) 
4 Rep. 31. Preſcription; but only to Rent, or Profit out of Land: It relates 0 
i Inſt. 113. Fee-fimple, but is always apply'd to incorporeal Inheritances. 1. 
nothing may be preſcribed, which cannot be raiſed by Grant at #1 
2 Rell. Abr. Day. A Preſcription muſt not be laid in an Uncertainty 3 againſt tf 
264, 279- publick Good, or Religion, &c. | One 
| 3 


1 Lev. 253. 
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One may make Title by Preſcription only, to an Office, Fair, Mar- Lutw. 38. 
ket, Toll, Way, Water, Rent, Common, Park, Warren, Franchiſe, A 
Court-Leet, &c. And if a Court to hold Pleas held by Preſcription, ! Rel. 27 
be confirmed by the King's Letters Patent, this does not deſtroy the 
Preſcription ; but 'tis ſaid the Court may be held by Preſcription as 
before. We: _ | 4 Faq. | 
No one can preſcribe againſt an Act of Parliament; or againſt the 7 Rep. 28. 
King, where he hath a certain Eſtate and Intereſt, But I apprehend * I. 15 
that Preſcription is againſt the King's Prerogative. 


Preſentation. 


RESENTATION is where the Patron of a Church preſents 
or offers his Clerk to the Biſhop of the Dioceſe to be inſtituted in 
. | 18 
This may be done by Word, or Writing: The King may preſent * Int. 135. 
by Word, or in Writing, under any Seal, who cannot do any other 
legal Act but by Matter of Record. Where an aggregate Corporation 
doth preſent, 1t muſt be under Seal. A Dean and Chapter cannot 
E the Dean : Nor can any Patron preſent himſelf; but he may : Bell. Abr. 
be admitted by the Ordinary, and it ſnall be good. A Preſentation of 3 
a Layman to a Benefice, if he be admitted, is no Nullity; but he 
ſhall be Parſon de facto. FV 
The Preſentation to all Churches, is ſaid to be anciently in the Biſhop 
of common Right; and now if a Patron negleds to preſent to a Church, 3 1% 158. 
then this Right returns by Lapſe, &c. An Alien born can't preſent 
to a Benefice in his own Right, but the King ſhall have it on Office 
found: But all Perſons who have Ability to purchaſe or grant, may : Nelf. Abr. 
make Preſentations to vacant Benefices. By Will the Right of preſent- . Cs. 471. 
ing to the next Avoidance, may be deviſed to any Perſon, and b 
Deed it can be granted away; but the void Turn itſelf is not grant- 
able, being a meer ſpiritual Thing, annexed to the Perſon of the Pa- 
tron, Gc. The Executor of a Grantee ſhall have the next Preſenta- Slanv. 1. 6. 
tion, as a Chattel, | Eat MY 
Preſentation to a Vicarage, of common Right belongs to the Par- F. N. B 33, 
ſon. A Man muſt ſet forth a Preſentation in himſelf, or thoſe from augb. 5. 57. 
whom he claims in Quare Impedit; and it ought to be alledged in him Cro. El. 5:8. 
who hath the Inheritance, And when fix Months paſs hanging the '3 E. 1. c. 5- 
Writ, ©. by the Diſturbance of any one, ſo that the Biſhop hath a 
Right to preſent by Lapſe ; Damages ſhall be recover d by two Years 
Value of the Church, if the Perſon loſe his Preſentation : And if he 2 Inſt. 362. 
recovers his Preſentation, within the fix Months, Damages to half a 
Try Vas - WR | 457 os view ond, 
By Attainder of the Patron, or Outlawry ; by Appropriation with- Plowd. 499: 
out Licence ; Alienation in Fee of the . — Grantee for 3' 2 s. 
Life; by Simony, Gr. a Preſentation may be forfeited. - ＋ N 6 
When the Patron is a Papiſt, the Umyerſities ſhall preſent : And 3 Ja. 1. 
where and how the King, Infants, Feme Coverts, Coparceners, &c. 
c 


dle Lat, Bran fi burt . 


pelent⸗ 


\ The Common Law Common-plac d. 


310 
JRESENTMENT is an Information made b the Jury in a 
Court, before a Judge or Officer who hath Au to puniſh 


any Offence, done to the Law. Or it is that which a Grand 
Jury finds and preſents to the Court, without any Indiftment delrver'd, 

: Lad. 739. and it is afterwards reduced into the Form of an Indi&ment. lt is 
drawn up in * by the Jury, for Inſtructions to draw the Indict- 

2 Lill. 353. ment by; and differs from an Indictment, in that an Indictment is 
drawn at large, and brought ingroſſed to the Grand Jury to find. 

Lamb. There are likewiſe Preſentments of Juſtices of the Sb in their 
Seſſions, of- Offences in order to their Puniſhment in ſuperior Cours; 
Preſemments of Courts-Leet, of Crimes and Offences ; and in Court 
Baron, of Surrenders, Admittances, and other Progeedings. 


- Primer Sell, 


Wend a e e Branch of the 
rome 1” King's Prerogative, by which he hath the firſt Poſſefſian or entir 
7-43. Profits for a Year, of the Lands and Tenements, whereof his 
\ Tenant (holdity of trim in Capite) died ſeiſed in his Demeſne, as of 


Staund, 11. Pee, his Heir at full Age. And this the King antiently 
"took in lieu of the Pro which he might claim until Livery ws 
ſued, or tender d. | 


# Cer. 2, Since "the taking away of the Tenare'# Gs Guns, by Statute, this 
| Primer dein hath of cure fallen tothe Gro 


Principal and Accefſary. 


Pure is the principal Agent, chat aftually commits any 
Crime: And the Acceſſary is he who is afliſting him in the doing 
| | it; or that conceals him after done. 

_— $7- in che higheſt Offences, as in Treaſon, ec. all are Principals, aud 

tere are no Acceſſaries; ſo in the loweſt Offences, fuch as Riots, for 

cible Entries, and other Treſpaſſes. In F dony, Acceſſaries are either 

before, or aſter the Fact; before, where one adviſes or procures the 

Fa bat is abſenr when done ; aſter, when a Man receives, aſſilb, 

H. r. c. 8. c. n any one one that hath committed Felony. He that is 

ing the Stabbing of * is not 4 Principal, but 

"ol w the Qtzbbing, within Statute of 1 Fac. 1, which 
* extends only d hm who 20 gave the you” Te. Hew 

| counſels or commands any LY hall be adh d acceſſr 

70 all chat follows ren i b Hull ber another; And he is beat 

3 Inft. 108, fo that he dies, &c. ant may de acceſfary in relieving his 

* Maſter, or aſliſling * in his Eſcape: A Huſband receiving his Wife, 

1 wil make him acctſſury ;. but where the Hoſband commits Fe be 


4 
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the Wife receives him, ſhe ſhall not be acceſſary. Perfons furniſning n. r. c. 19, 
others with Weapons; findinz a Felon a Holle for his Journey, or 2. 


relieving him with Money, Victuals, G. will make them ac — 
Acceſſar ies before the Fact, in Murder, Robbery, Burgla e 
lertzy is 


Treaſon, Witchcraft, ſtealing Women having Lands, G. 
taken away from, by Starute. 

By the Common Law, 1f a Principal be pardon'd, before Judgment, 4 Rep. 43. 
or hath his Cle the Acceſſa may not be tried; but if it de 8. P. C. aj. 
after Attainder, e Acceſſary ſha be — igned. White the Prin- Pult. 335. 
cipal dies before attainted, or is 1 by Verdict, &. the Acceſ- 
fary ſhall be diſcharged. And if the Principal appears not, tho' the 
Acceſſary may be put to anſwer, he ſhall not be tried till che Princi- 
pal is attainted. 

By Statute, if any principal mall be comãcted of Felony, or ftand : Ann. 9. 
mute, or challenge above 2 of the Jury, it ſhall lawful to 
proceed againſt the Acoefſa . or after the Fact, in the fame 
Manner as = the — 11 had been attainted; and notwithſtanding 
ſuch principal Felon ſhall be admitted to Clergy, be pardoned, Ge. 
before Attainder; and the Acceſſary ſuffer as if the rincipal were 
attainted, 


Vide Acquirtal, Commandment, Clergy, nun. ccc. 


Priſon and Paiſoners. . 


RISON 18 2 Place of Confinement for the ſafe | 


Onder Ge no — the — eo {ke ar * ate. to 
make a Tax upon every Inhabitant of the Pariſh to pay the Char 


But while he is in Priſon, the Gaolet is bound te give 1 a 1255 5 
and muſt not ſuffer him to die for Want. 


A Priſoner for the King ſhall not be charged i any Action at the « Lev. 125, 


Suit of a Party, without obtaining Leave ef the Court. Every '46 
Judgt bf B. K. may ſend Priſoners with their Indiments to the Places * 7” 


Where the Crimes were committed. And the Contt of B. R. may Rell. Mich. 
ſend for à Priſoner out of the Marſbulſeu Court, by Rule of Court, 
Fas nas tit that Priſon belonging to tits Court; but they 


cannot 


: ö 
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Dyer 275. 


19 H. 7. 10. 
14 El. 5. 

8 K 9 W. 3. 
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cannot ſend for a Priſoner out of any other Priſon, but by Writ of 
Habeas Corpus. A Priſoner for Debt may be removed from the Fleet 


to the King's Bench, and thence to the Marſbalſea, & c. on ſomething 


ed againſt him in the Habeas Corpus, or Return, or on bringing 


him into Court. Na 


The Statutes ena&, That Sheriffs of Counties ſhall have the Keeping 
of Common Priſons, except ſuch as are held by Inheritance. Juſtices 
of the Peace may tax the County towards Relief of Prifoners, Pri. 


Toners. in the King's Bench and Fleet Priſons, are to be actually ge. 


tained within the ſaid Priſons, or the Rules, till diſcharged ; and 
Profits. of the Marſhals and Wardens Places are liable to Sequeſtration 
for Payment of a Debt on Judgment, on Eſcape, &c. Judgment 


may be ſigned againſt a Perſon in the Fleet, entering a Declaration, 


1 Ann. 6. 


G after a Rule to plead to be out at eight Days: Priſoners in the 
- King's Bench are not to pay above 2 5. 6.4. gs eek Chamber-Rent, 
ng 


Sc. Perſons committed in Cuſtody in the Arng's Bench or Fleet, go- 


ing at large, an Eſcape-Warrant ſhall be granted, directed to all She. 
riffs, &c. by Virtue whereof the Priſoner may be taken up and com- 


2 Geo. 2. 22. 


3 Geo. 2. 27. 


mitted on a Sunday. But a Priſoner may go out of the Rules, on 
Rule of Court, about his Buſineſs, ec. ſo as he goes not into the 
Country, to Plays, or Diverſions. 

- Prifsners in Execution for any Sum not above 100 l. may exhibit a 
Petition to the Court whence the Proceſs iſſued, with Account upon 
Oath of all their Eſtates; and the ſame being aſſigned by Order of 
Court to Creditors, the Priſoners ſhall be diſcharged, unleſs the Cre- 
ditors agree to pay them 2 5. 4 d. a Week, G c. And ſuch Priſoners 
are to be carried to the next Aſſizes in the Country, and Creditors 
ſummoned to appear, and there the Judges ſhall determine the Matter; 


aà a Record of whoſe Judgment to be certified and returned to the proper 


There have been ſeveral Statutes from the Beginning of King 
Charles's Reign down to this Time, for diſcharging poor Inſolvent 


Debtors out of riſon, where they have had no Eſtates or Effeds to 


4 Rep. 123. 


Latch, 260. 


and Donee, Leſſor and Leſſee, &. Privity on Account of Contract; 


3 Rep. 23, 
127. 


3 Rep. 23, 


pay their Debts. 
See Habeas Corpus, Impziſonment. 


| Paibies, and Strangers. 


TYRIVIES are thoſe who are Partakers, or have an Intereſt in any 
Action or. Thing, with another; or any Relation to another. 

And there are fb ſeveral Manners of Privities, vis. Privies in 

Blood, as Heirs to Anceſtors ; Privies in Repreſentation, as Executors 

or Adminiſtrators ; Privity in Reſpe& of Eſtate, as between Donor 


and Privity in Regard to Eſtate and Contract together. There are alſo 


Privies in Tenure, as Lord and Tenant. 


If a Leſſor grants his Reverſion, between the Grantee and Leſſee 


there is Privity of Eſtate only; ſo between Leſſor and Aſſignee of the 


Leſſee. Privity of Contract is perſonal Privity, and extends only 0 


the Perſons of Leſſor. and Leſſee, as where the Leſſee afſgns all 3 


3 Int U 
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Intereſt ; here the Privity of Contra& — tho* the Privity of 
Eſtate is removed by the Leſſee's Aſſignment. Privity in Reſpe& of 
Eſtate and Contract together, appears where the Leſſee aſſigns his Inte- 
reſt, but the Contract between Leſſor and Leſſee as to Action of Debt 
continues, the Leſſor not having accepted of the Aſſignee, But where 3 Lev. 295, 
Privity of Contract is altered by Aſſignment of an Executor, before _ 
any Rent due, and afterwards the Privity of Eſtate by Aſſignment of 
the Executor's Aſſignee z nothing remains whereby to maintain any Fitch. 260. 
Action. Executors, Cc. Privies in Right and Repreſentation, ate en- 
titled to the ſame Actions as the Teſtator might have brouglit. 

Privies are alſo in Deed, or in Law ; where the Deed makes the 
Relation, or the Law implies it. Strangers to Deeds, who are not 1 Ind. 2:4. 
Parties nor Privies, ſhall not take any Advantage of Conditions of 
Entry on Lands, Gr. only ſuch as are Parties and Privies : But then 2 lud. 516. _ 
they are not obliged to make their Claims on a Fine levied, till five 31. 75 
Tears; whereas Heirs being privy to the Party that paſſed the Fine, 
are barred preſently, tho under Impediments, &c. 


Pꝛivilege. 


RIVILEGE ſignifies ſome Benefit or Advantage, which orie 
Perſon or Place hath beyond others: And it is called Real, where 
granted to a certain Place, Corporation, & And Perſonal, when 
granted to any Perſons, contrary to tlie Courſe of the Common Law. 
The Counties Palatine are privileged, as to Pleas; ſo that no Inha- 4 Inft. 212, 
bitant there ſhall be compell'd by any Writ to appear or anſwer out *'? 
of the ſame ; except for Error, and in Caſes of Treaſon, &c. Theſe 
Counties are four; the County of Lancaſter, Cheſter, Durham, and 
Ely And the Counties Palatine of Cheſter and Durham, are by Pre- Crompt. Jur. 
(cription 3 where the King's Writs ought not to come, or be allowed, “ 
but under the Seal of thoſe Counties, unleſs it be Writs of Proela- 
mation. The Counties Palatine are reckoned amongſt the ſuperior 1 Danv. 750. 
Courts. And the Cinque Ports, Dover, Sandwich, Rumney, Winchel- 1 Saund. 74. 
ſea, and Rye, with other Towns adjoining, have Privileges and Fran- 8 1375 
chiſes to hold Pleas, &c. the King's Writs likewiſe not running there: 
But on a Judgment in any of the King's Courts, if the Defendant 4 Taft. 2:3. 
hath no Lands or Goods but in the Ports ; the Plaintiff may get the 
Record certified into Chancery, and from thence ſent by Mittimus to 3 Leon. 3. 
the Lord Warden to make Execution. The Univerſities are privi- 
leged, as to their Scholars, Servants, Miniſters, Gc. Many Cities 
have Privileges to plead and be impleaded, in their own Juriſdictions; 
and Courts of Manors have the ſame Privilege. The King's Servants Raym. 1 52. 
have the Privilege not to be arreſted, without Leave obtained. Offi- 
cers and Miniſters of the ſuperior Courts at Weſtminſter ; and thoſe Salk. 545. 
who have Suits therein depending, are privileged in their Perſons ; 
and if any one arreſt them going to or coming from the Courts, ey 
ſhall be diſcharged, G. Attorneys are to plead their Privilege with Lit. 365, 
a Writ: And if a privileged Perſon in one Court, do ſue a privileged 368, 371. 
Perſon in another Court, the Perſon ſued ſhall not have his Privilege. 
A Barriſter at Law, attending on the Court, ought to have Privilege, 174. 370. 
tobe ſued in all Tranſitory Actions in Middleſex, Tis ſaid a Serjeant 2 L:v. 425 
at 


LIII 
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1 Mod. 298. at Law is ſueable in any Court, for he may be Counſel and pracliſe 
in any of the Courts in Meſtminſter-Hall, and is not confined to C. B. 


* 6 


Lutw. 1667. An Attorney, fo long as he is an Attorney upon Recotd, tho' he do not 
Yraftiſe, is to have Privilege. 


3 Salk. 283, > Privilege is of Court — Protefs 3 as in the Common Pleas, every 
Perſon who belongs to that Court, ſuch as Attorneys and theit Clerks, 
&c. ſhall have Privilege of being ſued there, and not elſewhere : But 
none may have Privilege of Proceſs, but thoſe that ate Officers of the 
Hardr. 189, Court, and ſuppoſed to be attending therein. In the Extbequer are 
ck privileged, Debtors to the King, Accountants, and Officers: And by 
| Hie C. J. a general Privilege of a Perſon, doth not take away parti- 
Mod.Caf-305. cular Privilege of the Court of Exchequer. An Officer of Record in 
this Court, may produce his Writ of Privilege at Time of Plea plead- 
ed, on which there can be no Iſſue joined ; or ſhall go to Trial, and 
f then ſhew the Record: If a Perſon be only an Attendant on the Court, 
Sid a that muſt be tried by Jury. Attorneys may plead Privilege per Attor- 
nuatum; but not any Officer of a Court, who is preſumed to always 
preſent : Pleading wrong, Judgment may be given to anſwer Over ; 
and if an Attorney ſued do not appear and plead in Time, he may 
— _ udged the — Sc. Attorneys giving in Bail, wave their 
ivilege. | 
4 Inſt. 24. — are privileged from Arreſts of their Perſons: And Members 
of Parliament, ſhaſl have Privilege of Parhament, for themſelves and 
Servants, to be free from Arreſts, &c. Alſo this Privilege extends to 
8H.6.:. their Horſes and Goods to be free from Diſtreſſes. The Members of 
the Convocation, and their Servants, &c. have the like Privilege in 
7 Ann. 12. attending their Houſe, as Members of Parliament in theirs. And 
Ambaſſadors, their Servants, and Goods, are privileged from Arreſts 
and Diſtreſſes ; and if ſuch are arreſted, the Attorneys, Bailiffs, Orc. ſhall 
12 W. g. e. 3. ſuffer ſevere Corporal Puniſhment, But Actions may be proſecuted 
againſt Peers, and Members of Parliament, after a Diſſolution or Pro- 
rogation, until a new Parliament called, and after Adjournment for 
above fourteen Days; by Summons, Original Bill, &c. And you 
may ſequeſter their Eſtates for Default of Appearance, &c, But not 
7 arreſt their Bodies. | 
2 Ann. 8. Actions proſecuted againſt Officers of the Revenue for Breach of 
Truſt, ſhall not be maya by Colour of Privilege; tho' ſuch Officer be 
a Member of Parliament. f | 
No Privilege ſhall extend to Treafon, Felony, or Breach of the 
Peace; nor to be allowed on an Indictment, &. 


Proceſs. Vide Writs. 
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Pꝛocedendo. 


PROCEDENDO is a Writ that lieth where any AQton is remo- F. N. B. 153; 
ved out of an inferior Court, to a ſuperior, by Habeas Corpus, 21 Jac: 1. 23. 
Certiorari, & c. to ſend down the Cauſe to proceed thereon, it not ap- 5Rep: 63. 
pearing to the higher Court that the Suggeſtion is ſuffictently proved. 

And if a Certiorari, or Habeas Corpus to remove a Cauſe be return'd 
before a Judge, and Bail is not put in by the Dy given by Rule, the 
the Judge will fign a Warrant for a Proce , to carry the Cauſe : l _ 
back again where the Action was firſt laid: So if Bail be not god. 
and better Bail is not put in to Satisfaction of the Court, G. And Mich-24Gan 
till the Bail is allowed and filed, the Court is not poſſeſſed of the Suit 
to proceed: But there may go this Writ to the inferior Court for its 
proceeding non eee the Habeas Corpus, &c. ; 

After a Record returned, and the Defendant hath filed Bail in B. R. sid. 314. 
ee a ought not to be granted; the Bail below being diſ- 

rg'd. | 


Pꝛochein Amy. 


n Amy, or next Friend, is commonly taken for = 
Guardian in Socage; but otherwiſe, it is he that appears in Court Terms deLez 
for an Infant who ſues any Action, and aids the Infant in Purſuit 7*' 
of his Action: And to ſue, an Infant may not make an Attorney, but 
the Court will admit the next Friend of the Infant Plaintiff; and a 
Guardian for an Infant Defendant. Where no Guardian is appointed 2 Lill. 32. 
by the Father, Cc. of an Infant, the Courſe of the Court of B. R. 
hath been to allow one of the Officers of the Court to be Prochein 
Amy to the Infant to ſue. | 
he Infant may ſue by Guardian, or next Friend; but yet it is Cro. Car. 86, 

obſerv'd, that a Guardian and Prochein Amy are diſtin& ; for Pro- 

chein Amy was appointed by the Statute Weſtm. 1. in Caſe of Ne- 

* where an Infant was to ſue his Guardian, or he refuſed to 2 Nelf. Abr. 
a 997- 

If an Infant is eloined, ſo that he cannot come perſonally ; or be 13 Ed. 1. 154 
diſturb d by the Lord, that he can't bring Aſſiſe, his Prochein Amy 48 Ed. 3. 1. 
ſhall be admitted, 


Vide Infant, Guardian, 


Pꝛofert. 
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Pꝛofert in Curia. 
| PROF ERT in Curia is where the Plaintiff declares upon a Deeq, 
or the Defendant pleads a Deed, which muſt be done with a py. 
fert in Curia. 1 
10 Rep. 92, He who is Party or Privy in Eſtate or Intereſt, or juſtifies in Right 
93. of him who is ſuch ; if he pleads a Deed, tho the Party or Privy 


claims but Part of the Original Eſtate, he muſt ſhew the Original 

Deed : But where a Man is a Stranger to a Deed, nor doth any Thing 

in Right of the Grantee, &c. there he may plead the Deed without 

Ero. Car. 441, Profert in Curia. And a Man my — under a Deed of Uſes, which 

*. does not belong to him, but the Covenantees, without ſhewing it; for 

3 Lev. 204. he is in by Law. Alſo in Things executed, or Eſtates determined, 
there needs not any Profert in Curia. | 

5 Rep. 4 Notwithſtanding a Deed is inrolled in Court, you cannot plead it in 

the ſame Court, without a Profert in Curia. And if a Deed be pleaded 

and brought into Court, if it be denied, it ſhall remain in Court; 

d. 74, 75- and being found Non eſt fuctum, ſhall be damned. If it be not de- 

nied, at the End of the Term, it is delivered to the Party whom it 


belongs to. | 
Cro, Jac. 429. If a Man is to plead on an Indenture, which he will make Oath 


is loſt, the Court will oblige the Plaintiff to produce his Counter- 
Part, that the Defendant may plead to it; or will grant an Impa- 


| Ce. | 
4; Am No Advantage of Exception ſhall be taken for want of a Profert is the 
Curia, but the Court is to give Judgment without regarding it ; except or 

ſpecially ſet down for Cauſe of Demurrer. 


N Pꝛohibitions. | E 


ROHIBITION is a Writ ifſuing out of the Chancery, Kings bitic 

F. N. B. 39. Bench, or Common Pleas, to prohibit the Spiritual, or Admiral Oc. 
ty Courts, and inferior Courts, from proceeding in a Cauſe out of WW Spir 
eir Juriſdictions, or of which they have no Cognizance : And if the A 


4 Rep. 127. 
| - —_ >», Judge of the inferior Court, or the Party proceeds, notwithſtanding 
| 601, Se. this Writ, an Attachment or Action of the Caſe may be had again 

them. But if it appears afterwards, that a Matter is determinable in 
the 8 Court, then there ſhall go out a Writ of Conſults 
tion, Oc. | 

2 H.P.C.14 Prohibition may be granted to the Court of the Lord Marſhal, by 

Courts of Common Law, if it exceeds its Juriſdiction. Upon a Sur 

miſe or Suggeſtion, that the Admiralty holds Plea on a Promiſe, Ot 

made infra Corpus Comitatus, which is not triable there, Prohibition 
lies; but a Suggeſtion muſt be abſolute and certain, upon which Ifſve 

— may be taken, G c. And on Prohibition in the Spiritual Court, the 
Party may appear, and take a Declaration upon the Suggeſtion, re 


go to Trial; and if it be found againſt the Plaintiff in the Pro - 
1 | 
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tion, Writ of Conſultation is awarded to return the Cauſe to the Spiritual 8 « g w. z. 
Court (being in Nature of a Procedendo) with Colts : After which! Leon. 130. 
no new Prohibition ſhall be had, 

A Prohibition lies in all Cauſes, wherein a Habeas Corpus doth lie 2 Lin. 383. 
at Common Law. The Court of B. R. may by the Common Law 
grant a Prohibition to the Court of Admiralty to ſtay their Proceed- 
ings, if they hold Plea of any Matter which the Juriſdiction of their 
Court doth not extend to: And the Defendant in the Court of Admi- 1344. 387. 
ralty may have a Prohibition after he hath pleaded ; altho* he cannot 
in any other inferior Court. But Prohibition doth not lie to the Court 3 Leon. 314. 
of Admiralty in Caſes of Felony, which are to be try'd there; nor 
to ſtay Proceedings on a Bond made beyond Sea, ſued there; or upon; Lev. 60. 

a Suit for Mariners Wages, being for Labour done upon the Sea, &c. 
Vide Stat. 4 & 5 Anne. ; | 

Prohibitions may be granted to the Prerogative Court, to hinder 
them from granting Letters of Adminiſtration contrary to Law ; or 
prevent any other Proceedings, which are not agreeable to the Com- 
mon Law. Where the Eccleſiaſtical Court hath the ſole Cognizance March Rep. 
of a Cauſe, their Proceedings are not examinable at Common Law,“ 
tho erroneous ; ſo that no Prohibition will lie, but the Remedy is by 0 
Appeal. And Eccleſiaſtical Courts, where the Principal Cauſe is of : Lev. 64 
Eccleſiaſtical Cognizance, may try Matters triable at Law, which 
come 1n incidentally : So when a Thing is collateral to the Complaint Sid. 3g. 
in a Libel, c. But if any Matter incident to a Suit in the Spiritual Show. 158. 
Court is of a Temporal Nature, they muſt try it in the ſame Manner 3 Salk. 287. 
as at Law, or Prohibition will be granted. 

If the Eccleſiaſtical Courts proceed wholly on their own Canons, : Roll. Rep, 
they ſhall not be prohibited; tho' if they act in Temporal Matters, . 
or in Derogation of the Common Law, by queſtioning Things not 
triable by them, Cc. Prohibition ſhall go. A Suit is for a Penſion, Cro. Jac. 666. 
this being meerly Spiritual, there ſhall be no Prohibition: But where 4 Leon. 261. 
a a oh or the Freehold of an Office, Cc. comes in Queſtion, it may 

ad. 

By the Statute of Articuli eri, for Tithes (if the Right ariſeth g E.: 
not from Rights of Patronage, G c.) Mortuaries, Commutation of: Inf: 619. 
Penance, mation, & c. no Prohibition ſhall be granted. Prohi- 1 Niad. 2 — 
bitions are denied for defamatory Words, as calli omen Whores, 3 Mod. 74. 
Oc, But where they may be puniſhed in the Tamporal as well as 2 Salk. 692, 
Spiritual Courts, a Prohibition lies. | | 

A Prohibition may be granted out of B. R. to any inferior Court 
that proceeds in a Cauſe which doth not lie within its Juriſdi&ion ; 
but after the Defendant hath pleaded to the Action, he hath allowed - Lev. 230. 
the Juriſdiction of the inferior Court; and Prohibition will not lie 3 Salk. 288. 
after Sentence. | 
The Court ought not to deny a Perſon a Prohibition that prays it, 2 Lill. 388, 
if there appear Cauſe for it. Tho a Prohibition will not be granted 3** 
on Motion, the laſt Day of Term; ſometimes a Rule is granted to Rayw. 93. 
lay Proceedings, till next Term. 
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Pꝛoperty. 


ROPERTY is a Right that a Man hath to Lands or Tenements, 
Goods or Chattels. And there are three Kinds of Properties; 
Property Abſolute, Property Qualified, and Property Poſſeſſory; and 
an abſolute Proprietor hath an abſolute Power to diſpoſe of his Eſtate 
as he pleaſes, | 
Lill. 40. Property in Lands, is acquired either by Entry, Diſcent by Law, 
or Conveyance : And in Goods and Chattels, it 7 be obtained a 
great many Ways, but moſt commonly by Deed of Gift, or Bargain 
and Sale. He who hath the Land that lies on both Sides of à High- 
Paſeh. 1650. way, hath the Property of the Soil of the Highway. And where 
_ the Sea or a River carries away a Man's Soil in fo great a Quantity 
that the Owner can know his Land, he ſhall have his Property; but 
if the Land be waſted away by little and little, he muſt loſe his Pro- 
Mich. 23 Car. perty. Every Owner of Goods, hath a general Property in them : 
B. R. But a Legatee of Goods, hath no Property in the Goods bequeathed 
him, *till delivered him by the Executor, that he hath the Poſſeſſion, 
Hill. 22 Car. A Perſon may have a ſpecial Property in Goods, delivered to him to 
168 keep, Oc. maintain Actions againſt Strangers that take them out 
of his Poſſeſſion : It is the ſame of Things delivered to a Carrier; 
Gedb. 160. where Goods are pledged or pawned, &c. But where Goods are de- 
livered another to keep for a certain Time, and then to be redelivered; 
if the Party ſells them before the Day in open Market, the Owner 
may ſeiſe them, the general Property being in him, and not altered 
5 Rep. 13. oy Sale. And if one delivers a Horſe, &c. which is killed or ſpoiled, 
7 Rep.17. Treſpaſs lies, as the Property therein is deſtroy'd. But wild Bealb, 
| Deer; Hares (not encloſed in Parks and made tame) none can have 
Property in : If encloſed and made tame, there may be a Property in 
Dalt.37:, them; but if Deer get out of a Park, or Conies out of a Warren, 
Finch. 196. any Perſon may take them. One may have abſolute Property in 
11 Rep. 30. Things of a baſe Nature, as Maftiff Dogs, Hounds, Spaniels, ©. 
tho* not in any Thing Fere Nature. 
l in Goods, & c. may be forfeited or loſt, by Treaſon, Fe- 
lony, Deodand, Waif, Stray, &c. 


Pꝛotection. 


DROTECTION is generally that Benefit and Safety which 
1 every Subject hath by the King's Laws. And in a Special Signr 
fication, it is an Act of Grace, or Immunity given by the King t03 
Perſon in his Service, to be free againſt Suits of Law, for one Yea!, 
2 Inſt. 130. and fo from Year to Year. And the King may grant a Protection to 
Cro. Jac. 477- his Debtor, that he be not ſued till his Debt is paid; but on theſe Pro- 
3. te&tions none ſhall be delay'd, the Party is to anſwer and go to Jud 
ment, and Execution ſhall be ſtay d. 


5 On 
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On a Perſon's going over Sea in the King's Service, Writ of Pro- 
tection ſhall iſſue, to be quit of Suits till his Return; when there 
may be a Reſummons againſt him. But one may proceed againſt him Terms deLey 
that hath ſuch Protection, until the Defendant comes and ſhews his * 
protection in Court, and hath it allowed; and then his Plea or Suit 
ſhall go without Day: Tho' if after it appears that the Party who z Lil. 398. 
hath the Protection goes not about the Affairs for which it was grant- 
ed, the Plaintiff may have a Repeal thereof; and when the Buſineſs is 
ended, on his Return, a Reſummons, Gr. 

There are two Writs of Protection, one cum Clauſula Volumus, and 
another cum Clauſula Nolumus. And there ought to be Cauſe ſhewn Latch. 197. 
in Protections for granting them: If obtained pending the Writ, they 
are naught. A Man may not be diſcharged out of Priſon committed Dyer 162. 
in Execution, by Protection to ſerve the King, &. Nor will a Pro- Hob. 115. 


tection be allowed where a Perſon is taken on a Capias Utlagatum, after 


udgment. 

Belides theſe, there are Protections granted by Peers, and Members 

of Parliament, Cc. but they extend only to their menial Servants, 

and thoſe actually employed by them in Service. A Nobleman's Mod. Caf. 
Steward ſelling written Protections to ſeveral Perſons, was by Order L.“ E. 341. 
of the Houſe of Lords committed to Newgate, and ſentenced to pay 

2 Fine, and ſtand in the Pillory. 


( 


PROT ESTATION, Proteſtando, is a Form of Pleading, where 

a Perſon will not directly affirm or deny any Thing. And is of Ing. Legal. 
two Sorts, one when a Man pleadeth a Thing * he dares not af- 549 
firm, or that he cannot plead for fear of making his Plea double; as 

if in conveying by his Plea a Title to Land, he ought to plead divers 

Diſcents by divers Perſons, and if he plead two Dilcents it would be 

a double Plea, then he is to plead one of the Matters with a Pro- 

ando inſtead of dicit, as Proteſtando quod ſuch a one died ſeiſed, 

The other Sort, is when a Perſon is to anſwer to two Matters, Finch 359, 
and by the Courſe of Law he ought to plead but to one; in the 
Beginning of his Plea, he may ſay Proteſtando that ſuch Matter is not | 
true, Gc. And then making his Plea further add, Pro Placito dlicit, Plowd. 256. 
Oc, And fo he may take Hue on the other Part of the Matter, and 
is not concluded by the reſt which he hath by Proteſtando denied. 

A Proteſtando is ſometimes thus: Proteſtando non Cognoſcendo, &c. 
ſuch and ſuch Things, Pro Placito in hac parte dicit, &c. And Pro- 
teſtando may be uſed in a Declaration; but it is not to be repugnant, 
Aon effectual Matters in Bar, ought not to be taken in a Plea by 

ion. 


Purchaſe. 
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Purchaſe. 


DURCHASE ſignifies the Acquiſition of Lands with Money, or 


by Deed or Agreement; and not obtaining the ſame by Diſcent. 
2 He is in by Purchaſe who comes to Land by legal Conveyance, and 
hath a lawful Eſtate; and not where he has it by Wrong, as Diſſeifn, 
&c. A Purchaſe is always intended by Title, for ſome Conſiders. 
tion; whereas Diſcent from an Anceſtor, is by Act of Law. But 
2 Abr. when a Perſon takes any Thing from his Anceſtors, or others, by 
Deed, Will, Cc. it is a Purchaſe, 288 
2 Lev. 79. An Heir that is the right Heir, taketh Eſtate by Will in another 
Manner than the Common Law would have given it him, hath it 
1 Mod. 226. by Purchaſe. And at Common Law a Man could not make his own 
eir take as a Purchaſer, without departing with the whole Fee-ſimyle, 
3 Salk. 292.. hut now by way of Uſe he may. And where the Remainder of an 
Eſtate-tail was veſted in a Perſon by Purchaſe, 1t was held that the 
Eſtate ſhould go on in a Courſe of Diſcent. 
3 Nelf. Abr. There is this Difference between Purchaſe and Diſcent of Lands; 
0 if one takes by Purchaſe, a Fine, &c. may be no Bar. 
Deeds made to defraud Purchaſers of Lands are void. 


See Frauds. 

Purpreſture. 
URPRESTURE is an Incloſure, a Word in our Law ſigni- 
fying to take a Thing from another, and appropriate it to aMan's 
ſelf : And in a general Senſe, it is taken for any ſuch Wrong done by 
| Manwood one Perſon to another. Purpr in a Foreſt, 1s every Incroachment 
e F. * made upon the King's Foreſt ; by building, incloſing, or uſing any 
Cre. Jac. 156. Liberty without lawful Warrant to do the ſame. If Incloſures are 
1F-3- made in Foreſts, &. they may be laid open and deſtroyed ; and 
Perſons are not ta take Wood, &c. but by the View of the Foreſter, 


= 


Vide Foreſls 2 3 


Purvevoss. 
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Purveyo2s; 


URVEYORS were antient Officers to make Proviſion of Vic- Terms de 
tuals, Carriages, &. for the King. . mentioned in di- Ley. 
vers Statutes; but by 12 Car. 2. it is enacted, that none by Colour of r. 2. 24 
purveyance, ſhall take any Thing from the Subject without Conſent; 


or raiſe Money for Proviſion or other Purveyance of the King, &c. 
which ſeems 05 aboliſh this Office. 


Vide The Statute. 


Quantum Meruit. 


UANTUM Meruit, is a Man's Action of the Caſe, 8 
on the Promiſe of another, to pay him for doing any Thing ſo 
much as he deſerved. 8 

And where a Man retains any Perſon to do Work, 1 ING 
Gr. without any certain Agreement with ſuch Perſon : In ſuch Caſe, 
the Law implies that he ſhall pay for them as much as they are worth, Comp. Attog 
and what ſhall be reaſonably demanded ; for which Quantum Meruit 117, 24. 
may be brought. If one ſue another upon a Promiſe to ſatisfy him 
for Work done, he muſt ſhew in his Declaration how much he 
deſerved for his Work; alſo if one ſue for a Thing ſold, where 
. was agreed on, he is to ſhew and aver it to be worth ſo 
much. 

A Plaintiff in a Quantum Meruit declared, that the Defendant in 2 8k. 557. 
Conſideration the Plaintiff had found him ſufficient Meat, Drink, | 
Oc, for ſeveral Months paſt, promiſed to pay him as much as he 
ſhould deſerve, and averred that he deſerved ſo much ; upon Nor 
Aſumpſit pleaded, the Plaintiff had a Verdict and Judgment. 

Where Goods and Wares are delivered by a Trad at no cer- 
tain Price, or to be paid as much as they are worth in general; a 
Quantum valebat lies: So where the 5 obliges a Perſon to 
— — with Goods, or Proviſions, as an Innkeeper his 

ue Co | 
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1 Iſt. 344. 


29 H. 6. 
14 H. 4. 
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Nuare Impedit. 


U, RE dit is a Writ lying for one who is diſturbed anos 
ov 26 in i ght of Advowſon to preſent a Clerk to a Church, 
Ie differs, for Darzein, Preſentment, which lieth where one and his 
Anceſtors have formerly preſented ; But where a Man may have Aſliſe 
of Darrein Preſentment, he may have alſo a Quare Impedit. 

It lies of a Donative, Chapel, Prebend, ©. and the ſpecial Matter 
muſt be ſet forth in tlie Declaration. A Grantee of a next Avoidance, 
may have this Writ againſt the Patron who granted the Avoidance, 
If a Man who hath an Advowſon in Right of his Wife, be diſturbed 
in his Preſentation and dies ; the Wife ſhall have a Quare Impedit, on 
that Diſturbance. And Executors upon Diſturbance of their Preſent- 


ment, may bring Quare Impedit as well as their Teſtator might. 


Cro. El. 518. 
6 Rep. 52. 
1 Inſt, 344. 


6 Rep. 51. 


2 Roll. Abr. 
ITS A fart 
7 Rep. 25. 
2 Cro. 650. 
Dyer 240. 


* 
= 


Vaugh. 6. 


- 
— 


3 Bulſt. 174. 


s Mod. 254. 


3 Leon. 136. 


Sid. 93. 


F. N. B. 37. 


2 Cro. 383. 


The Plaintiff in this Writ” is to alledge a Preſentation in himſelf 
or thoſe under whom he claims ; and ſo muſt the Defendant. And it 
is beſt to bring a Quare Impedit as ſoon as may be, and to name the 
Bifhop-in the Writ; which will prevent Lapſe while the Suit is de- 
pending. Damages are awarded in this Suit; and if the Jury find 
for the Plaintiff, they muſt find of whom, and upon whoſe Preſent- 
ment the Church is full, how long ſince it was void, the yearly Value 
of the Church; Gr. that Damages may be given accordingly, 

A Quare Inpedit is to be brought in ſix Months after Avoidance; 
but if one recovers afterwards,” he may remove the Incumbent. The 
Patron and Incumbent are to be named in this Writ ; and tis uſual to 
make the Biſhop à Defendant': If any of the Defendants are miſ- 
named, tis good Cauſe of Abatement of the Writ ; and if it abates 


for any Fault in the Declaration, the Defendant ſhall have a Writ to 


the Bithop to admit his Clerk, &*c. The Parſon, Patron and Ordi- 
dinary are ſucd, and the Ordinary diſclaims, and the Parſon loſeth by 
Deſault; the Plaintiff may have Judgment to recover his Preſenta- 
tion, and a Writ ifſue to the Biſhop; with a CH at Executio till the 
Plea is determined between the Plaintiff and Patron: And if a Biſhop 
is Party in Intereſt, the Writ muſt be directed to the Archbithop, &. 
There are two Judgments in Quare Imbedit, at Common Law for 
Writ to the Biſliop, and for Damages by Statute Weſtm. 2. And 2 
Plaintiff may have à general Writ, which the Biſhop is bound by 
Law to execute, &. tho' the Church is full of another who is 2 
Stranger to the Writ: But it has been held, that there muſt be 2 
Scire facias to the Incumbent, If a oo Impedit be ſued on the 
Biſhop's delaying the true Patron in his Preſentation, he may bring 2 
Ne admittas ;, and then if the Biſhop admit the Clerk of any ot 
without Verdict in a Jure Patronatus, the Patron ſhall have Quart 
Incumbravit againſt the Biſhop, and thereby recover the Preſentation 
with Damages. | | : 

The King cannot remove an Incumbent preſented, inſtituted and 
inducted, tho* upon a Uſurpation, but by Quare Impedit brought, in 
a judicial Way, When one recovers in a Quare Impedit againſt an 
Incumbent, the Intumbent is ſo removed by the Judgment, that the 
Recoverer may preſent without any Thing further; but ſuch 2 


3 
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bent continues Incumbent de fa&o till Preſentment is made by the 2 Roll. Abr. 
perſon recovering. Ane 73 365. 

A Nonſuit in a Quare Impedit 1s fatal. In Quare Impedit where tlie 1 Inn. 139. 
parties were agreed, the Court adviſed the Plaintiff to enter a Diſcon- 
tinuance, and not the Defendant a Non F. 


Vide Pyeſentation, | _ 


UE fate, ſignif which Ellate 3 and is a Plea where a Perſon grove 153 
faith, that the ſame Eſtate another Perſon had, he has from 
him. * | po” 
A Man cannot plead a Que Eftate, without ſhewing the Deed how Cre. Jac. 673, 
he came by it: Nor may it be-pleaded-in Eſtates-Tail, or for Life, 1 Rep. 46. 
or Years ; - one may pleud Qu Eſtate of a Term in another, under 3 Lev: 19. 
whom he doth not claim, not being privy to the Eſtate of the 


Stranger. Things chat lie in Grant, ſhall not be claimed by them- Luts. 531. 
es, by Que Zfat 3, but may appurtnapt to Eft, in a» ot 23: 


| # p n 9 
1 * * - e a A . 
o = 
0 * 
_ SC 4.8 * * LET)! 5, * 
" ' Wd. v , 171 
- F 
1 - J 1 * 
* * 
! * Y 4 
* 1 ® 


UI Tam is where an Information is exhibited againſt any one on 
a penal Statute, at the Suit of the King and the Party who is Finch 440. 

Informer, where the Penalty for Breach of the Statute is to be divi- 
ded between them: The Party Informer proſecutes for the King and 1 Leon. 119. 
himſelf, and may proceed notwithſtanding the King's Nolle Proſegui, 
being the Proſecutor, and entitled to Part of the Penalty. But if the 2 Lill. 6. 
King brings his Information firſt, it is otherwiſe 3 he will be entitled 
to the whole Penalty, and may pardon it, G6 | 


Vide Infoymations, 


* 8. 
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TR EE Permit, 
NU0D. nee „ Writ which is Gi; aw : Perſon who 
crefts a Building) . ho yon hay wi L.and; omar the 
- Hoote of another that it hangs over it; or that what he erects be- 
mos a Nuſance to his Neighbour: And a Continuance of this Injury, 
puniſhed, altho' the Houſe be granted away to another Perſon, 
2 on Requeſt, do not remove the Nuſance committed by his 
ather, Quod Permittas lies againſt him. | 
2e d Weir lies where Man is diſſeiſſed of Common of Paſture, 
paar Ge. and the Diſſeifor aliens or dies ſeiſed, and his Heir en- 


3 then if the Diſſeiſee die, his Heir ſhall bring Quod Permittat. 
„ a Nuſance be nota 


2 Or | | | " . 
9 © A 
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C $441 J 
1 | ir tp 939754 hot Sr alt 
1 l 
1 2 I ½0 Minur i A Writ e A tBins a6 
Ces 2 Body of the Defendant, like" the Capias in GB. and Lais i 


* B. X. It goss out of the Office of Pleas, and runs into Wales, where 
nu Writ out of the King's Bench or Common Pleas does, but the 
iat wlagatum. Antiently it was granted only to fuch Perſons :s 
Pra, ute. were 'Tenants or Debtors to ius King, ae this Day the Practice s 
for the Plaintiff to ſurmiſe that for the A which the Defendant 


.* _ ,- + doth him, r Majeſty ; which Sur- 
„ rs 1 's to give . eee to br 
* + > | iv -6> _ 5 8 N n a 12 5 8 Lat þ 
: 3 n 2 & ov Quo | 
8 "4 6 | #6. Fa! 7 806 = | 4 te 2 64; 8 4 5 £ = | 
os AUO Warrancolieth againſt any Perſon or Corporati jon, that uſurs 
Q Franchiſe or Li Sa inſt the and is brought 2. 
OG 85 e Uſurpers to ſhew- _ Title. wy claim ſuch Fran 
LES = „ It alfo lies * or Nonuſer of Privilegs 
5 > gran 
- Indlit. Legal. The Attorney General may exidi Warrants i in ma 
147145, 157- Office —— any yang of itick or Cor 


who ſhall — or 3 Franchiſes, Privileges or Li es, 
having a legal Grant or Preſcription for the ſame ; and eg them 
| wr Proceſs to appear in the Crown-Office, and there to ſet forth by 

May of Pleading, the Title they have to the Privileges claimed; 

- Ba We ſhall be joined and tried thereon by Ni Prius, or the Plea deter 
mined by the Judges on Demurrer, as in other Caſes. But thoug" 
on the Demurrer, the Queſtion be determined for the Defendant, 
yet he has no Coſts allowed him; if againſt him, he muſt be 75 


6 
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for the Uſurpation, and pay large Coſts to the Proſecutor, See Sta- 
tute 9 Ann. 
| A Quo Warranto Information may be brought againſt a Perſon vo- 14.155, 157. 
ting in the Election of a Mayor, or other Chief Magiſtrate of a Cor- 

poration, that hath no Right to do it; on Affidavit made that ſuch 

2-one voted in fuch an Election, and that the Deponent believes he had 

ho Right ſo to do; whereupon, altho' the Defendant makes his Sub- 
miſſion, he ſhall be fined, and pay Coſts. But it hath been held, that : H. p. c. 
the Statute 4 0 5 V. C. M. extends to Quo Warranto Informations, 
which are not to be filed without Order of Court; and firſt a Rule is 1 Salk. 374. 
to be made on the Perſon complained of, to ſhew Cauſe againſt it, &. 

In Quo Warranto to ſhew by what Authority a Perſon claimed a Court- Godb. gi. 
Leet, and alledging quod uſurpavit Libertatem ſine aliqua conceſſione, | 
&c. The Defendant pleaded Non uſurpavit ; and adjudg'd that he Sid. 86. 
had anſwered the Uſurpation, tho' he did not alledge by what Title Kelw. 139. 
he claimed. In a Quo Warrants, Judgment is final, uſe that 1s a 
Writ of Right: On Quo Warranto Information, Judgment is not con- 
cluſive, and the Proceedings are different. Where any Judgment Is 2 Lill. 415, 
for the King on a Liberty uſurped, the Quo Warranto muſt be brought 4 Mod. 6+. 
againſt particular Perſons; and the Judgment be extinguatur, 
and that the Perſons who uſurped the Privilege Libertat, &c. nulla 
tenus intromittat, &c. which is Judgment of Ouſter. But when it is 4 Mod. 58. 
for a Li claimed by a Corporation, it is to be brought againſt the 

Body Politick ; and there may be a Seizure of the Liberties, but not 

Seizure or Diſſolution of the Corporation, Q*c. | 

How to plead in Quo Warranto's and to Informations in the Nature Latch. 45. 
of Quo Warranto's. Vide theſe Reports referred to in the Margin. gc. ** 3” 
by te called mu Statute of Quo Warrants, is the 18 wp _ ah 49 
e 9 Ann. the Proceedings on Quo Warranto's are regulated for the U *: 

Fae bo the Subject; by winch, 5 Perſon uſurp = Office in a 
Corporation, &c. Information in Nature of a Quo Warranto ſhall be 
exhibited, at the Relation of any one deſiring to proſecute ; and the 
Defendant is to appear and plead the ſame Term, Gr. and Proſecutor 
proceed with all convenient Speed : And if the Defendant be found 
Guilty, he ſhall be ouſted, fined, and pay Coſts; and if Judgment be 
had againſt the Relator, Defendant to have Coſts. „ 


Vide Cozpoꝛations, Franchiſes. 


JANSOME ſignifies in our Law, not only a Sum that is paid 

for the Redeeming of one taken a Captive in War; but it is 

likewiſe taken for a Sum of Money paid for the pardoning of ſome 

Offence, and ng the Offender at Li who is under Impriſon- : H. 4. c. 7. 
ment, which is a Kind of civil legal Captivity. It is mentioned in 235% © 
ſeveral of our antient Statutes, where Fine and Ranſome go together: Date. 203. 

And fame Writers tell us, that Fine and Ranſome are the fine: others 

fay, that an Offender ought to be firſt impriſoned, and then delivered 

or ranſomed in Confideration of a Fine. Ee 


Oo06 _ Rape. 
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APE i is an andeivfat and carnal Knowledge of, or violent De. 
SS, 'fourig a Woman againſt her Will: Which is. Felony both by 
the Common, and Statute Law. 

X In thefe Cafes, a Woman raviſhed may profecute, and be a Wirdel 

in her ow Cauſe; but the ſooner Complaint is made the better, and 

3 Rep. 37. the Law mentions 'forty Days. It is no Excuſe that the Woman con- 

: lad. 3 fented after the Fact; or before, if it was for Fear of Death, or Im. 

H. P. C. 117. priſonment; or that the was a Conmon 3 who ray be forc'd; 

t it is a 'ſtrong * ·˖[˖[j¶: . againſt the Woman that ſhe made no 

r Hawk, 108, - Cornplaitit im a reaſonable Tine For the Injury. And it is ſad by 

3 Nelf. Abr. ſome to be Evidence of a Woman's Conſent, that ſhe was a common 
25 Whore; 8 where there is not Recens proſecutio. | 

Formerly it was adjudg'd. ho Rape, to force a Woman who con- 

2 ln. 1 ceived; for if ſhe 110 50 conſented, ſhe could not conceive: But 

cis Opinion hath been fince queſtioned, the previous Violence. not 


Js p. c. Nets, extenuared” by ſubſequ as onlent, Cc. Tho the Woman's 
8 oo Oath of 4 2 convict a Man, yet it ** have concur- 
Dalt. 107. ng Circumſtar Fa Nan can prove ſelf to be. in another 


58 or other C hach, at the Time; or if ſhe is. wrong in deſeri- 
; bi the Place, Gr, this will overthtow her Evidence. 
pr" erk miſt be Penetration and Emiſſion, to make this Crime: If 
bur 332% there be not Penetration and Emiſſion, it will be Aﬀfult only. IF 2 
93 Womaäb⸗child de under ten Years of Age, it is not material whether 
me Grlſerited, or was forced; but it muſt be proved chat the Offender | 
'eriter'd her Body. 
1; E.1.c.34. BY Statute, it is relony without Benefit of. Clergy to commit a 
18 l. c. 3. Rape: And whoever ſhall carnally know any Woman -child under the 
Ae of ten Yeats, ſhall ſuffer as à Felon. 
Ader and Abettors in committing a Rape, may be indicted api. 
cipal Felons. Ancientiy Rape was puniſhed by Loſs of Eyes, and 
Privy-Members, hed 


| Ty 
. 2 EBUTTER 1s 3 a Man by Deed or Fine Grants to War- 
OE rat any Land, to another, and the Perſon making the Ware 
'ﬆ His Heir, 5 im to whom the Warranty is made, or his 
or 175 e Time Thing ng „ if ke Who is ſo ſued, pleads the 


Tp EN ine 17 Warranty, and demands Judgment ſt the Plaiatiff 

Gs Wall de eceſ vel to demand the Thing which he ought to warrant, 
*  4paitiſt the Warranty and Deed, luck Pleading of the Warranty 1 
kalled a Rebutter. 


And abe Word [Ritter js is all uſed for. Plc which foltous the 
Rejoinder. | | 

He | vid eading. 

3962, 4 pi 9 Recopnſrance 


„ 
4 
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ECOGNIZANCE is a Bond or Obligation of Record, ac- 

knowledged to the King, upon Condition to pay a certain Sum of 
Money, if the Condition be not performed. And of Recognizances Dult. 459. 
ſome are for Debt, ſome to appear at Seſſions or Aſſizes, and others of 80. 
Bail, Cc. For Debt, or Bail, they are acknowledged before the Judges, 
a Maſter in Chancery, &c. And to appear at Aſſizes or Seſſions, * 
may be taken by Juſtices of Peace. 
One of the beſt Securities for Debt is Recognizance in Chancery, 
acknowledg'd before one of the Maſters of that Court; which is to 
be ſign d, and afterwards Inrolled. If a Recognizance is to pay 100 J. 1 Inf. 192. 
a five ſeveral Days, immediately after firſt Failure of Payment thete ? 1*% 398. 
may be Execution by legit, and you need not ſtay till the laſt Day is 

; for 'tis in Nature of feveral- Jydgments. But if two or more 
yin in the Recognizance, &c. Lands of all ought to be equally charg- 3 Rep. 13. 
ed; and if one Perſon's Land is taken in Execution, he may by Au- d. 72. 
dita Querela, have Contribution from the reſt, Alſo where a Man: is New Nat. Br; 
bound by Recognizance, and there are Indentures of Defeazance, the 5%: _ . - 
Cogniſor may come into Chancery, and ſhew the Indentures, and that | 
he is ready to perform them; and thereon may have Sczre faciat to 
the Cope, and Superſedeas to the Sheriff not to make Execution, 


The Body and Lands are bound by e of Debt, and Bail, 2 Leon. 34 
And if made before a Maſter in Chancery for a Debt, or to perform an 

Order or Decree of the Court, if the Condition be not performed,” an 

Extent ſhall Ifſue : Or a Sire facius is to be the Proceſs; upon which, Cro. Jac. 3. 
and a GEE cc. of two Nichili returned, and a Judgment thereupon, .__ - . 
the proper ution is- an Hlagit. At any Time in the Vacation, Hob. 196. 
Recognizantes for Money lem may be taken by the Chief Jaſtices off 
the Common Law Courts; and though they are not a perfect Record | 

nll entered, when entered che- ind the Perſon and Lands from the 

Time of Ncknowledgmen ttt. 
A Recognizance of Bail in & B. is entered ſpecially; the Bail are 2 Lill. 47. 
dound to pay a certam Sum of Money; if the Party condemned doth 
Recognizances are entered generally; "that if the Party be condemned . B. K. 
in the Suit or Action, he thall render his Body to Priſon, or pay the 
Condemnation, or the Bail ſhall do it for him. And ſothe-of our Cro. fac. 272, 
Books are, that Lands of Bail are bound from the Time of the Recog- #9 *< 
Tizance entered into; And ſome, that they are not bound but from the i 


„ 


No Recognizance ſhall bind Lands in the Hands of Purctiaſers bone 19 Car-. c. 3. 
de for valuable Cotiſideration, but from the Fime of Inroltment, 
hich is to be fetdown' in the Margin of che Rofl. And where Lands 4 & 5 W. N. 
are mortgaged, without giving Notice of a Recognizarice, &. if the 

coghHunce be not paid off and vacated in (tx Months, wie Mortgagor Gas 
to for feit his Equity of Redemption. The Glerk of the Recogitizances 8 Ges. 1. c. 
is to keep ſeveral Parchment Rolls, for Recoghizances taken by 25. 
the Chief Juſtices, &c. and Perſons before whom — 

a ed, 


328 The Common Law Common-plac'd. 


ed, and Parties acknowledging, are to ſign their Names to the Recog- 

. the good Behaviour, taken by Juſtices of Pea 
izances for the naviour, ta ices o 

and how forfeited. Yide Behaviour. : * 


See Statute Perchant. 
Recozds. 


R ECORD is a Writing in Parchment, wherein are inrolled Plezs 
of Land, and Common Pleas, or criminal Proceedings, in a 
1 Inſt. 266. (Records being the Rolls or Memorials of the Judges of the Courts of 
Record, import in themſelves ſuch incontroulable Verity, that they 
2 Lill. 421, admit of no Proof or Averment to the contrary, But the Judges can- 
wn not judge of a Record given in Evidence, if the Record be not exem- 
' plitied under Seal: Though a Jury may find a Record, although it be 
not ſo; having a Copy proved to them, or other Matter ſufficient to 
. -  - induce them to believe that there was ſuch a Record, where it is not 
21 Car. R R. produced. But a Matter of Record ought to be proved by the Record 
itſelf, and not by Evidence; as no Iflue can be joined upon it to be 
Hob. 124 tried by a Jury like to Matters of Fact: Though where Matter of Re- 
1 Vener. 362. cord is mix d with Matter of Fact, it ſhall be tried by Ju Anda 
Jury ſhall not be — by a Record to find the Truth of the Fad. 
Records certified out of an inferior Court, on Writ of Error, are nat 
of Record in B. R. till entered. If a Record once comes into B. R. by 
Writ of Error, it never goes out again; but a Tranſcript may go to 
the Houſe of Lords, on a further Writ of Error. 

: Lill. azo, A Record of an Iſſue made up ready for Trial of a Cauſe, may be 
e amended in a fmall Matter, ſo as not to deface the Record; and altho' 
Mich. 22Car it be entered for Trial, on paying Coſts to the Defendant : But the 
* Court will not give Leave to amend it, if it may not be done without 
much altering the Record. A Record that is razed, remains a good 
Record notwithſtanding the Razure, if legible ; but he that razed it 1s 
puniſhable; And apparent Fautts and Miſpritions of Clerks only, in 
Records removed out of inferior Courts, &. are adjudged now amend- 
able by the Statutes of Jeofails. Formerly the Court of B. R. would 
not amend Records out of inferior Courts; nor did they conſtrue the 

Statutes of Jeofails to extend to them. oO 0 n 
| _ Records can't be amended without Rule of Court, grounded upon 
2 Lill. Abr. Motion: And where a Record 1s fo drawn, that the Words _ 
1 ceive double Conſtruction, the Court will interpret them that Way 
Salk. . Which ſhall make the Record good. All Records are to be pleadeden- 
1 Lev. 211. tire, and conclude prout patet Recordum 7; or the other Side may 
anſwer Nu tiel Record &c. If a Record is to be read in Court, the 
Counſel muſt open the Effect of it; and afterwards it may be ſet dow! 

| for a Confilium, to argue the Matter, | 5 
g Ea. 5. Juſtices of Aſſize, & c. are to ſend all Records determined to the 
Excbeguer at Michaelmas in every Year; and the Treaſurer and Cham 
berlains ſhall receive them urder their Seals, and keep them in the 
Treafury, tec By 
2 
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By this Statute, the Judges may reform Defects in any Record, or 
Proceſs, or Variance between Records, &c. And a Record exemplified 
or inrolled, may be amended for Variation from the Exemplification, 


8 H. 6. 


Ce 
A Record of a judicial A&, after the Term wherein determined, 
when it is in the Roll, is not alterable; during the Term it is. 


Recoverics, 


ECOVERY is an aQual or real Recovery of a Thing by Judg- 
ment in the ordinary Courſe; or Fiftio juris, a formal Act by 
"Conſent, uſed where a Man is deſirous to cut off an Eſtate-tail, &c. 
And for the better Aſſurance of Lands and Tenements, upon which 
Uſes may be limited and raiſed, It is much of the Nature of a Fine, ,,q 134. 
though better, in Regard. it bars Remainders and Reverſions; and the 
ſame Rules for the moſt Part are to be obſerved for guiding and dire&- 
ing the Uſes of a Recovery, as for the Guidance and Direction of Uſes 
of a Fine. | 
| Recoveries are much favoured by the Law, many of the Inheri- 
tances of the Kingdom depending upon theſe Aſſurances ; And they 
ſuppoſe a Recompence in Value, to all Perſons that loſt the Eſtate. In % Rep. 39, 
proſecuting them, there is a colourable Suit, wherein there is a De- 42. 
mandant, called the Recoveror, and a Tenant called the Recoveree, and * Luft. 2:4 
one that is called to warrant upon a ſuppoſed Warranty, who is the 
common Vouchee ; the Demandant is ſuppoſed to come into Court, 
and the common Vouchee to make Default, and withdraw in Con- 
tempt of the Court, whereupon Judgment is had, that the Demandant 
againſt whom there is no Defence, ſhall recover the Land. The Re- 3 
covery thus ſuffered, ſhall not be taken ſo ſtrictly as real Recoveries 1 Rep. 62. 
are: And the Force and Effect of a Recovery is to deſtroy all Eſtates } Reb. 97: 
and Incumbrances, that one may Sell, Give or Deviſe the Eſtate in 
Fee, or what Manner he pleaſes; and the Recompence adjudged over 
ſhall go in Succeſſion of the Eſtate, as the Lands would have done; fo 
that an Heir, &c. loſes the one, and mult truſt to the other. 
A Common Recovery is either with ſingle, double, or treble Vou- , rag. 102, 
cher, The Recovery with ſingle Voucher, is to bar Tenant in Tail, 372. 
and his Heirs, of ſuch Eſtate- tail which is in his Poſſeſſion, with the 2 
Remainders depending upon it, and the Reverſion expectant which o- 
thers have; and of all Leaſes, and Incumbrances derived out of ſuch 2 Roll. Abr. 
Remainder or Reverſion. The Recovery with double Voucher, is to 204. 
bar the firſt Voucher and his Heirs of every Eſtate at any Time in him, 
or any of his Anceſtors, whoſe Heir he is of ſuch Eſtate; - and all xoy 81, 8:. 
others of Right to Remainders, and Reverſions, dependant and ex- | 
pectant upon the ſame, and all Leaſes and Incumbrances derived out 
of them; and it will alſo be a Bar of the Eſtate whereof the Tenant 
was then ſeized in Reverſion or Remainder, c. The Recovery with 
treble Voucher, is to make a perpetual Bar of the Eſtate of the Tenant, 
and of every ſuch Eſtate of Inheritance as at any Time had been in 
the firſt or er Vouchee, or their Anceſtors, whoſe Heirs they are, 
and as well of every Reverſion thereon depending, as alſo of all Leaſes, 
| Pppp | Eſtates, 


5 Rep. 40, 41. 
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Eſtates, Charges and Incumbrances, derived out of any Rev erſion or or foi 


Remainder. | the Pr 
Wood Inſt. In a Recovery with fingle Voucher, the Writ of Entry is to be very { 
92 brought againſt Tenant in Tail in Poſſeſſion, and he is to vouch the Tenan 
1 Inf. 102. common W But in Recovery with double or treble Voucher, Ak 
you muſt by Fine, Feoffment, or Leaſe and Releaſe, ec. difcontinue and he 
the Eſtate, and make a Tenant of the Freehold of the Land ; and then claims 
bring the Writ againſt that Tenant, the Conuſee, Feoffee, Gc. and execut 
he is to vouch the Tenant in Tail, and he the common Vouchee; and tory L 
then Judgment is given for the Demandant againſt the Tenant, and covery 
for the Tenant to recover in Value againſt the Vouchee, the firſt Vou- Mortg 

chee againſt the ſecond, &. very 
ro Rep. 33. A Tenant in Tall can't be reſtrained from ſuffering a Recovery, ing Cc 
Hob. 259 Husband and Wife, Tenants in ſpecial Tail, with Remainders to others not ba 
in Tail, and in Fee; the Husband alone levied a Fine and died, leay- Cor 
ing Hue, and the Wife entered; ſhe is in of her Eſtate Tail, and may nants : 
ſuffer r which will bar the Remainders. A Father deviſed on a | 
: Lev. 58. Lands to his for Life, and after his Deceaſe, to the Iſſue of his Serjea! 
1 Ventr. 214. Body, and for want thereof, Remainder over: The Son ſuffered a cover\ 
. Recoyery, and two Judges held he had but Eſtate for Life; but Hale grok | 
CJ. was of Opinion that he had an Eſtate Tail by Implication, by the ave 
ords Iſſue of his Body, &c. and the Recovery was well ſuffered ; was b 
and ſo adjudg'd in the Exchequer Chamber, | or tha 

10 Rep. 4j. Recoveries by Infants, by their Guardians, ſhall be binding to them, hold, 
3 Cro. 307. and may not be avoid And a Feme Covert, with her Husband, is vacat 
bound by a Recovery. It is not abſolutely neceſſary for the Judges to fered 
2 Lill. 424 examine a Feme Covert, when ſhe joins with her Husband in a Bo Conve 
9988 very of her Lands; but it may be prudential to do it. To every Re- By 
covery there mult be a good Tenant to the Præcipe, or it will be void; privy 
> Salk. 368. but if the Tenant gains a Freehold before Judgment, it is ſufficient : tions « 
And where a Precipe was made by Fine, and common Recovery ſuf- ties in 
fered ; Fele, the Fine was afterwards reverfed for Error, the Reco- Ac 
\ Mod. 50. very Was held good, there being a Tenant at that Time: And rather an AC 


than a Recovery ſhall fail, Tenants to the Precipe ſhall be intended by 
Diſſeifin, ec. 

9 Rep. io A Deed to ſuffer Recovery by Tenant in Tail, &c. and the Reco- 

1 Mod. 250. very make but one Conveyance : But there is a Difference between lu- 

dentures precedent and ſubſequent; when they are firſtmade, and 

after the Recovery is ſuffered, no Averment can be taken that it was 

to other Uſes ; upon an Indenture ſubſequent, other Uſes may be 

pleaded than thoſe declared and limited therein, before and at Time of 

: Lill. 423. the Recovery. If Uſes of a Recovery are declared by Deed bearing 

Date afterwards; there a Stranger ſhall be . to plead other Calve 


L. ſes, but = an Heir at Law. what 

; Rep. 15- "If there be Tenant for Life, Remainder in Tail, Remainder or Re. fame ; 

- "BP — verſion in Fee; if Tenant for Life is impleaded by Agreement, and Miles 
vouch Tenant in Tail, &. this ſhall bar the Remainder and Reverſion Th 

in Fee; tho he in Remainder or Reverſion did never Aſſent to the every 

Recovery. And if Tenant for Life ſurrender to him in Remainder in is pun 


Tail, he may bind the Remainder and Reverſion expectant upon b 
Eſtate. But if Tenant for Life alone, ſuffer a Recovery, without thc 
Aſlent of him in Remainder, the Recovery will be void. And it Te- 
nants in Tail after Poſſibility of Iſſue extinct, Tenants by the cum. 


3 
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or for Life, ſuffer a Recovery by Covin, without the Aſſent and to 
the Prejudice of him in Remainder or Reverſion; not only the Reco- 
very ſhall be void, but it will be a Forfeiture of the Eſtates of ſuch 
Tenants. 

A Recovery bars only whos there is a Privity in Law, as the Ifſue, Carter 53. 
and he in Remainder, erſion, G. It ſhall not bar the Heir, wha 
claims as a Purchaſer, © and not by Diſcent : Nor where there is an Lutv. 1224. 
executory Eſtate, which depends upon a Contingency ; or an execu- 
tory Deviſe, Nor a Rent 2 by Tenant in Tail, &c. And a Re- Cro. El. 792. 
covery ſhall make good all the Tenant in Tail's precedent Acts, as Chan- Rep. 
Mortgages, &*c. But if he in Remainder 22 a Rent-Charge, Reco- 
ay by Tenant in Tail ſhall bar it; for the Recoveror comes in, dur- 1 Mol. 199. 
ing Continuance of the Eſtate not Subject to the Rent. Strangers are; Rep. 5. 
not barred by Recovery or Non-claim, as by a Fine. [7 

Common Recoveries are ſuffered in the Common Pleas, by the Te- Prad. Solic. 
nants and Vouchers perſonally in Court; And ſometimes by Attorney, 52 
on a Dedimes Poteſtatem: And the Pracipe is delivered to one of the 
Serjeants at the Bar, who Counts upon it, &s. moſt Errors in a Re- 
covery, are amendable the firſt Term after the Recovery had; but for s Rep. 162. 
* Errors in Proceedings in Matters of Subſtance, a Recovery may 

avoided by Writ of Error; as it ſhall be alſo by pleading, that it * Init 104. 
was by Covin againſt Tenant for Life to difinherit him in Reverſion; 
or that he againſt whom the Writ is brought, is no Tenant of the Free- 
hold, &*c. and it may be made void by Motion in Court, praying 2 
vacat of the Judgment. Likewiſe Recoveries may be avoided if ſuf- 
_ by Fraud to deceive Purchaſers, &c. like any other fraudulent 

veyance. , | | | | | | 

By Statute, to ſuffer a in another Perſon's Name, not 2: Jac. 1. 26. 
privy and conſenting, is Felony without Benefit of Clergy. Declara- 4&; Ann. 16. 
tions of Uſes by Deeds made after Fines and Recoveries paſt, by Par- 
ties inabled to declare them, ſhall be good and effectual in Law. 

A common Recovery is the beſt Aſſurance a Man can have, except 
an Att of Parliament. 


Recuſants, Vide Oaths. 


Regrafto2s. 


RES RATORS are thoſe who buy and get into their Hands in 3 Ing. 195. 
Fairs or Markets, any Grain, Butter, Sheep, Lambs, 5 3 — 
Calves, Swine, Pigs, Geeſe, Chi or other dead Victuals 
whatſoever, brought to Fair or Market to be ſold ; And do fell the 
lame again in the fame Market, or Place, or in ſome other within fouf 

les thereof. OP: | 

This is a Kind of Huckſtry, by which Goods are made earer, as 
every Seller will gain ſomething, to the Oppreſſion of the People; and 
is puniſhable by Loſs of Goods, Imprifonment, &c. | 


Vide Fozeffallers, 


Relation. 
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#5, Relation. 


DELATION is where, in Conſideration of Law, two different 
IN Times or Things are accounted as one, and by ſome Act done 
the Thing ſubſequent is ſaid to take Effect by Relation from the Time 
Terms de preceding: As if one deliver a Writing to another, to be delivered to a 
Ley 513. third Perſon, as the Deed of him who made it, when ſuch third Per. 
- ſon hath paid a Sum of Money; now when the Money is paid, and 
the Writing delivered, this ſhall be taken as the Deed of him who made 
...__ and delivered it, at the Time of its firſt Delivery. 
Cro. Car. 33. A Judgment had in full Term hath Relation to the firſt Day, if it 
1 Bulft. 33. be given after Appearance; and if on Default, then to the Quarty; 
diet poſt: Judgments relate to the firſt Day of Term, as if given on 
3k. 312. that very Day, unleſs there is a Memorandum to the contrary, G.. 
And Rule being had for Judgment, and two Days after the Plaintiff 
Poph. 132. died; yet the Judgment was entered, which hath Relation to the Da 
1 Leon. 324. when the Rule given. An Execution on Goods by Fieri Facias, wi 
have Relation to the Teſte of the Writ, tho the Goods be ſold after by 
the Defendant, &c. | Yi 
Petitions of Parliament ſhall have Relation to the firſt Day of the 
1 Jac. 1.c. 15. Parliament, though not aſſented to by the King till the laſt Day. Sale 
of Goods of a Bankrupt, by Commiſſioners, ſhall have Relation to the 
firſt Act of Bankruptcy ; and be good notwithſtanding the Bankrupt ſells 
Dyer 99g. them afterwards. If a Man buys Cattle in a Market that are ſtolen, 
and ſelleth them out of the Market, although the Cattle are afterwards 
brought into the Market, and the ſecond Bargain confirmed, and Mo- 
ney paid, &c. this Bargain will not be gooe. 
e Bargain ſhall have Relation to the Beginning ; which was un- 
3 Salk. 199. Jawful, It is a Rule in Pleadings, Grants, Cc. Ad proximum antece- 
dens fiat Relatio. | 841950 


Releaſe. 


ELEASE is a Giving up or Diſcharging of the Right or Action 

which any Man hath or claimeth againſt another, or in his Land, 

Cc. And Releaſes are of two Sorts ; a Releaſe as to Lands, Goods and 

| Chattels ; and a Releaſe of Actions, whether Real, Perſonal or Mixed. 

i Inſt. 264. Releaſes are likewiſe expreſs, or implied; expreſs by Deed, or implied 


+, © wp When an Obligee makes the Obligor Executor; a Feme 


ligee takes the Obligor to Husband, &«. theſe are Releaſes in Law: 

8 Rep. 136. But not where an Obligor is made Adminiſtrator z or a Feme Execu- 

trix takes the Obligor to Husband. And when the Obligor is made 

Executor, tho?; this is a Releaſe in Law, the Duty ſhall be Aſſets in 

9 Rep. 52. his Hands. An Acknowledgment under Hand and Seal that a Debt 1 
ſatisfied, is a good Releaſe in Law of ſuch Debt. : 

A Man cannot Releaſe a perſonal Thing upon Condition, but the 

Condition will be void, and the Releaſe enure to him to whom made 


for 


_ Keilw. 88. 
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for ever. But a Releaſe may be delivered as an Eſcrow, to be a Man's: Roll. ave. 
Deed when ſuch a Thing is done, which makes it in the Nature of a 412. 490. 
Condition. A Releaſe of a Right or Action may not be for a Time; If, ;,q.,,,. 
made but for an Hour, it will be good for ever. A Duty certain may Lit. 467. 

be releaſed before the Day of Performance of the Condition; but a, Rep. ,.. 
Duty uncertain at firſt, upon Condition precedent to be made. certain 10 Rep. 11. 
after, being in the mean Time but a meer Poſſibility, cannot be releaſed, C. El. 585. 

By Releaſe of all a Perſon's Right unto Lands, all Actions, Entries, ? Rep. 151. 

Titles of Dower, Rents, &*c. are diſcharged : But it will not Bar a; 1 
Man of a Right that ſhall deſcend afterwards. By a Releaſe of all En- | 
tries, or Right of Entry, a Man hath in Lands, without more Words, 
the Releſſor is barred of all Right or Power of Entry into thoſe Lands: 
And yet if a Man have a double Remedy, viz. a Right of Eutry, and 
an Action to recover, and then Releaſe all Entries, by this he is not 
barred of his Action; nor doth a Releaſe of Actions, bar the Right of 
Entry. 

All Debts and Duties may be releaſed, before or after due, by apt 
Words. A Releaſe of all Manner of Actions, bars all Real, Perſonal Lit 4% 
and Mixt Actions, and Cauſes of Action, ſubſiſting at the Time of the « Ind. 285. 
Releaſe, Bonds, Statutes, G c. But not Executions, or Writs of Error: & Rep. 63. 
Tho? a Releaſe of all Suits, will be a Bar to an Execution. A Releaſe Lit. 504. 
of all Actions, will not diſcharge a Covenant before broken: But by i tag. 292. 
Releaſe of Covenants, a Covenant not broken, may be releaſed. A | Rep. 112. 
Releaſe of all Quarrels, & c. amounts to Releafe of all Actions; but if a Init. 292. 
Man making ſuch a Releaſe, be diſpoſſeſſed of his Goods, he may take? 3 
them again, notwithſtanding the Releaſe. A Releaſe of all Statutes, 
diſcharges all Statutes z of Error, all Writs of Error, Cc. By Releaſe 1. 76, 291. 
of all Debts, Debts upon Specialties, Executions, e*c. are diſcharged, A 
Releaſe of all Duties, diſcharges all perſonal Actions, Judgments, Exe- 8 Rep. 153. 
cutions, Obligations; but a Releaſe of all Dues, will not bar a Writ of: Noll Abr. 
Account, there being nothing due before Account made up: A Releaſe 
of all Actions, may be a good Bar in Account. By Releaſe of all Demands, by o8. 
all Rights and Titles to Lands, Conditions before broken or after, Co- g . 
venants broken, Rents, - Annuities, Debts, Duties, Contracts, Obliga- Dyer 56. 
tions, Recognizances, Statutes, Judgments, Executions, G c. All Man- 
ner of Actions Real and Perſonal, are barred and diſcharged : This is 
the beſt Releaſe of all, and includes in it moſt of the others. 

But this doth not avoid Obligations ſubſequent to the Releaſe: Tho! Lit. zus. 
where a Man is bound in an Obligation to pay 201. at Michaelmas, a | 
Releaſe before Micbaelmas, is a good Bar; And yet the Plaintiff could 
not have his Action till after Michaelmas : It is Debitum in preſent, 
although ſolvendum in wy. A Releaſe before any Rent due, of all * Ind. 297. 
Demands that the Releſſor had or ſhould have againſt the Releſſee, hath * — * 
been adjudged not to Releaſe the accruing Rent. A future Act may 
not be releaſed by a Releaſe of all Demands; ſuch as a Promiſe, before 
broken: But a Releaſe of all Promiſes, will be good. And a Releaſe Lutw. 249. 
of all Demands, is no Bar in a Writ of Error, to reverſe an Outlawry $ Rep. 152, 
nothing being demanded by ſuch Writ : It muſt be releaſed by ſpecial * 
Words. Allo generally if a Releaſe be made on a particular Occaſion, Raym. 399. 
hat may reſtrain the Generality of the Words. : N 

In Award, that the Defendant ſhould pay 10 J. and Plaintiff Releaſe i $atk. 74,75. 
all Demands, & c. On Tender of the Money, though not received, 
the Plaintiff is obliged to Releaſe. If a Man Releaſes all Demands to 2 Suk. 575: 


Qqqq the 
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the Perſonal Eſtate of another, it doth not Releaſe a Bond; which js 
1 Lev. 235. no Demand to ſuch Eſtate, before Judgment, &-c. Where Bond or 
NET — — is entered into to one, to the Uſe of another, it cannot be Re- 
leaſed by the Perſon to whom given; nor may one Releaſe who is not 
a Party to the Deed. A Statute was acknowledged 3d October, the 
Dyer 307, Cogniſee by Releaſe dated the ſecond Day releaſed all Demands %. 
ionem the Releaſe, which was deliver'd the fourth Day, and ad. 
judg'd Good to Time of Delivery. 
here Divers join 
the Releaſe of one ſhall bar the reſt. If two commit a Treſpaſs, the 
410. Releaſe to one Treſpaſſer, will diſcharge both. A Releaſe to one Ob- 
x Cro. 648. Jjgor, where there are ſeveral jointly bound, diſcharges the others. A 
1 Inſt. 232. Releaſe by a Lord to one Jointenant, ſhall extend to both. And where 
a Promiſe is of two Parts, a Releaſe of one Part will be a Releaſe of 
the other Part. A Releaſe of one Executor of a Debt to the Teſtator, 
before Judgment, ſhall bar the other Executor, G. 
Lit. 452. And a Releaſe made to Tenant in Tail, or for Life, of Right to 
1 Infi, 267. Lands, ſhall extend to him in Remainder, or Reverſion. 


6 Rep. 25. 
2 Roll. Abr. 


Reliefs, 


Reuber is a certain Sum of Money that every Frechold Tenant 
yeth unto the Lord at the Death of his Anceſtor, on taking 


Poſſeſſion of the Inheritance; by Payment whereof, the Heir Relieves, 
and as it were raiſes up his Lands again, after fallen into the Lord's 


It is either Relief-Service, or Relief. Cuſtom; but more properly 2 
Seft. 25- Relief at the Common Law, and by Cuſtom, Relief being no Service, 
but an Incident to and the Fruit of it, and adjudged a Flower of the 
3 Lev. 145, Tenure. Upon the Death of the Freeholder, a Relief is to be paid; 
and Reliefs are paid by Freeholders only. Relief-Cuſtom is that which 
is paid upon the Death or Alienation of any Freehold Tenant, accord- 
ing to the Cuſtom of the Place. For theſe Reliefs a Lord inay diſtrain, 
Cro, E1.883. but cannot have Action of Debt: Though his Executors or Admunt- 
ſtrators may bring Debt, and can't diſtrain; which lies againſt the 
x Inft. 33. Executor of an Heir, Gr. An Avowry for a Relief is good, without 
3 Lev. 145. ſhewing particularly how due; being Parcel of the Tenure, And Ac- 


Moor. ca. 887. Ceptance of the Rent from a new Tenant, is no Bar of a Relief due 
from a former Tenant ; as Avowry may be made upon the Land. 
Relief is in moſt Places half aY. 
9 H. 3. c. 2. the Land: And by Magna Charta, Sons of Knights, 
Oc. were to pay Rel 
their Annual Revenues. 


ear or a Year's Rent and Profits of 
Barons, Earls, 


for Lands held in Chief, a fourth Part of 


in a joint Action, to recover any Perſonal Thing, | 
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Remainders. 


EMAINDER is an Eſtate in Lands or Tenements after a par- 
ticular Eſtate determined; as if one grant Land for Term of 
Years, or Life, the Remainder to another when the Leaſe for Life or 
Years is determined: It is alſo defined to be the Reſidue of an Eſtate in 
Land depending upon a particular Eſtate, and created together with 
the fame. And where it depends upon a Leaſe for Life or Years, « Inſt. 49, 
Livery is to be made on the Leaſe, or the Remainder will nor 143. 


8. : 

If a Man ſeized in Fee, lets Lands or Tenements for Term of Years, 
and grants it over to another for Life, in Tail, or in Fee; Here is firſt pio 2; 
a particular Eſtate for Years, created out of the Fee, and afterwards 33. a 
the Reſidue diſpoſed of; which is called a Remainder, though the 
particular Eſtate and all the Remainders make but one Eſtate in Law. 

And in the Creation of Remainders, there muſt be a particular Eſtate 1 Rep. 66, 
precedent made at the fame Time, for the Remainder to depend upon; 79, Ke. 
and the particular Eſtate, is to continue till the Remainder veſts; the 
Remainder muſt commence in Poſſeſhon, at the very Time the parti- 

cular Eſtate ends, and paſs out of the Leſſor executed or executory at 

the Time of the Poſſeſſion taken by the particular Tenant z alſo it may 

end upon a Condition, not repugnant or againſt Law; the Perſooen 

to whom the Remainder is limited is to be capable of it at the Time; Rep. 5:1. 
treated, or by common Poſſibility during the particular Eſtate \ and 3 Rep: 28 
the Thing —— the Remainder is made, muſt be in Ehe, before nl. 378 
po at the Time of the Appointment and Creation of the Remain- 

The above Rules are to be obſerved in limiting Remainders, ot 
= will be void. And Remaindets are Abſolute, or Contitigent ; 3 Rep. 20. 
Ab olute, as 4 Leaſe for Years, Gt. with Remainder to atiother in F ee, 10 Rep. 85. 
being ſuch as I have deſrtibed: And Contingent, where the Eſtate is 190. 358. 
limited to take Place in fiittmro upon an uncettain Event; as where à par- 
tieular Eſtate which doth ſupport a Remainder, may br may not de- 
termine before the Remainder may commence. Thele Contingent Re- vent 189 
mainders are preſerved, by making a Feoffment to the Uſe of A. B. G “. 
for Life, Remainder to the Uſe of the Feoffees for the Life bf A. B. 

Gr. And fo on limiting Contingent Remainders; when he that hath 
the firſt Eſtate, cannot deſtroy the Remainders. A Remainder Con- 
tingent is ſaid to be an Eſtate veſted ; but in LISLE Deviſes, the 
Eſtate deſcends *till it happens, and nothing is veſted 'till then. | 

Tenant for Eife, Remainder to firſt, and other Sons, the Hike Re- . Mae. g:. 
mainders to others, one of whom hath Iſſue a Son; and then he and 
the others join in a Fine to the Tenant for Life, who after makes a 
Feoffment ; by this the Remainders are not deſtroy'd, as there 1s a Son 
born, who has Right of Entry, which will ſupport them. There was 2 8. Ik. 576, 

enant for Life, with Remainder to his Wife for Life, Remainder to 577: 
firſt and ſecond Son, Goc. the Father committed Treaſon ; adjudg'd 
that whether the Sor: was born before or after Attainder, the Con- 
ungent Remainder to him was not diſcharged by veſting of Eſtate in 
the Crown; becauſe of the intermediate Eſtate to the Wife, A _ 

makes 
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makes a Conveyance to Uſe of himſelf for Life, Remainder to the eldeſi 
Child, he hath Iſſue a Daughter, and afterwards a Son; as ſoon as the 
Daughter is born, the Remainder is veſted in her; and ſhall not be 
8 Abr. diveſted by the Son's Birth. And he in Remainder of an Eſtate veſted, 
may grant or deviſe the ſame. 

When a particular Eſtate is gone, the Remainder depending upon it 
is deſtroyed. And where the particular Eſtate is drowned in the Re. 
verſion, the Contingent Remainder which depended upon it 1s gone, A 


2 Leon. 219. 


1 Rep. 66. 
2 Saund. 382. 


Contingent Remainder does not depend upon a Reverſion which comes 
2 Lill. 446. after; but upon the particular Eſtate, which precedes it: And may be | 


deſtroy'd by levying a Fine, ſuffering a Recovery, or otherwiſe de- 
ſtroying the particular Eſtate upon which the Contingent Eſtate de. 
pends, before the Contingency happens, : 

Cro. El. 216. A Remainder muſt be created with the particular Eſtate, and be 
limited for a certain Eſtate, viz. for Life, or in Fee. A Man con- 
veys to the Uſe of himſelf for 99 Years, if he lived ſo long, the Re- 

2 Lill. 446. mainder to his Firſt, Second, Ihird, &c. Son; this is a void Re. 

4 Mod. 54- mainder for want of a Freehold, a Freehold being neceſſary to ſupport 

1 Mod. 159. every Contingent Remainder. If a Man make a Leaſe for Life, with 
Remainder to his Heirs, or to himſelf, and the Heirs of his Body, &+, 

3 Salk. 292. the Remainder will be void, and Eſtate not altered: Though tis other- 
wiſe if he convey the Land by Way of Uſe, with ſuch Limitation, 
Where Remainders are limited by Will, they are good without a parti- 

Dyer 126. cular Eſtate ; but not when the Eſtate paſſes by Livery and Seiſin, Gr. 

x Lev. 290. Deviſe of a Term to one for Life, and if he die without Iſſue, to ano- 

Noy Max, ther and his Iflue ; this is void to the Remainder Man. No Remain- 

31, 99 der can be of a Chattel Perſonal ; as to one for Life, with Remainder 
to others: But the Uſe may be given to one for Life, and the Thing 

2 Rep. 91. Itſelf afterwards to another. In Deeds, by limiting a Remainder after 

2 Roll. 281. Remainder, the Reverſion may paſs: And there are croſs Remainders, 
where a Man deviſeth an Eſtate to two Perſons, and that each ſhall be 

1 Ventr. 224. the other's Heir, &. A Remainder-Man may have Writ of Intruſion; 
or Ex gravi Querela to execute a Deviſe in Remainder, &c. 

10 W. 3. This Statute enables Poſthumous Children to take Eſtates by way of 

Os Remainder, as if. born in their Father's Life-time, on Settlements of 

Marriage, with Remainders to the Uſe of the firſt, or other Son or 

Sons, &*c. although no Eſtate. be limited to "Truſtees, to preſerve ſuch 

Contingent Remainders, till born or they come in eſſe. If any Perſons 

for whoſe Life. any Eſtate 1s granted, be: abſent ſeven Years, and no 

Proof made of their being Living, they ſhall be accounted Dead; and 

6 Ann. c. 18. thoſe in Remainder, &c. may move the Lord Chancellor once a Year 
to order Perſons to be produced; on Default whereof, thoſe claiming 


19 Car. 2. 


may enter, &c. |; 3 | 
A Perſon that takes by way of Remainder, muſt not be a Party ta 
the Deed creating t. | 


2 b e Remitter, 


The Common Law Common-plac dl. 337 


4 Remitter, 
1 is when a Man hath two Titles to any Land, and 
he comes to the Land by the laſt Title; but that proving de- 

fective, he is judged in by Force of his elder or ſurer Title. 
Where the Entry of a Perſon is lawful, and he takes an Eſtate in 1 Inv. 363. 
the Lands for Life, in Fee, &c. (unleſs it be by Matter of Record, 
or otherwiſe to conclude or eſtop him) he ſhall be remitted. If Tenant , Intl. 1202. 
in Tail make a Feoffment in Fee upon Condition, and dieth, and his 
Hue, within Age, enters for the Condition broken, by Virtue of the 
Feoffment 3 he ſhall be firſt in as Tenant in Fee-ſimple, and be remit- 
ted as Heir to his Father: But if the Heir be of Age, he ſhall not be * Taft. 349- 
remitted, but is to bring his Writ of Formedon againſt the Feoffee, Allo Lit. 56;. 
if Tenant in Tail enfeoff his Son or Heir apparent, who is within Age, 
and after dies, it is a Remitter to the Heir. If a Husband alien Lands Terms de 
that he hath in Right of his Wife, and after take an Eſtate again to him . 519. 
and his Wife, this is a Remitter to the Woman: Tho' if the Alteration 
be by Fine, ſuch a Taking again after ſhall not make the Wife to be 
in by Remitter. | | | | 

A Father and Son convey'd Lands to the Uncle in Fee, who died 1 Leon. 37. 
without Iſſue, ſo that the Son and Heir in Tail to the Father was now 
Heir at Law to his Uncle, and the Fee deſcended on him; the Wife 9 Rep. 136. 
of the Uncle brought Dower, but adjudg'd no Dower accrued ro 
her, the Son being remitted to his former Eſtate. A Wife having sid. 6;. 
two Titles, one as Tenant in Tail, and the other for Life, by Entry 
was remitted to the Eſtate for Life; and making a Feoffment in Fee, : H 5. 20; 
it was a Forfeiture of her Eſtate. Tenant in Tail, makes a Feoffment ; Nei. Abr. 
to the Uſe of himſelf and his Heirs, he ſhall not be remitted ; but his 100. 
Iſue ſhall | | 

If one's Entry on Lands is taken away by Diſcent, or Diſcontinu- 
ance, and he comes to the Poſſeſſion, without Covin or Folly, he ſhall 
be remitted. And a Remitter to one in Poſſeſſion, may be Remitter to Cro. Car. 145 
another in Remainder, Ftp 


n - 1+'Y" 11 
REN T is an annual Sumof Money, or other Conſideration, iſſuing 
out of Lands or Tenements, . reſerved to the Leſſor and payable 
by the Leſſee, And it mult be reſerved out of Lands and Tenements, 
whereon there may be à Diſtreſs ; and not granted out of a Common, : Init. 144. 
Piſcary, &. or ſuch like Incorporeal Inheritances: Alſo the Profits of 1 tan: 206. 
the Land, which are the Thing itſelf, may not be reſerved; though | 
the Rent be out of the Profits. 19 f 9 
| Rents are, by our Law, divided into three Sorts z Rent Service, Lit: 213. 
con args, and Rent-Seck : Rent-Service, is accompanied with ſome 
 Corpor 
Tail, Leaſe for Life, or Years, - reſerves to himſelf a certain Rent, '4'- 
While the ReverGon of the Lands continues in him; and if this Rent 
de behind at the Day in which it ought to be paid, the Leſſor, by the 


Rrrr Common 


rvice, as Fealty, Oc. and is where a Man upon a Gift in ind. 8j, 
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Common Law, may take a Diſtreſs for 1t, without any particular Co- cuto 
venant, though it hath been uſual to add a Clauſe of Diſtreſs in the live 
| Leaſes. Rent-Charge, is when a Perſon maketh his Eſtate over by any 
| Lit. 21). Deed to another in Fee, by Gift in Tail, Oc. fo that his whole Eſtate for 
1 Inſl. 143. paſſeth, and by the Deed reſerves to him and his Heirs a certain Rent, agait 
with Covenants that if the Rent be behind, it ſhall be lawful for him Wee 
and Heirs to diſtrain; here the Lands are charged with Diſtreſs by the by C 
Deed, and not by the Common Law, as in Caſe of Rent-Service : And the | 


— —ũ—Ʒ—ͤ— — — —— — — —— — 


an = Rent may. be granted out-of Land to another, in Fee, for If 
Li er ears; or Lands and Goods bound for Payment of it, with of I 
Lit. 27733, Power to diſtrain, and be a = Rent-Charge, Rent-Seck, is where A 
235, Kc. a Man by Deed paſſeth his Eſtate to another, and reſerves to him and Lear 
his Heirs a certain Rent, or granteth a Rent iſſuing out of an Eſtate, Staty 


without any Proviſion of Clauſe of Diſtreſs; for this Rent he cannot Qua 

 diſtrain, there being no Reverſion or particular Charge to enable him, Day 

| and he hath not Seiſin of the Rent, nor is Diſtreſs incident to it; but Lanc 
Lit. 32). he may have other Remedy, One may reſerve a Rent by Leafe, G. W 

on Condition, that if it be not paid, the Leſſor ſhall re-enter and hold 

x Ind. 203. the Land till ſatisfy d; and then if the Rent is behind, he may re- en- 

ter; tho when the Leſſee, & r. pays or tenders on the Land all Ar. 

Wood. 140. Tears, he may enter again. Words in a Deed give no Power of Re- 

entry, if a Clauſe be not added. ; | 

1 int. 292 A Rem-Charge is grantable over; and Rent is not a Thing meerly 

2 Cro. 144 1n Action: Rents may be neon Will, in like manner as Lands, 

1 Taft. 47. And a Refervation of a Rent generally, ſhall go to the Heir; but if a 

5 Rep. 111. Man Letts Lands for Years, and referves Rent to himſelf only, or to 

him and his Aſſigns ; the Rent determines by his Death. The Dif- 

| ference between Rent-Charge and a Rent-Seck is, that there's Clauſe of 
SZ 6 Rep. 56. | Diſtreſs annexed to one, and none to the other; and therefore the 
: former is a Charge on the Land, but for the latter there is no Kn 

7 Rep. 23. but by a Writ of Annuity, &. If Rent be granted in Fee, with Clauſe 
do diſtrain for Life of the Grantee, it is a Rent-Charge during Life, 

| tInft. 141. and after his Hers ſhall have it as Rent-Seck. There is a Rent re- 
x Salk. 209. ſerved on Leaſe at Will, called Rent Diſtrainable of Common-Right, 


. which is due by Occupation ; but on Leafe for Years, the Rent be- 

comes due on the Contract, and if Leſſee never Enters he muſt pay it. A 
| „ Lev. 8s, Debt will lie for Rent as a Sum in Groſs, where there is no Reverlion dit 
| | left in the Grantor. | 85 | Ma 

i Tait. 313. If a Leaſe for Years, or Life, or Gift in Tail, be made to one, befor 
with Reſervation of Rent; and the Leſſor or Donor grant the N Ge. 
| | over generally to another, the Rent paſſeth to the Grantee, altho are a 
| no Mention be made of it in the Grant, the Rent being incident to the A 


„ lag. 143. Reverſiom But thougli a Rent be incident to the Reverfion, the Re- Erro 
verſſon may be grass ſo a8 net to pafs the Rent. A Rent ys or af 
.-.- ..  Felepved out of # Reverſion, or Remainder ;. as they come in Poſſeſſſon: 

Cro. El. 792. But eannet be referred t6 one in Remainder,” though to a Reverfionet 

i Inſt. 143. it may. Rents are to be reſerved to him from whom the Land paſleth, 

een 40, and not cin Stranger. And if a Peaſe be mack for Fears of Land in 

anl. 367. Pobefitiple, rendering” Rene to the Eeffor, His Exccutors and Aſſigns 
during the Term the Heir ſhalf have the Rent, it running with th 

Raym, 213, Rovetfion,” If a Leſſer dies before che Day N of Renr, it fhall 

10 Rep. 127. 80 to His Reir, as iffeiderit to the Reverſion but if it become due 


in the Lefors Eifeltime, and be not retired; it ſhall go tothe — 
| * 117 4 cuto 
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cutors. Where Tenant for Life lets a Leaſe for Years, if he ſo long 10 Rep. 127, 
live, rendring Rent payable Quarterly; if Tenant for Life die before 129. 
any Quarter-Day of Payment, the Tenant is diſcharged of the Rent 
for that Quarter, by the Act of God. But this may be guarded 
againſt by dividing the Rent, and making it payable Monthly, or 
Weekly, tho” it be not received otherwiſe than Quarterly, &c. Or 
by Covenant of Payment to the Executors for the Profits received till 
the Leſſor's Death; if he die before any Day of Payment. | 

If Tenant in Fee, or in Tail die, the Execators may bring Action 32 H.8. 
of Debt for Rent due and in Arrear, or Diſtrain. 
Action of Debt lies for Rent in Arrear, upon a Leaſe for Life or 8 Ann. 1. 
Years; at Common Law it lay not on Leaſes for Life, but now by 
Statute it may be had. And where Rent is reſerved payable at four; Rep. 3r. 
— Feaſts, the Leſſor may have Action of Debt after the firſt ' Int. a, 
Day of Failure; the Reſervation being Parcel of the Profits of the 
Land. | | 

When half a Year's Rent is due, the Landlord may ſerve a Dech- 4 Geo. 2. 28. 
ration in Ejectment, and not being ſufficient Diſtreſs, ſhall have Judg- 
ment to recover the Land, ec. But the Tenant may have Relief, on 
filing a Bill in Equity within fix Months; tho' not have an Injunction, 
unleſs he bring into Court the Rent in Arrear, Oc. Perſons ſhall 
have ſame Remedy for Rents-Seck, chief Rents, Gr. as for Rent re- 
Action of Debt may be brought for Part of Rent due; and Diſtreſs 
for the other Part. : r 


See Atceptance, Demand, Diltreſs, Leaſes. 


n is a Pleading that again, which was pleaded be- 

fore in the ſame Cauſe; on an immaterial Iſſue, or where it is Broke. 

not brought in Queſtion! to be tried. 8 ; 
At Common Law a Repleader was granted before Trial, as a Ver- 2 alk. 579+ 

dict did not cure an immaterial Iſſue oP now the Fault of the Iſſue 

Pay epi by the Statutes of Jeoffails, and it is not to be awarded 

defo rial: If Repleader be denied where it ſhould be granted, 


4 
* 
1 


ſ 


re the 
Oc. *tis Ertor ; and they muſt begin at the firſt Fault, but no Coſts 
are allowed on either Side. 18 - | 
A Repleader may be allowed after Verdict; but not after Writ of; Lev. 440. 
or after Default, 8G e. Go” 
Form of ' 2 Repleader where awarded, ſee this Report. Lute. 1644. 
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Replevin, 


EPLEVIN is grounded upon Diſtreſs, and is a Redeliverance 
IN of it, that the Thing diſtrained may remain with the firſt Poſ- 
ſeſſor, on Security given by him to try the Right with the Diſtrainer, 
1 Inſt. 145, and anſwer the ſame at Law; and if he purſue not his Action, or it 
—_ be judg'd againſt him, then he that took the Diſtreſs, ſhall have again 
the Diſtreſs, by Writ Retorno babendo. | 
Surety is to be put in to the Sheriff, on granting Replevins ; and 
2 Inſt. 159. the Sheriff may act by Virtue of the Writ of Replevin, or Ex Offcio 
hang 5a a8 wav, to his Bailiff, Replevins are by Writ at Common Lay ; 
| or upon Plaint, by Statute, for the Party's more ſpeedy having again 
: Inft. 145- of his Cattle and Goods diſtrained, The Sheriff may take a Plaint 
2-39 by Statute, and make a Replevin preſently, and enter it in the County- 
52H. 3. 21. Court afterwards. If Cattle or Goods are not delivered upon a fitſt 
Replevin, the Party diſtrained may have an Alias, and a Pluries Reple- 
. * M. vin. And if the Cattle are put into any ſtrong Place, the Sheriff may 
take the Poſſe Comitatus and break into it, to make the Replevin. 
Where they are driven out of the County, &c. ſo that the Sheriff 
cannot make Replevin, a Writ of Withernam ſhall go to take ſo many 
of the Diſtrainer's Cattle, &. | 
1 Toft. 145. * The Plaintiff (he that is deſtrained) muſt have a general or ſpecial 
Finch. 316, Property in the Goods: And if the Defendant (he that diſtrains) 
317. claims the Property, the Sheriff cannot proceed till that Matter is de- 
cided before him by Writ de Proprietate Probanda; whereupon, if 
found for the Plaintiff, the Sheriff is to make Replevin or Delive- 
rance; but if for the Defendant, he is to do nothing further : Tho' 
the Plaintiff may replevy by Writ afterwards, and if the Sheriff re- 
turns the Property claimed, it ſhall be put in Iſſue and try'd in the 
F. N. B. 69, Common Pleas, And Action of Replevin may be removed out of the 
"9M County-Court, into B. R. or C. B. to be try'd in either of thoſe 
Courts. If any Thing touching the Freehold comes in Queſtion, the 
Sherift cannot proceed. To 90" 8 
Dyer 236. Keplevin lies in the King's Bench, Common Pleas, County-Court, 
13 Ed. 1.c. 2. Court- Baron, &c. The Lords of Hundreds, have Power to hold 
Plea of Replevin; and Sheriffs, Bailiffs, ec. are to take Pledges of 
the Plaintiff to proſecute his Suit, and return the Diſtreſs if awarded; 
New Nat. Br. or they ſhall anſwer the Price of the Cattle. A Replevin is. triable 
Ee by Plaintiff or Defendant, without Proviſo; and if laid in the Deti- 
dot, the Plaintiff hath his Goods again, and Damages for taking; but 
 2Lutw.1147, if in Detinuit, he ſhall only recover for wrongful taking, that Word 
"13%" implying he hath the Goods. The general Iſſue in Replevin is Non 
Vent. 249. * tho the Defendant may plead Property in himſelf, in Bar or 
Abatement, ec. In Action of Replevin, the Defendant avowed for 
3 Salk. 307. Damage Feaſant z and held, that he ſhould have a Retorno Hahendo for 
3 Cro. 162. the Cattle, and Capias ad Satisfaciendum for Damages: But if the 
Party tender Coſts and Damages, the Sheriff ought not afterwards to 
execute the Retorn, Habend. . 
Raym. 33 If when Replevin is brought, the Plaintiff makes Default, or 15 
Nonſuit before or after Declaration, or Judgment given againſt wm 


3 
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the Defendant may have Writ Retorno Habendo of the Goods taken in 
Diſtreſs. And where the Plaint is removed into C. B. &c. and the F. N. B. 52. 
Plaintiff nonſuited before or aſter Awowry made, the Defendant may 

diſtrain again for tlie ſame Cauſe; and the Plaintiff _ ſue a Writ 


of Second, Deliverance upon the ſame Record, to revive the firſt Suit; 
upon which Writ, the Sheriff muſt take Security for the Suit, and fa 
make a Return of the Cattle or Price of them, if a. Return ſhall be 
adjudged : And if after the ſecond Deliverance, the Plaintiff be again 
Nonſuit upon a. Declaration, there muſt be awarded a Returmim Irre- Wood 553. 
plegiabile to the Defendant, And then he may make his Avowry, to 
have a Writ of Enquiry of Damages; or hold the Beaſts till he is 
ſansed, In Caſe the Defendant make Default, Judgment ſhall be F. N. B. 65- 
given for the Plaintiff to recover all in Damages. 

In Replevin, Avowry is for Rent in Arrear, and Part of the Rent 2 Salk. 580. 
was not due when, the Diſtreſs taken; the Avowant may abate his 
Avowry quoad. that Rent, and take Judgment for the. reſt: If other- 
wiſe, it will be ill. The Plaintiff in a ſecond Deliverance was non- 
ſuited, and Writ of Enquiry of Damages awarded, and alſo Retorno 3 Leon. 323. 
babendo ; upon which the Sheriff return'd Averia Elongata, whereon Litt. Rep. 54 
a Vithernam iſſucd, and all the other of the Plaintift's Cattle were 

liver d to, Defendant : But ſome time after, the Plaintiff paying all 

amages and Coſts, had a ſpecial Writ to reſtore his Cattle. And in 
this Caſe there was no Allowance for keeping, their Labour being in- 
tended worth it. No Writ, of Second Deliverance lieth in Replevin Mich. 7 W. 
after Judgment upon Demurrer, or a, Verdict given, for then the Mat- 
ter is determined by Lau; but the Judgment is to be enter'd with a. Lill. 457. 
Return irrepleviſable. 3 

A Replevin ought to be certain, in ſetting forth the Number and Hob. 16. 
Rinds of Cattle diſtrained, or it will not be good: And in a Decla- 
ration in Replevin for taking of Cattle, if the Place be not named 
where taken, the Declaration 1s naught for Uncertainty, In a Reple- * Lev: 255 
vin, if the Jury do not enquire as well of the Value of the Cattle 
diſtrained for Rent, that they may be ſold according to the Statute, 
as alſo of the Rent due, there ſhall be no Writ of 8 to ſupply 
it. In Replevin, a Verdict was found Part for the Plaintiff with Da- Lutw. 1194 
mages and Coſts ; and Part for the Defendant. But in Avowry for 
Rent, Part was found for the Plaintiff, and Damages and Coſts, and 
Part for the Avowant; and adjudg'd the finding Damages and Coſts for Cro. Jac. 4734 
the Plaintiff to be void ; but that Part being found for the Avowant, 
he ſhall have a Return with Damages and Coſts. IMS 

In Replevin the Defendant may avow, or juſtify ; but if he juſti- 3 Lev. 2946 
fies, he cannot have a Return, as he ſhall have if he avows. As to 
Avowry for Rent, &c. on Replevin. Vide the Statutes 21 H. 8. c. 19. 
32 H. 8. c. 37. and the 17 Car. 2. c. 7. And how the Plaintiff is to 
plead in Replevin, vide 4 & 5 Am. c. 16. | 


Vide Avawpy. 


. Reſcous. 
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ESCUF is where any Perſon arreſted, upon Legal Proc 
forcibly taken out of the Cuſtody of him who arreſted him. It 
alſo extends to a Diſtreſs taken away; and there muſt be a Diſtreſs, or 

an Arreſt, or there cannot be a Reſcous. CO 
2 Lin. 463. The Sheriff cannot return a Reſcous of a Perſon arreſted, made 
upon a ſpecial Bailiff not known; it ought to be on a Sheriff*s known 
2 Lev. 26. Bailiff, And if the Writ upon which the Defendant is arreſted be 


- 


naught, and a Reſcue is made, there is no Remedy againſt the Reſ- 


cuers. In other Caſes, they may be indicted, or Action brought a- 

Trin. 23 Car. gainſt them; but if on an Indictment of Reſcous, the Place where, 
— Te 486 and the Time when the Reſcous was made, ©. be not expreſſed, it 
Jeane jg not good for the Incertainty. The Plaintiff at whoſe Suit an Ar- 
reſt is made upon Meſne Proceſs, may have his Action againſt the 

Cro.Car. 109. Reſcuers; and cannot bring it againſt the Sheriff: But where a Perſon 
5 is reſcued taken upon a Ca. ſa. Action lies for the Plaintiff, as well 

2 Lev. 144 againſt the Reſcuers, as the Sheriff. On Action for Eſcape on meſne 
S J.. g. Froceſs, if the Sheriff plead a Reſcue, it ſhall be good; but not upon 
at an Execution, where tlie Sheriff may raiſe the Poſſe Comitatus to ſe- 


* . 
* 


cure the Priſoner. I + 
Mod. Cat 211. When a Bailiff hath any Warrant to arreſt a Man, and is hinder'd 
in executing it by another; if the Party be not actually arreſted, it 

5 Mod. 216. can't be Reſcous : And it hath been doubted; whether Arreſt is lawful, 
if by the Bailiff 's Servant, and not in his Preſence. In Caſe for Reſ- 


cous, the Plaintiff muſt prove his Cauſe of Action againſt the Perſon 


arreſted and reſcued, and Writ and Warrarit by ſworn Copies, the Man- 
ner of Arreſt, &c. And in Point of Damage, Loſs of Debt is to 
be proved by the Party's becoming Inſolvent, or not to be retaken. 
: Salk. 336. When Reſcous is made, it muſt be return'd on the Writ and then 
the Court may be moved for an Attachment againſt the Reſcuers, who 

z Hawk. 302. ſhall be fined ; or Proceſs of Outlawry lies againſt them. 
nn. 47,150. As to Reſcues of Diſtreſſes ; if a Diſtreſs is taken without Cauſe, 
as where there is no Rent due, or any Thing 1s diftrained that is not 
4 Rep. 11. diſtrainable, where one diſtrains in the Highway, Oc. Reſcous may 
" be made, and be juſtifiable. But if the Diſtreſs be made upon good 
Cauſe, the Owner cannot reſcue it; and tho' the Diſtreſs be without 
Cauſe, if impounded, he may not break into the Pound to reſcue the 
1 Tit. 161. Diſtreſs, If Cattle diſtrained, as driving to the Pound, happen to go 
9 Rep 22. into the Houſe of the Owner, if the Owner do not deliver them, it is 
1 Inſt. 165. a Reſcous in Law, Where the Owner of Cattle tenders his Rent be- 
fore Diſtreſs, and Diſtreſs is taken afterwards, it is wrongfully taken, 
2 Inft. 107. and the Tenant may make Reſcous; but if he tender after Diſtreſs, 

5 Rep. 137. jt is other wiſe, | 
2 W.AM.5. The unlawful Reſcous of Goods diſtramed, and Pound-Breaches in- 
cur treble Damages, recoverable by Statute on Action of the Caſe : 
But where Diſtreſs is taken, and no Rent due, double Value of the 
Goods may be recover'd by the Owner, Gr. 28: 

H. P. c. + Reſcuing a Felon, arreſted for Felony, is Felony : And the reſcuing 
a Priſoner in or before a Court of Juſtice, incurs Forfeiture of Lands 


and Gcods, and perpetual Impriſonment. 
3 Reſtitutior. 
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Reſtitution, 


R ESTITUTION is a Writ which lies where a Judgment is 
reverſed, to reſtore to the Defendant in the Action what he hath 
loſt. There is alſo a Reſtitution of the Poſſeſſion of Lands, in Caſes 
of Forcible Entry. And a Writ of Reſtitution of ſtolen Goods, upon 
Conviction of the Felon who committed the Fact. Likewiſe a Reſtitu- 
tion of Lands to an Heir, on his Anceſtor's being attainted of Treaſon or 
Felony. 

Where a Judgment for Land is reverſed in B. R. by Writ of Error, 2 Lill. 475, 
the Court may grant a Writ of Reſtitution to the Sheriff to put the 
Party in Poſſeſſion of the Lands recovered from him by the erroneous 
Judgment. And if a Leaſe is taken in Execution upon a Fi. fa. and Cre. Jac. 246. 
fold by the Sheriff, and afterwards the Judgment is reverſed, the Re- Moor 738. 
ſtitution muſt be of the Money for which it was ſold, and not the Term; 
but in Caſe of an Elegit, it ought to be of the Term itſelf. The : $atk. 558, 
Court which reverſes * Judgment, gives upon Reverſal a Judgment 
for Reſtitution; whereon a Sci. fa. quare Reſtitutionem habere non de- 
bet, iſſues forth : - But if Judgment 1s ſet afide after Execution for any 
irregularity, Gc. there needs no &i. fa. but Rule for Reſtitution. A velv. 179. 
Writ of Reſtitution is not properly to be granted, but in ſuch Caſes 
where the Party cannot be reſtored by the ordinary Courſe of Law: 
And the Nature of it is, to reſtore the Party to the Poſſeſſion of a Tria, 23 Car, 
Freehold; or other Matter of Profit, from which he is illegally re- * 
moved. G71 

The Juſtices of Peace, before whom an Indi&ment of Forcible En- 
try is found, are to give the Party Reſtitution who was put out of Poſ- 
ſeſſion by Force. | Reſtitution of Poſſeſſion on the Statute 8 H. 6. ought ; Leon. ca, 
to be made to him in Reverſion, not the Leſſee for Years; and on the 461. 
Reverſioners being reſtored, the Leſſee may re-enter. Where one is in- Lill. 473, 
dicted for a Forcible Entry, and the Party traverſes the Indictment, 47+ 
Reſtitution cannot be had before Trial, and a Verdict and Judgment 
given; and it is too late to move to quaſh the Indictment after the 
Traverſe, which puts the Matter upon Trial. But if there be apparent nch. & 
Delay in the Defendant's Proceedings on the Traverſe, Reſtitution may Trio. 24. 
in ſuch Cafe be had. On quaſhing an Indictment of Forcible Entry, Se 
the Court may grant a Writ of Re- reſtitution; or ſettle the Poſſeſſion of 
the Land. But there can be no Writ of Re-reſtitution, where there 
hath not been a Writ of Reſtitution granted. Reſtitution is a Matter of 
Duty; but Re-reſtitution is of Grace. Raym. 85, 

here ſhall be Reſtitution granted the Owner of ſtolen Goods, by 2. H. 8. 

the Court where the Felon is try'd, after the Attainder of the Felon. 1 
It may be alſo of Money, after the Felon is found guilty of the Fe- wood 649. 
lony, by reaſon of the Evidence given by the Party robb'd, or his Pro- 
curement : And the Juſtices by whom the Felon is found guilty, ſhall : Ind. 714. 
award the Writ of Reſtitution. The Statute extends to Executors and Inn. 242. 
Adminiſtrators, who ſhall have Reſtitution, *ris ſaid notwithſtanding 
Sale in Market-overt ; but the Goods are to be expreſſed in the Indict-; Rep. roy. 


ment, and of thoſe only Reſtitution ſhall be had, If Goods ſtolen, are 
| not 
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6 Rep. 89. not waived by Flight, or ſeized for the King; the Perſon robb'd may 


Kel. 49. take his Goods again, without proſecuting the Felon. 
3 Inſt, 240, 


od that muſk be reſtored by 
that was loſt by Attainder. 


| The King may teftore the Party or his Heirs to his Lands, and th: 


Blood as to all Hue begotten. after the àttainder; bat not before. 
Reverlions, 


E VERSION is the Reſidue of an Eſtate in Lands left in the 

N Grattor, after ſome patticular Eſtate granted away, continuing 

in him that granted the Particular Eſtate: As in a Gift in Tail, the 

| Reverſion of the Fee- ſimple is in the Donor ; in a Leaſe for Life or 

1 Inſt, 22, Years, the Reverſion is in the Leſſor, And a Reverſion takes Place af- 

Fn. tet a Remainder, where a Perſon makes Diſpoſition of a lefs Eſtate than 

that whereof he was ſeized at rhe Time of making it. 

Plowd. 169 A Reverſion differs from Remainder, that being general to any Man, 

but he that grams the Lands for Term of Life, or otherwife ; and 

Reverſion is to himſelf from whom the Land ed, and common- 

ly perpetual. It bears two Significations in our Law ; the one is an 

Eſtate left, which continues during the particular Eſtate is in Being: 

And the other is the Returning of the Land, after the particular Eſtate 

1 Inst. 22, ended. When | the particular Eſtate determines, then the Reverſion 

Terms de comes into Poſſeſſion, and before it is ſeparated from it; by their 

Ley 333. Uniting, the one is drowned in the other, and the Reverſion of Land 

when it falls, is the Land itſelf, A Reverſion is alſo ſaid to be an In- 

1 Ind. 142: tereſt in Land, when the Poſſeſſion ſhall fall; or when the Eſtate which 

was parted with for a Time ceaſeth, and is determined in the Perſons 
of the Gtantees, and comes to the Grantor from whence derived, 


1 Inſt. 324. 

1 Inſt, _— with the Rents, Cc. in the Donor, or Leſſor, But a Reverſion ex- 

pectant upon an Eſtate-tail, which may be cut off by Fine and Reco- 

6 Rep. 38. very, is not Aſſets or of 1 r in Law: Though it is otherwiſe 

Cro. El. 139. of a Reverſion on an Eſtate for Life, or Years. By Deviſe of all Lands 

6 Kep. 36. and Tenements, &. Land in Reverſion as well as Poſſeſſion paſſeth, 

A Reverfion of an Eſtate of Inheritance may be granted by Bargain and 

5 Rep. 1:4 Sale inrolled, Leaſe and Releaſe, Fine, Gr. And by the Grant of 

10 Rep: 107, Lands, a Reverſion will paſs. If one have a Reverſion in Fee, ex- 

2 Lill. 483. pectant upon a Leaſe for Years, he may make a Bargain and Sale of 

this Reverſion for one Year, and then make #Releaſe to the Bargaince 

11Rep. 45. in Fee; by which the Reverfion in Fee will paſs to the Bargainee. A 

3 . 229» Reverſioner may covenant to ſtand ſeized of a Reverſion to Uſes, May 

"” bring Action of the Cafe for ſpoiling of Trees; and Covenant 

the Leſſee, after Aſſignment and Acceptance of Rent. 117 285 

- -.- -- There were no Reverſions or Remainders upon Eſtates in Tail, at 

11:0. ::- Common Law. And by the Common Law, no Grantee of a Rever- 


bon could take Advantage of any Condition or Covenant broken by the 


3 Leſſecs 


Where a Perſon is attainted af Freafon, or Felony, he or his Heirs 
233- may be reſtored to his Lands, &c. upon a Pardon; and the Heir may 
1 Inſt.3, be reſtored if the Anceſtor is executed; but the Blood being corrupted, 
Patliament, And Reftitutions by Parliament 
are ſome of Blood only; ſome of Blood, Honour, Inheritance, Cc. al 


The Poſſeſſion of the Tenant, preſerves the Reverſion of the Land, 
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Leſſees of the fame Land: But by Statute, Grantees of Reverſions 3: H. 8. c. 34- 
may take r of Conditions and Covenants againſt Leſſees of the 15 


ſame Lands, as fully as the Leſſors their Heirs, &c. And Leſſees 
may have like Sas againſt the Grantees of Reverſions, 

An Eſtate-tail cannot be barred, where the Revefſion is in the Razm. 358, 
Crown. 


Revocation. - 


R EVOCA TION is-the Calling back of ſomething granted; or 
a deſtroying and making void ſome Deed, which had Exiſtence 
until the Act of Revocation that made it void. 


In voluntary Deeds and Conveyances, there are frequently Proviſo's i Ind. 237. 


containing Power of. Revocation; which being coupled with an Uſe, 
and tending to paſs by the raiſing of Uſes, according to. the Statute 
27 H.8. are allowed to be good. As where one ſeized in Fee, cove- 27 H. s. 
nants to ſtand ſeized to the Uſe of himſelf for Life, and after to tlie 
Uſe of his Son in Tail, with Remainders over, &c. and proviſo that 
he may revoke any of the ſaid Uſes; Now if afterwards he revokes 
them, he is ſeized again in Fee without Entry or Claim. But if ſuch 
a Proviſo were inſerted in a Feoffment, &. whereby the Feoffee is in 
by the Common Law, it would be repugnant and void. | 
Uſes and Powers in rpg and Poſſibility, may by mutual 10 Rep. 68. 
Aſſent of Parties be revoked and determined; as by Indenture they 
may be raiſed, ſo by Proviſo or Limitation in the ſame, they may be 
extinguiſhed and deſtroyed. Where there is a Power of Revocation, a Hob. 312, 
new Declaration of Uſes is a ſufficient Revocation of the former: And 
if Power is reſerved to a Man to revoke a Deed by Writing, ſubſcribed Raym. 295. 
and ſealed in the Preſence of two or more credible Witneſſes; if he 
makes his Will in Writing, without making = expreſs Revocation, 
It ſhall be adjudged a good Revocation, and the Will a good Execution 
of the Power. The Limitation of new Uſes is good, where the Power 1 Ch. Rep. 
in the firſt Deed is only to revoke : Though it hath been held, when ;.. 36. 
that Authority is executed, the Party can do no more, If a Perſon 1 Ventr. 197. 
make a Feoffment in Fee, or levy a Fine, &c. of Lands; theſe, a- 
mounting to a Revocation in Law, cxtinguiſh the Power of Revoce- 
tion, | ; | 
Letters of Attorney, and other Authorities, may be revoked by the 5 Rep. 5, 
Perſons giving the Powers: And Submiſſion by Bond. to award, may 
be countermanded by Deed ; (but the Bond made to ſtand to the A- 
ward, will be forfeited.) A Warrant of Attorney of a Defendant to 
appear and accept a Declaration for the Defendant, may not be revo- 
ked to ſtay Proceedings; but the Defendant may change his Attorney, Lit. 486. 
and plead by another, in due Time. > 
A Will is in its Nature revocable; and a laſt Will, revokes a Perk. 479. 
former : But it's ſaid a new Publication of the firſt Will, may revoke *9 ©": 2+ 
the laſt, Wills are to be revoked by ſome other Will in Writing, or 
by cancelling by the Teſtator, &+c. A Bargain and Sale of Land de- $Lev. rod, 
viſed by Will, is a Revocation of the Will, which takes not Effect *rill Oer 74: 
after the Teſtator's Death. Where Lands are deviſed in Fee, and after 
" TA | Mortgaged 


346 The Common Law Common-plac'd. 


„Sar 2;8. Mortgaged 3 it's Revocation in Part, and Deviſee ſhall have Equity of MY quire 


emption. bas ' one J 

2 Elz 4 Voluntary Eſtates made with Power of Revocation, as to Purchaſers W. 

are held in equal Degree with Conveyances by Fraud. ther 2 

| | Mayc 
Vide Frauds. aeg 

Ric 

guilt 


Riofs. Dama 


LOT is where three or more Perfons aſſembled together, do ſome 

- unlawfut AR, of a private Nature, with Force and Violence: 
As by beating ſome Perſon; entering into his Houſes or Lands, break- 
ing down Rnclofures, &c: 

2 Lill. 48g. There muſt be three Perſons at the leaſt, to make a Riot; and two 
Perſons only cannot be guilty of a Riot. If divers Perſons aſſemble to- 
gether in a peaceable Manner, and after aſſembled, do ſome riotous Ad, 
this is a riotous Aſſembling; although =y did not at firſt aſſemble in But 1f 


Dalt. 322. a riotous Manner. But Alfemblies for x, playing at Cudgels, way, 
Daneing, Gr. are not riotous. There maſt be an Intention of Force, ty, 

2 Toft. 9, 10. of Violence, relating to a private Quarrel, to make a Riot. And if Attem 
the Intention be to redrefs publick Grievances, and be executed, it is Tine: 

Datt, 322, adjudged levying War againſt the King, and Treaſon. If Perſons on a If a 
Kin. lawful Meeting, fall out upon-fome ſudden Quarrel, here being no In- out 
tention of an unlawful Act, it is no Riot, Piſtol 

| 2 Salk, 393. Where many People are affenibled lawfully, without any ill Intent, Fre h 
and an Affray happens, none are guilty but thoſe actually concern'd in 9 Fe 

it; but if unlawfully aſfembled, chen the Ack of one may be imputed th, 

to all: I one of the Company is beaten by the reſt, it is no Riot z tis bery. 

6 Mod. 43. otherwiſe of a Stranger. Perſons innocently met, after Confederate indin 
together with Intent to break the Peace, they may be guilty of a Riot: again 

1 Hawk.P.C. But the doing unlawful Act is not riotous, except there be a Diſhur- the C 
15%, 157. bance of the Peace. If a Mar ſeeing others engaged in any Riot, join Pocke 
Vuith and affiſf them, he is as much a Rioter as if he at firſt alſonbled it is R 
for that Intention. Any Perſon may aſſemble a Number of Men, to Purfe 

Bro. 14. 33. defend his Houſe againſt Injury; and to remove a Nuſance, &c. in endea 
peaceable Manner; but if the Perſons uſe any threatning Words, it Highy 

will amount to a Riot. 3 | * ol 

3 Cro. 25 A Mayor and Aldermen of any Town, making a Riot, are puniſha- but if 
ble in their natural Capacities: but where they have eountenanced dan- him, 

gerous Riots within their Precincts, their Liberties have been ſcized, fromt 

Datt. 204. or the Corporation fined. Women tis ſaid may be puniſhed as Rioters; excuſe 
36. but lufants under the Age of Fourteen, are not puniſhable, At Com- Carrie 
mon Law, Riots are pumſhed by Fine and Impriſonment, and by Pil- Takin 
lory, if enormous, ; 3 | Sight 

$4 E. 3. C. 1. y Statute, fe Peace, with the Sheriffs of Counties, Oe the M 
27 R. 2. C. 5. have Power to ſupprefs Riots; and arreſt, and impriſon Rioters : They eſteem 
re to make Inquiry by 4 Juty, and record and certify their Proceed- them 
1z H. 4. C 7- ings, The Lord Chanceltor may ſend forth a Capers.to: take and arreſt View, 

2 fl. 5. e. 9. the Parties, &c. on a Bill of Complaiat for any Riot, teſtified under Wh 
19 H. 7.c.13. the Seals of two Juſtices: of the Peace, and the Sheriff. And on De- of any 
fault of Juftices enquiting, the King's Commiſſion ſhall go out to en- And 8 


3 quire 
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quire by ſufficient Men of the County, Heinous Rioters, are to.ſtffet 
one Year's Impriſonment. | | | ; | 
Where twelve Perſons, or more, riotouſly aſſembled, continue toge- i Ges. 1. e. 6. 
ther an Hour after Proclamation made by a Juſtice of Peace, Sheriff, 
Mayor, Cc. in the King's Name, to ail perſe; it is Felony, excluded 
Clergy. 
— demoliſhing any Church, Chapel, or Dwelling-Houſe, are stut. 4. 
guilty of Felony 3. and Inhabitants of Towns and Hundreds, to yield. 
Damages for Rebuilding, G. 


' Robbery. _ 


el is a felonious Taking away of Money or Goods, of 
any Value, from the Perſon of another, on the Highway, in a 
violent Manner, thereby putting him in Fear. And it is Felony of 
Death, though the Sum is under Twelve Pence, or be but one Penny | 
But if any Thing be taken from the Perſon of another, on the High- 3 Ing. 68. 
way, without putting in Fear by Aſſault ar Violence, it is not Rob- H. F. C. 77 
bery, but Felony allowed Clergy. And if nothing be taken, uy an Dalt. 364. 
Attempt to rob, it is not Felony ; but a Miſdemeanor, puniſhable by 
Fine and Imprifonment, & 8 
If a Thief bids the Party deliver his Money, either with or wi | 
out Weapon drawn, and he delivers it: Or. a Perſon, with Sword: or 3 Int. 60. 
Piſtol drawn, bids me deliver my Money, and afterwards. prays. me to 
pre him Alms, and I give it accordingly ; Or if a Thief compels, one Date. 363. 
yr ear to ſwear that he will fetch him a Sum of Money, which he 
oth, and the Thief receives it; theſe are a Taking, to make it Rob- 
_ The Robber muſt be in Poſſeſſion of the Thing Stolen; and if 1nd. 6. 
finding little in a Bag, he delivers it with all the Money to the Party 
again; it is a Felonious Taking, becauſe he had it in his Poſſeſſion, 
the Continuance of which is not required. Where a Thief cuts a Man's H. P. c. 22 
Pocket, whereby his Purſe falls to the Ground, if he takes up the Purſe, . 56 
is Robbery, though he lets it fall again: So if a Thief takes the 
Purſe of a Perſon, which in a Fright he caſt into a Buſh ; and if a Man 
endeavouring to Eſcape from a Robber, drops his Hat, Gc. which the 
Highwayman takes up, it is a Taking from the Perſon, 
ot only Taking away a Horſe, which a Perſon. is, actually riding; Dale. 19 
but if the Horte ſtanding by him, or any other Thin 1 414 _—_ 
him, in his'Preſence, be al againſt his Will, it is in Law a Taking 
from the Perſon: And a Claim of Property, without Colour, will not 
excuſe it. But if one leaves his Horſe tied, and ſteps. aſide 3 ar a 
Carrier follows his Horſes, at a Diſtance ; the Taking them is not a 
Taking from the Perſon, to be Robbery. A Servant robbed in the 
Sight of the Maſter, of his Maſter's Goods, is adjudged a Robbery of 
the Maſter, All that come in Company to rob, are Principals, and Cromp. 34. 
clteemed to take away, though one only doth it; and although one of j F.C. 55 
them rides from the reſt, and robs in the ſame Highway out of their 
ew, if he afterwards returns to them. | 
Where Robberies are committed in the Day-time, on the Highway, 2) El. 
of any Day except Sunday, the Hundred is chargeable. Yide Hundred, 
Aud Streets in Cities, are Highways, as to Robberies, &c. mM a Þte 6 Geo. 1. 
atute. 
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485 W.. M. Statute. A Reward of forty Pounds is given by Law, for apprehend. 
ing a Robber on the Highway: And a Perſon out of Priſon, diſco- 
vering two other Robbers, ſo as they are convicted, ſhall be pardoned. 


--- Rules and Orders of Court. 


R LES of Court are rey made touching Proceedings in 2 
Cauſe, of which the Plaintiff and Defendant are to take Notice 
at their Peril, EE 
2 Lill. 4922 The Court will not make any Rule for what may be by the ordinary 
Mich. 22Car. Courſe; and where a Rule of Court is made, and not drawn and en- 
B. R. tered before the Continuance Day of the Term, it muſt be afterwards 
moved for, and order d to be entered. If Rule be had grounded upon 
2 Lill. Abr. an Affidavit, the other Side may move againſt it, bringing into Court a 
* Copy of the Affidavit and Rule, to put the Court in Mind for what 
Reafon they made the ſame; and whether there be ſtronger Reaſons for 
vacating thereof. | 5 oy | 4B; | 
1Salk. 71.83, For Breach and Contempt of Rules of Court, Attachment lies; but 
| uſually an Attachment is not granted for Diſobedience to any Rule, 
unleſs a Party hath been ſerved with it perſonally; nor for diſobeying 
a Rule made by a Judge at his Chamber, if it be not entered, Oc. 
Praft. Solie. Orders of Court are obtained on Petition or Motion, and made on 
* Hearings, or by Conſent. They are pronounced in Court, and draun 
up by the Regiſter from his Notes, & c. and before entered and paſſed, 
the other Side hath four Days to object againſt them; and when per- 
fected, they are ſerved on the Partie. 
a1 obeying an Order perſonally ſerv'd, the Party may be com- 
= 17 55 N N 2 | 


Sacrilege. 


* 


ACRILEGE is where a Perſon ſteals any Veſſels, or Orna- 

3 Gro. 153, O ments, or Goods of the Church: It is a Robbery of what is dedi- 

> lad. 50. cated to the Service of God. The Common Law diſtinguiſhed this 

Crime from common Robberies, as it denied the Benefit of Clergy to 

H 8.c. 1. the Offenders; which it did not to other Felons. But by Statute it is 

i E.6. c. 12. rendered equal with other Felonies, in making it Felony excluded 
5&6E.6. Clergy; as moſt other Felonies are. e 

36 w. & Kl. It is ſaid no Sacrilege is within the Statutes, which is not attended 

<9:  .c, With actual breaking of a Church, +. and if the Offence amount to 

8 Burglary, Acceſſaries before are ouſted of Clergy. | 


Sale 


The Common Law Common-placd. 349 


Sale of Goods, 


ALE is a Transferring of the Property of Goods and Chattels 
from one to another, upon valuable Conſideration: And it can 
never be without a Conſideration. 

A Man may at any Time ſell his Goods, though he fears an Execu- 
tion for Debt ; unleſs there is a private Truſt between the Parties, and 
the Writ of Execution is delivered to the Sheriff, Oc. If a Bargain is, Noy's Max. 
that you ſhall give me 5 J. for my Horſe, and you give me any Thing 87, 5 
in Earneſt, which I accept, this is a perfect Sale. If I fay I will ſell Rob. 41. 
my Horſe for 5 l. and you ſay you will give me 51. and preſently go 
to tell out the Money to pay for it, this will be a Sale ; and I cannot 
ſell my Horſe to any other: But if you do not 445 preſently, it is 
no Contract of Sale. On Sale of a Horſe, it may be kept till paid for; 
and if the Horſe dies after ſold, before Delivery, the Seller may have 
Action for the Money, the Property being in the Buyer. On Sale of 
Goods in a Shop, ec. the Seller may not bring Action for the Money 
agreed, till the Goods delivered. | 

The Seller of a Thing is to keep it a reaſonable Time, for Delivery; 3 $alk. 67. 
but where no Time is appointed 'tis implied that the ſame be delivered 
immediately, and Payment made on Delivery. After Earneſt taken, 

a Seller can't Diſpoſe of Goods ſold to another, except there be ſome 
Default in the Buyer; but if he doth not take away the Goods and 1 Salk. 11. 
pay the Money, being required in convenient Time, the Bargain and Ned Ci. 162. 
Sl is diſcharged ; and the Seiler may diſpoſe of them to any other 

erſon. 

If a Man affirms a Thing ſold is of ſuch a Value, when it is not, , Cio. 4, 
this will not be actionable: but if he actually Warrants it, *twill bear 386, 630. 
an Action. If one Warrants any Thing ſold, after the Time of Sale, SEND _ 
it is not good; it is to be at the Time of Sale to be binding, as tis 
Part of the Contract. Recommending a Stranger to a Shopkeeper, 
who thereupon ſells Goods on Truſt to ſuch Stranger, by the Law of 
Merchants may make the Recommender anſwerable. And if a Stranger 4 Ind. 33. 
of Holland or any other Nation, buys Goods at London, and gives a 
Note under his Hand for Payment, and then flies into Holland; the 
Seller may have a Certificate from the Lord Mayor, on Proof of Sale 
and Delivery of the Goods, upon which the People of Holland will 
execute a Proceſs on the Party. 

Where one agrees for Wares ſold, the Buyer muſt not carry them xo 37. 
8 before paid for; except a Day of Payment is allowed him by the 


Vide Contracts, Markets, Property, 


Uuuu Scanvalum 


250 The Common Law Common-plaCl. 


Scandalum Magnatum. 


F CANDALUM Mapnatnm, is the Slander of a Peer of the Realm, 
O or other great Officer of the Government : Or it is an Adtion 
brought by a Nobleman q tam, upon the Statute 12 R. 2. Oc. In 
the Name of the King, and the Party; the King being concerned in 
; the Credit of Great Men, who Act by his Authority. 
4Rep. 13, The Statute of Srandalmm Magnatie is a general Law: And Words 
' Lev. 25. ſpoken againſt Noblemen, ſhall be taken in the worſt Senſe, to preſerie 
Moor 142. the Honour of Great Perſons. For a Man to ſay that he bath heard, 
1 4. 4 or doth not know but my Lord ſuch a one, did ſo and ſo, or camut 
imagine who did it but he, being a Charge of what is ill; to ſay of 2 
Great Perſon he is a wicked, unworthy Perſon, &*c. theſe have been 
1 Mod. 232. adjudged actionable, and great Damages recovered on them: In the 
Cafe of Lord Townſend, it was held Action of Scandalum Magnatim 
2 Mod. 150. lay, the the Words were general; but Atkins Juſt. ſaid it would not 
lie for Words of a trivial Nature, only Scandals whereby Diſcord 
_ 2Inft. 228. might ariſe, Gr. A Defendant may juſhify in Sandal Magnat, 
24 Erd. Gar, ſetting forth the ſpecial Matter: And if a Charge be falſe, which i 
135. alledged in a Court, no Action lieth. ES 
— By Statute, none are to Report any falſe or ſlanderous News, or 
Tales of great Men, whereby Diſcord may ariſe between the King and 
2 R. 2. c. 3. his People, on Pain of Impriſonment. None ſhall deviſe or tell any 
falſe News or Lies of any Lord, Prelate, Officer of the Government, 
Judge, &c. whereby any Slander ſhall ariſe, or Miſchief come to the 
12 R. 2. e. 11. Realm, on Pain of being impriſoned. And when any one hath told 
falſe News, and cannot de the Author, he ſhall be impriſoned, 
and puniſhed by the King's Council. 
The Plaintiff recovers Damages by Statute R. 2. for the Wrong, on 
Action of Sandulnm Magnatum ;, and the Defendant is impriſoned on 
the Statute of Weſtminſter, on the King's Account. 


Scire Facias. 


8 CIRE facias is a judicial Writ that lies where Debt and Da. 
mages are recovered, and no Execution is ſued within a Year and 
a Day; then after the Year and Day, the Plaintiff ſhall have this Writ 
to ſummon the Defendant to ſhew Cauſe why there ſhould not be Exe- 
Terms de cution ſued out upon the Judgment againſt him; and if he can ſhew no 
1 ol 90. Cauſe, there is Judgment Quod babeat Executionem. But 1t the Plain- 
2 Inſt. 471. tiff ſueth any Writs of Execution within the Year, he may continue 
Lit. 505, them afterwards, and need not ſue out a Scire facias ; and Writ of 
Error is a Continuance of the Cauſe, tho? it depends ſome Years. 
this Writ alſo lies againſt Bail to an Action; if upon the Sci. fer. Or 
two Nichils returned, the Bail do not appear, Judgment ſhall be en, 
tered againſt them: Though no Si. fa. lies againſt Bail until a Non eff 
Hwentus is returned againſt the Principal, and the Writ filed. 
2 


Lutw. 1273. 
Where 
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Where either Plaintiff or Defendant, or one of the Plaintiffs or De- 2 Lill. 509, 
fendants dies, Execution cannot be ſued out upon a Judgment till a 
Scire facias obtained, and Judgment thereupon; in theſe Caſes, there 
is to be a new Judgment to warrant Execution. And a Sci. fa. to re- Ibid. 4%. 
vive a Judgment, muſt be directed into the County where the original 
Action brought; and not be granted, till the Record of the Judgment 
is in Court. A Sci. fa. is in Nature of an Action, as the Defendant 
may plead to it; but it muſt always purſue the firſt Action: And what- Finch. 475. 
ever was pleadable to that Action in Abatement, ſhall not be pleaded 
to difable the Plaintiff from Wy tun oo If one doth not pro- 1 Salk. +. 
ceed upon a Sci. fac. in a Year and Day after taken out, he cannot pro- 2 Lill. 504. 
ceed on that Writ which 1s diſcontmued, but is to ſue out a new one: 1 Lev. 41,42 
And if the Defendant being ſummoned, lets it go by Default, he is for 
ever barred. | 
After Removal of a Record into a ſuperior. Court, Sci. fac. ſhall 3 Salk. 320. 
iſſue, Oc. and if brought in B. R. upon a Judgment in an inferior 
Court, it muſt appear in the Writ how it came thither; if by Certio- 
rari the Sci. fac. is to ſet forth the ſame, and the Limits of the Juriſ- 
dition, and pray Execution within thoſe Limits; but if on Writ of woed's Ing. 
Error, that muſt be ſhewn, and Execution pray'd generally. If Judg- 610. 
ment is had againſt a Teſtator, there ſhall be a Si. fac. againſt the 
Executor, tho within the Lear; the like againſt an Adminiſtrator of an 
Inteſtate, the Perſon being altered: And if one recovers againſt a Feme 3 Mod. 186. 
Sole, and ſhe is married within the Year and Day, Sci. fa. is to go 
againſt the Husband, |= 47 | 
This Writ was not at the Common Law, but given by Statute of: Int. 469. 
Weſtm. 2. in Perſonal Actions: At Common Law Sci. for. lay only 
on Judgments in Real Actions, G c. A Sci. fa. lies to have Execution Sg, 600. 
of a Fine, againſt him who hath the Freehold : And there is to be Sc. _ 
fa. againſt the Heir and Ter-Tenants, to reverſe a common Recovery 
of Lands, Writ of Sci. fa. may. be fued againſt a Sheriff, for not; Mod. 274, 
bringing the Money into Court levied on a Judgment. * 
There is a Sci. fu. in Error, ad audiendum Errores; and upon a 
Recognizance in Chancery, to extend Lands, c. alſo to repeal Let- Dalt. Sher. 
ters Patent; which laſt iſſues out of Chancery to the Sheriff of Middle- = 
ſex, who by Letter under Seal of Office is to give Notice to the Paten- 
tees of the Writ, and that if they do not appear thereto, Judgment 
will be had againſt them by Default. | | 
If Letters Patent are granted, to the Prejudice of any Perſon ; as Mo. ca. 229. 
where a Fair is granted to the Damage of the Fair of another, &c. he 
may have a Sci. fa, on the Inrollment of ſuch Grant in Chancery. 


Sce Execution, Judgment. 


Se 
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Se Defendendo; 


8 E Defendendo is a Plea for him that is charged with the Death of 
another, alledging that he was driven unto what he did, in his own 
Defence. 
Bac. Max. 25. Any Perſon in his own Defence may kill others for the Safety of his 
Life; by the Neceſſity of it: But Malice is not to be coloured under 
Pretence of Neceſſity, if it be it is Murder. A Defence ought to be 
Braft. 3 E. 3-unblameable, not to take Revenge: And if a Man attack another, on 
a ſudden falling out, and before a mortal Wound given, the other flies 
to the Wall or ſome other unpaſſable Place, to ſave his Life, and being 
ſtill purſued, kills the Perſon making the Aſſault; it is Manſlaughter 
in his own Defence. Here is an unavoidable Neceſſity : And ſo in the 
like Caſes, © 
There is no expreſs Judgment in Se defendendo ; but the Offender is 
3 Inft, 220. let to Mainprize, to ſue out his Pardon of Courſe. But his Goods and 
1 Inft. 283. Chattels are to be forfeited, Tho' where one kills another in his own 
Hf. Defence, upon the ſpecial Matter found, he may be diſmiſſed without 
any Forfeiture, or Pardon purchaſed. | 


Sequetration 


EQUESTRATION is the Setting aſide of a Thing in Con- 
troverſy, from the Poſſeſſion of both thoſe who contend for it. 
28 H. 83. And is uſed for the Gathering of Fruits and Profits of a Benefice void, 
Dyer 160, for the Uſe of the next Incumbent. It is alſo the Act of the Ordin 
232. when no Man will meddle with the Goods and Chattels of one deceal: 
2 Inſt. 4,472. And ſignifies further, a Kind of Extent on Execution for Debt; eſpe- 
cially in the Caſe of a beneficed Clerk, of the Profits of the Benefice, 
2 Roll. Abr. directed to the Church-wardens, & c. to gather up the ſame, and pay 
474. them over to him that had the Judgment, till the Debt is ſatisfied. 
Comp. Chan. Alſo there is a Sequeſtration, on a Perſon's ſtanding out Proceſſes of 
Frack. 702. Contempt, for Non-appearance in the Chancery, on a Bill exhibited: 
So where Obedience is not yielded to a Decree, &c. 


Servants. 


ERVANTS are ſuch as Men of Trade and Buſineſs employ un- 
kJ der them, to aſſiſt them in their Callings; or others retain to per- 
form the Work of their Families. And menial Servants, are thoſe that 
are Domeſticks, living within the Walls of the Houſe. i 

Ing. 4. I one retains a Servant generally, without expreſſing for any. Time, 
Noy Mar. 9. the Law conſtrues it to be a Year, according to the Statute : And if 2 
Servant retained for a Year, falls fick, & c. the Maſter cannot put away 
his Servant, or abate his Wages. A Servant is not to depart from hb 


Service; and if he refuſe to do his Buſineſs, this iz a Departure in Lau, 
2 although 
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although he continue with his Maſter. If a Man retain a Servant, fot Noy Max go. 
ſo much Wages; if he departs before the End of the Time agreed, he 
ſhall forfeit all his Wages : If the Maſter puts him away, he muſt pa 
him. But when a Maſter is dead, the Servant is legally diſcharhed, Dalt. 129. 
And it is a reaſonable Cauſe of Departure from Service, if the Servant F. N. B. 168. 
is not allowed ſufficient Meat, Drink, &c. or the Maſter's Wife beats 
him. If any Perſon entices away a Servant, or hires him knowing ; Lev. 53. 
him to be a Servant to another; the Maſter may have Action of the 
Caſe againſt ſuch Perſon. | 

A Man is anſwerable for the Actions and Treſpaſſes of his Servant, in 
many Caſes; but not 1n criminal Caſes, nor for Treſpaſs of Battery, 
Gc. except done by his Commandment, If a Man has a Servant, Noy Mas. gg. 
known to be ſuch, and he ſend him to Fairs and Markets to buy or 
ſell, his Maſter ſhall be charged. But if a Servant makes a Contract Dr. & Stud. 
his Maſter's Name, the Contract will not be binding, unleſs it were Dial. 2 ch a2. 
die Maſter's Commandment, or Aſſent: And where a Servant bor- 
:ows Money in his Maſter's Name, without order, that does not bind 
the Maſter. If a Servant buy Things in his own Name, the Maſter 
ſhall not be charged; except the Things bought come to his Uſe, and 
he have Notice of it. Where a Maſter always gives his Servant Mo- Wood 56. 
ney, he ſhall not anſwer for what he buys on Truſt; but if he ſends - 
him ſometimes on Truſt, he muſt anſwer. | 

If a Servant that uſually buys Goods upon Tick or Truſt, takes up 1 Roll. g4, 
Things in the Maſter's Name, but for his own Uſe ; his Maſter is lia- 95. 
ble, And if a Maſter gives the Servant Money to buy Goods for him, 
and he buyeth them upon Credit; yet the Maſter ſhall be anſwerable: 3 $alk. 234, 
But the Goods muſt come to his Uſe. A Note under the Hand of an 35. 
Apprentice or Servant ſhall bind his Maſter, where allowed to deliver 
out Notes, though the Money is never apply'd to the Maſter's Uſe. 
Though the Act of a Servant ſhall not bind, unleſs he Acts by Autho- 2 Salk. 442. 
rity; for if a Maſter ſends his Servant to receive Money, and inſtead 3 Lev. 252- 
thereof he takes a Bill, if the Maſter as ſoon as told of it difagrees, he 
is not bound by this Payment. 

A Maſter 1s alſo to anſwer for the Negligences of his Servant: If a 18 H. 8. 
Surgeon undertake the Cure of a Perſon, and by ſending Medicines 
by his Servant the Wound 1s hurt and made worſe, the Patient ſhall 
have Action againſt the Maſter, not againſt the Servant. Where a 
Smith's Servant pricks a Horſe while he is ſhoeing him, the Maſter (hall 
anſwer the Damage. If a Servant caſt any Thing-into the Highway to N% Max. 94. 
the Nuſance of the King's Subjects, the Maſter ſhall be charged. And ? K. 440. 
when a Carrier's Servant loſes Goods delivered to him, or by Negli- 
_e Spoils them, the Maſter muſt anſwer it, and Action lies againſt 

MW 
In other Caſes, a Maſter may maintain the Cauſe of his Servant a- 9 Rep: 113. 
zainſt others. He may bring Action of Treſpaſs for Battery to his Ser- ef. 35. 
vant, when he thereby loſes his Service. If a Servant is cozened of his — . 
Maſter's Money, the Maſter may bring Action of the Caſe againſt the | 
Perſon that cozened him, And if a Servant give away his Maſter's Ney Max-94- 
Goods, the Maſter may have Action againſt the Receiver. Where a 
Servant damages Goods by Negligence, Action of the Caſe lies againſt 
him. Servants Imbezilling or purloining their Maſter's Goods, to the 
Value of Forty Shillings, is Felony. But if a Servant, Cc. be rob- 5 Rep. 14. 


13 Ann. c. 7} 
x x x bed, 199. 39. 
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bed, without his Negligence or Default, he ſhalt be allowed it on his 
Account. | 5 { 
5 El. c. 4. There are ſeveral. Statutes relating to Servants. To compel Perſons 
43 El. c. 2. unmarxried, to go to Service; and puniſh them for Afaules on thejy 
Maſters, and other Misbehaviour; and ordaining that none ſhall leave 
1 Jac. 1. c. 6, their Services, without giving a Quarter” 8 Warni . The Wages of 
Seryants, Labourers, Cc. are to be aſſeſſed by Juſtices in their Euſſer 
Seſſions; and none to give greater Wages under Penalties. 
But *tis held that this Statute does not extend to Wages of Coach. 
men, Footmen, or other Servants than in Husbandry. | 


Services. Vide Homage, Fealty, KC. 
Seftions. See Juſtices of Peace, 


EVERANCE is the Singling of two or more Perſons that are 
; joined in a Writ: or Action. If one of the Plaintiffs or Defendants 
2 Lill. 339. never appeared, then the other may ſue out a Writ of Summons and 
Severance againſt him; und if he dot not come in upon it, ſhall Have 
Judgment ad proſequendron: ſolum Thus alfo hath been done in B, N. 
by giving a Rule to appearand come in. 
F. N. B. 28. There is Summons. and Severanoe, allowed in many Caſes; as in Aſ- 
5 Rep- , ſiae; Attaint; Debt; Quare impedit, Oc. It lies in real, as well as 
v. perſonal Actions: But not upon a judicial Proceſs, And on Writ of 
Error, if three Defendants in the Action bring Error, and one releaſes 
6 Rep. 26. the Errors; he may be ſummoned and ſevered, and then tlie other two 
Cro, El. 892, ſhall proceed to reverſe the Judgment: If where there are ſeveral Par- 
ties, one only appears and aſſigns Error; this is null and void, without 
Cro. Jac. 117. ſummoning and ſevering the reſt. After in nullo eft Hratum pleaded, 
there can be no Summons and Severance. a 
Executors refuſing to Act, may be ſummoned and ſevered from the 
others; on bringing Actions by ſuch others. 


Sewers, 


Termsde Ley E WER is a Freſh-Water Trench or River, encompaſs'd with 
547, 542- Banks on both Sides, to carry the Water into the Sea, and there. 
+ by preſerve the Land againft Innundations, Gr. Commiſſioners of 
Sewers. have Authority, grounded upon divers Statutes, to enquire of 
all Nuſances and Offences: committed by the ſtopping of Rivers, erect. 

ing Mills, not repairing: of Banks and Bridges, Gr. And to tax all 

whom it may concern for the Amending of Defaults; which tend to 

the Obſtruction or Hindrance of the free Paſſage of the Water, through 

its ancient Courſes: And they may arreſt Carts and Horſes, and take 

Trees for Reparations, paying a reaſonable Price for them; appoint 
Workmen, Bailiffs and Surveyors. . | _— 

= ; 
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This Commiſſion is granted by the Lord Chancellor, Lord Trea- 10 Rep. 141, 
ſurer, and two Chief Juſtices, or any three of them, whereof the 142, Ke. 
Lord Chancellor to be one; and way laſt ten Years, unleſs repealed. 

And the Buſineſs of the Commiſſiòners is to repair Sea Banks, and 

Walls; ſurvey Rivers, publick Streams, Ditches, &c. But they cannot 

, intermeddle where there is not a publick Prejudice: Nor can they make 

a new River. They may make a Rate, according to the Quantity and 

Quality of the Land, on alt Perfons in Danger; and grant Warrants 5 Rep. 100. 
to diſtrain for it: Alfo the Land may be ſold W Decree to levy the | AE 
Rate or Charge aſſeſs d, on Non-Payment. They proceed by Jury, = 
and View in their Enquiries into Afhnoyances and Defects of Repairs ; 

and the Jury may amerce for Neglects. The Commifironers may pu- 

nifh by Fine for Contempts, and where Officers are negligent in their 

Duty; but not impriſon for Diſobed ience to their Orders. N 

The Decrees of Commiſſioners are to be certified into Chancery, 144. 
and have the King's Aſſent to be binding: And the Commiſſioners, and * Wentr. 67. 
their Proceedings, are ſubject to the Juriſdiction of B. R. If it is Sid. 78. 
found before Commiſſioners, that ſuch a Perſon ought to repair any 
Bank; and this is removed into B. R. the Court will not quaſh the 
Inquiſition, or grant new Trial, except he repair it: And if after- . . 
wards acquitted, he ſhall be reimburſed. hr Caſes of Sewers, the 1 Salk. 145, 
Court of B. R. inquires into the Nature of the Fact, before the ** 
grant a Certiorari to remove Orders of Commiſſioners; thut no M | 
chief may happen by Innundation in mean time. If the Orders are 
good, the Court will grant a Proreabndu. 2 * TEN 

There are ſeveral Cauſes, for which Perſons are obliged to repair 1 
Sewers; as by Reaſon of Frontage; being Owner of a Ban. Wall or 12 H.. 
Defence; Preſcription and Cuſtom, Ratione Terre ; by Tenure of 8 H. 7. 
Lands; and expreſs Covenant; alſo: the Uſe of Defences, or of a 21 Ed. 4. 
River, &c. may tie a Man to Reparation: And if no Perſons or Calis“ Read, 
Grounds can be known to make Repairs; then Commiſſioners are to Law. Sew. 
tax the Level. Ports and Havens, and Creeks and Bays on the Sea 37> 68, 32: 
Coaſts, are within the Statutes and Commiſſion of Sewers, in Point 
of Extent. W {401 

The Statutes on this Head, are 6 H. 6. and 23 H. 8. which direct 5 H. 6. 5. 
the Form of their Commiſſion, Oath; Cc. And give them Power to 35 
make Laws and Ordinances. The 13 Eliz. enacting how long their 13 El. g. 
Commiſſions are to continue, vis. ten Years, if not repealed by new 
Commiſſion 3 and giving Authority to Clerks of Commiſſions to eſtreat 
Fines, Penalties, Forfeitures, . The 3 Far. 1. ordaining that all 
Ditches, Banks, Sewers; Bridges, &c. within two Miles of London, 
falling into the Thames, ſhall be ſubject to the Commiſſion of Sewers. 

And the Lord Mayor of London, &c. is to appoint Perſons who 7 Ann. 10. 
ſhall have Power of Commiſſioners of Sewers in London; which Com- 
miſkoners may levy Aſſeſſments, Cc. Et 


3 Jac. 1. 14. 
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Poph. 85. 


3 Rep. 72,73. 


The Common Law Common-plac d 


NHERIFEF is the Chief Officer, under the King, of a Shire cy 
County, for the keeping of the Peace, and Execution and Service 
of Writs and Proceſſes, Gc. And Sheriffs at the Common Law, were 
choſen by the County; but by Statute the Lord Chancellor, Treaſu- 
rer, &c. and the 4 nominate three Perſons yearly of every 
, out of which the King chooſes one. And when thus choſen, 

he is conſtituted by Letters Patent. | | | 
The new Sheriff being ele&ed and ſworn into his Office, is to deli- 
ver a Writ of Diſcharge to the old Sheriff ; who muſt ſet over all the 
Priſoners in the Gaol, with all Writs, c. by Indenture to the new 
Sheriff, and till then, the Priſoners remain in the Cuſtody of the old 
Sheriff ; but the Office of the old Sheriff 1s at an End, when the 
Writ of Diſcharge comes to him. A Man in Execution, not being 
turned over to the new Sheriff; if he eſcapes, the old Sheriff, and 
not the new, is chargeable, But where a Sheriff dies in his Office, 
if any Priſoners eſcape before another is ſworn, this is no Eſcape 


- againſt the Sheriff; the Priſoners on the Sheriff's Death being all In 


2 Lill. 510. 


Cuſtodia Legis till there is a new Sheriff, In theſe Cafes, when the 
new Sheriff is ſworn, he muſt take Notice of all Perſons in Execution, 
c. there being none to make Delivery of them. A Sheriff out of 
his Office, may not be fined for any Mildemeanoe whilſt Sheriff ; but 
the Court may ſend a Tipſtaff to bring him to anſwer, or ſend forth 
Proceſs of Diſtringas nuper Vic' to make him appear. 

A Sheriff hath a judicial, and miniſterial Power : His judicial Au- 
thority, conſiſts in trying and determining Cauſes in his Torn and 
County-Courts; and in preſerving the Peace of the County, he being 
at Common Law the principal Conſervator of the Peace there; and 
he is to aſſiſt the Juſtices of Peace, and raiſe the Poſſe Comitatus 
to ſuppreſs Riots, &. But his judicial Authority, as Conſervator of 
the Peace, is ſeldom uſed ; being commonly executed by Juſtices of 
Peace, His miniſterial Power, relates to executing Writs out of the 


| King's Courts; and herein he ought not to diſpute the Validity of 


any Writ, but muſt execute it. He muſt not let a Perſon eſcape taken 


on an erroneous Proceſs ; but ſhall be excuſed by Reaſon thereof, in 


. falſe Impriſonment. His Officers in Cafes which concern the King, or 


where the King is Party, and in criminal Cauſes, may break open 2 
Door to execute the Proceſs ; (after Demand to open it and Refuſal) 
But not in any civil Cauſe, at the Suit of a Subject; except it be on 
a Writ to deliver Poſſeſſion of a Houſe, recovered by Ejectment, &&. 
Upon an Arreſt, his Officers are to ſhew at whoſe Suit it is, out of 


. what Court the Writ iſſues, and for what Cauſe, &. And if he do 


not make a Return of the Writs, or making a falſe Return, the Sheriff 
_ be amerced by the Court; or the Party may bring Action of the 
Cafe againſt him: And for undue Practices in Arreſts, &c. Attach- 
ment may be had. 6 

The Sheriff hath under him, an Under-Sheriff, Bailiffs, Gaoler, 
&c. for whom he is anſwerable. The Power of the Under-Sheriff 
is the ſame with that of the High- Sheriff, he acting in his Stead; _ 

3 | 
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all Returns by the Under-Sheriff, are in the Name of the High-Sheriff. 4 Ing. 114. 
And the Under-Sheriff is removable at Pleaſure ; and is but in the 
Nature of a general Bailiff errant to the Sheriff in the whole County, 
as other Bailiffs are over particular Diſtricts. The Under-Sheriff 2 Lil. 5::, 
ought always to have his Deputy attendant in Courts, to receive and 
execute their Commands, give Account of Buſineſs, ec. and is to file 
a Warrant of Attorney for his High-Sherift in all the Courts at We/t- 
minſter by an Attorney of each Court, or Action will lie upon the 
Statute againſt the High-Sheriff. The Sheriff within two Months, is 774. $14; 
to appoint and proclaim in the Shire-Town four Deputies, not above 27 El. 12. 
twelve Miles from each other, to make Replevins, under Penalties. 

A Sheriff may take an Appearance Bond, with one or more Sure- 
ties, or let the Defendant go without Sureties ; the Bond being only 
for the Sheriff's Indemnity. And where a Sheriff takes a Bail-Bond Cro. El. 808. 
of two good Men, of viſible Eſtates at the 'Time of taking it, if they 
afterwards become inſolvent, the Sheriff ſhall be excuſed, A Writ 2 Lill. 515. 
of Fi. fa. is deliver'd to a Sheriff, and no Warrant made upon it ; 
and afterwards in the ſame Day, another is delivered, and Warrant 127d. 516. 
made upon it, and executed the fame Day, or after, before the firſt ; 
it ſhall take Place of the firſt. But in Caſe two Fieri Facias's are de- 1 Salk. 339. 
livered to the Sheriff againſt the ſame Perſon, he ought to execute that 
firſt which is firſt delivered; or ſhall anſwer it to the Party, in an 
Action, ec. If a Superſedeas comes to the Sheriff before he hath Cro. El. 597- 
ſeiſed Goods in Execution, he ſhall ſtop ; but after he hath ſeiſed, he 
_ go on and ſell the Goods. A Sheriff levies Money on a Fi. fa, Cro. Car. 539. 
and dies, Action may be brought againſt his Executor for the Money, 
being a Duty; but tis otherwiſe where a Sheriff is chargeable in his 
Life-time for a perſonal Tort, there Actio moritur cum perſona, If an Cro. Jac. 426. 
Under-Sherift procure Goods taken in Execution to be appraiſed at an 
under Value, and deliver them to the Plaintiff accordingly ; for this 
Oppreſſion, of the Defendant, Indictment will he. | | 

If the Sheriff refuſe to take good Bail, Action lies againſt him: Cro. El. 76. 
But he being obliged to let the Defendant to Bail, and to return a Ci, » Mud. 239. 
no Action lieth for not having the Body at the Day. Bond with Con. 
dition, that a Man ſhall continue a true Priſoner, till he is lawfully 
diſcharged, is good; but if it be to the Sheriff for Eaſe and Favour, 1 Sand. 1617. 
and to obtain his Liberty without ſatisfying the Plaintiff, it is void at 
Common Law. A Plaintiff may dire the Officer to take a Bond of 
the Defendant, as Security for Payment of the Debt, or to. render his 
Body to Priſon, Oc. 'Tho' the Sheriff can't take Bond in another 2 Med. 303 
Man's Name, to elude the Statute. Upon a Fi. fa. a Sheriff took 3 Nelf. 223. 
Bond to pay the Money in Court at Return of the Writ ; and this 
was held good. The Sheriff may not inſiſt upon a Bond for Fees, Winch. 30 
before a compleat Execution; if he doth, it is Extortion : And refu- 
ling to execute a Cz. ſa. till Fees paid, an Action may be had againſt » Salk. 330. 
him for not doing his Duty; or paying the Fees, he may be indicted. 
A Sheriff can't detain his Few upon levying Goods in Execution; but 2 Lin. 575. 
ought to have Action of Debt for them. 

Sheriffs, beſides their miniſterial Office to execute Proceſs, &c. are 
to proclaim Statutes ; return Juries, for Trials in civil and criminal 
Caſes make Returns of Writs for electing Knights of the Shire, &*c. 23H. 6. 
And they are to preſerve the Rights of the King, within their Coun- 
ties; collect his Rents ; ſeize Profits of Lands forfeited ; Goods of 
| Yyyy Felons, 
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Felons, c. levy the King's Debts; and be accountable to the King 
for all Iſſues and Profits of their Counties; for which they are to give 
up their Accompts in the Exchequer. And they are to {ee that Cri. 
minals be executed; and obſerve the Order of Law in putting 
them to Death. By Demile of the King, the Authority of Sheriffs 
determines : But in ſuch Caſes new Patents are preſently iſſued out by 
the Succeflor. The Lord Mayor and Citizens of London have the 
Shrievalty of London and Middleſex in Fee by Charter; and two She- 
riffs are annually elected by them, for whom they are to anſwer: 
When one of theſe Sheriffs dies, the other cannot act *till another is 
made; for there muſt be two Sheriffs of London, which is a City 
and County; tho they make but one Sheriff of the County of Mid. 
dleſex. They are ſeveral as to Plaints, in their reſpective Courts. 

By Statute, Sheriffs are to have ſufficient Lands in the County 
where choſen, to anſwer the King and his People. And ſhall not con- 
tinue in their Offices above one Lear; which alſo extends to Under- 
Sheriffs, but they may a@ longer in other Men's Names. No Sheriff 
is to act as a Juſtice of Peace of the County, during his Shrievalty : 
And no Under-Sheriff, ec. thall be Attorney in any of the King's 
Courts, ſo long as he bears the Office; tho ſuch as are Attorneys, 
may practiſe in the Name of others. Sheriffs muſt make Deputies in 
the King's Courts, to receive Writs, &c. They are to let Perſons to 
Bail upon reaſonable Sureties ; and take but 20 d. for an Arreſt, 
Sheriffs to have Allowance on their Accompts, for executing the King's 
Writs, m—_ Eſtreats, G. And a Quietvs ſhall be a ſufficient 
Diſcharge for a Sheriff. No Sheriff at Aſſize-time is to keep a Table 
for any but thoſe of his own Retinue ; nor make a Preſent to any 
Judge ; or have above forty Servants in Liveries, or under twenty 
attending him. Sheriffs are not to take above 1 5. in the Pound where 
under 100 l. nor more than 6 d. per Pound if above, for levying an 
Extent or Execution, And 1 s. per Pound of the yearly Value of 
Lands for executing a Writ of Hab. 165 oefſionem, Ec. where the 
Whole exceeds not 100 J. per Ann. and 6 4. if above. On the Deaths 
of Sheriffs, Under-Sheriffs are to act in their Names till others ap- 
pointed, and be anſwerable. Sheriffs Accompts ſhall not be delayed 
in the Exchequer; and 4000 J. yearly, is ſet apart at the Exchequer, 
1 allowed the Sheriffs of the ſeveral Counties, to help paſs their 

Sheriffs are not to take any Money or Reward for the Places of 


Under-Sheriff, Gaoler, Bailiff, &. under Penalties. Jide the 


Statutes. me cet 
. Vide Arreſts, Bafliffs, 


* 4 
* 
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Simony. 


\% IMONY is a corrupt Contract for a Preſentation to a Rectory or 
any other Benefice of the Church, for Money, Gift, Reward, Cc. 

This is an Offence by Statute, which incurs the Penalty and For- 2 Lill. 51g. 
feiture of double the Value of one Year's Profit of the ſpiritual Pro- 
motion, by him that preſents for ſuch corrupt Conſideration; and the 31 Eliz. 6. 
Diſablity of the Perſon accepting the Benefice, Cc. of enjoying the 
fame ; and the Crown ſhall preſent for that Turn, the Preſentation — 
being void: And if a Parſon, corruptly reſign or exchange a Benefice * I :25. 
with Cure, he ſhall forfeit double the Value of the Sum, or Reward, 
Oc. given; one Moiety to the King, the other to the Informer. fx txt 

But a Man may buy the next Turn of a Church (to preſent ano- Hob. 105. 
ther) when it is full of an Incumbent, who is well in Health, and the 
Money 1s not to be paid when the Church becomes void, and be no 
Simony. And a Perſon may, upon good and valuable Reaſons,” bind Cr. Je. 245, 
himſelf to reſign, without Kling guilty of Simony ; as in Caſe of . 110. 
plurality or Non-refidence, or when the Patron's Son is at Age capable 
to take the Benefice. And if a Father buys the next Avoidance for Co. Jac. 685. 
his Son, when the Incumbent is ſick, with Intent to preſent him, it is 
not Simony : But if one promiſe a Clerk, that in Conſideration he Cro. Car. 425. 
marries his Daughter, &. he will preſent him to a Living, this has 
been held a Simoniacal Contract; and if a Feme ſole preſents a Parſon Noy 145. 
to a Church, on Condition he will marry her, and he doth accord- 
ingly. 3 3 FI 
Where a Man agrees to give a Sum of Money to procure him to cro Car. 339. 
be. preſented to a void Benefice, this is Simony. If an Incumbent Cro. Jac. 386. 
makes a ſimoniacal Contract with the Friend, or Wife of the Patron, "wy 
who knows nothing of it, this will be Stmony. So where Strangers 
make Agreement by Compact betwixt them, without Privity of the 
Incumbent, or Patron. Tho' it has been adjudg'd,' that a Clerk pre- 12 Rep. 101. 
ſented, not privy to the corrupt Agreement, tho" he loſes his Incum- 3 Ia. «54. 
bency upon fuch Preſentation, he may be preſented again to the ſame * 0. 465. 
Benetice, or any other, A Preſentation upon ſimoniacal Agreement, Roll. Rep. 
is void to the Patron, who thall loſe his Turn, and the King may pre- 237. 
ſent ; it is void to the Ordinary, by Reaſon he is bound to admit the 
King's Preſentee; tis void as to the Clerk, who is diſabled, &*. and 
it is void to the Pariſhioners, for they may plead him no Incumbent. 

If a guilty Patron preſent / 7 Clerk upon the Deceaſe of the 
former, the Simony on the fel Preſentation, may be alledged againſt 
the guilty Patron, and his ſecond Clerk, tho' innocent. But after the i w. &M. 16. 
Death 45 a Perſon ſimoniacally promoted, an Offence or Contract of 
dimony ſhall not prejudice any other Patron innocent of the Simotiy, 

tr 1-1} 5 0 10 ' 


or his Clerk, Ge. 6 #Y 17 WAL 4: N. - KG | 
If any Perſon for Reward, in his dun Nane, or of any other, 1: Ann. 13. 
uke or accept the next Avoidance af or Preſentation to a ice, 


and ſhall be preſented thereto; rhe Praſentation hall be void, and 
luch Agreement deemed a ſimoniacal Contract, and the Crown preſent 
for that Time. This Act reſtrains only Perſons preſented on Purchale, 
Oc. not Laymen and others. * 


- -— 
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Skin. go, If a Church Benefice be full by Uſurpation, where Q. Inpedir is 
depending to remove the Uſurper, &c. Sale of the Prelentation is 


Simony. 
Slander. Vide Acton of Slander. 


Soccage. 


OCCAGE. is where a Tenant holdeth Lands of a Lord by cer. 

tain Rent lor Service, for all Manner of Services. And this is 

called Soccage Free Tenure ; to diſtinguiſh it from antient Soccage 
Tenure, and baſe Tenure. ; | 

ttt. 118,119, If a Man holds by Fealty only, ſuch Service is Tenure in Soccage: 

1 86. And in antient Time, Tenants in Soccage ploughed and ſowed the 

10. Lord's Demeſnes; and under the Service of the Plough, all Services 

of Huſbandry were included. But ſince ſuch Services have been chan- 

ged into an annual Rent of Money, &. and the Name of Soccage 

remains; tho' in ſome Places, Tenants ſtill perform ſuch Services with 


their Ploughs. 
tz Car. 2.24, © Since the Statute of 12 Car. 2. every temporal Tenure of a Sub- 


je& is in Soccage. 


Litt. 117. 


3 Inſt. 58. DOM is a carnal Knowledge of the Body of Man or Beaſts, 
1s Rep. 36. againſt the Order of Nature. It may be committed by Man with 
Dalt. 38 . Man (which is the moſt common Crime) or Man with Woman; or 
Man, or Woman, with a Beaſt, And it is Felony both by the 
Common and Statute Law; and not only he that doth the Act is 
a Principal, but thoſe that are preſent aiding and abetting him, are 
Principals. It is Felony in the Agent, and Patient conſenting ; unleſs 
4 Perſon on whom committed be within the Age of Diſcretion, then 
tis Felony in the Agent only, not him. = 
; Hawk. 6. Some Kind of Penetration and Emiſlion is to be proved; but any 
the leaſt Degree is ſufficient. - YT 7 


Stannaries. 


OTANNARIEs are the Mines and Works where Tin Metal is 
got and purified : Alſo Courts ſo called from the Tin-Works in 

the Counties of Cornevall and Devon. All Labourers in and about the 
Stannaries are to have the Privilege of the Stannary-Court, and may not 
be impleaded in any other, for any Cauſe ariſing within the Stannaries; 
Plowd. 327. except for Pleas of Land, Life, and Member. The Juriſdiction of 
« Roll Abr. this Court is guided by ſpecial Laws and Cuſtoms, and by Preſcrip- 
t2 Rep. 9. tion: And no Writ of Error'lieth upon a Judgment in the Stannary* 
Courts; but Judgment ſhall be reverſed by Appeal to the Steward, 


4 Inſt. 231, 
232z 233- 


where 
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where the Matter lieth ; or from the Steward of the Court, to the 
Under-Warden of the Stannaries ; from the Under-Warden, to the 
Lord Warden; and from the Warden, to the King's Privy Council. 
The Privileges of the Tinners are declared and expounded by an 
Act of Parliament made Anno 50 Ed. 3. not printed. And the Juriſ- 
dition of the Stannary Courts is ſettled by 16 & 17 Car. I. c. 15. 


Statute Merchant and Staple. 


TATUTE Merchant is a Bond of Record, acknowledged be- Terms de 
fore the Clerk of the Statutes Merchant, and Lord Mayor of the 5% 
City of London, or two Merchants aſſigned for that Purpoſe ; or be- 
fore the Mayors of other Cities, or the Bailiff of any Borough or 
Town, @*. that have Power to make Execution of the ſaid Bond, 13 EA. *. 
ſealed with the Seal of the Debtor and the King, upon Condition that 
if the Obligor pays not the Debt at the Day, Execution may be 
awarded againſt his Body, Lands, and Goods, and the Obligee hold 
the Lands to him, his Heirs, and Afligns, till the Debt is levied. 
And the Proceedings on a Statute Merchant are thus: Upon a Certifi- Cro. Car. 450 
cate made to the Court of Chancery, there iſſues out a Capias return- 37: 
able in B. R. or C. B. upon which goes out an Extent ; and the Mer- 
chant may have Writs to all Sheriffs where the Debtor has Lands, on 
Non eſt Inventus return'd, &c. | | 
The Statutes Merchant, were contrived for Security of Merchants 
only ; but at this Day are uſed by others, and become one of the com- 
mon Aſſurances of the Kingdom. Statutes Staple were invented alſo 4 Init. 238. 
for Merchants, and Merchandizes of the Staple, and are of the ſame 
Nature with Statutes Merchant : They are acknowledged before the 
Mayor of the Staple, at our chief Cities, &c. in the Preſence of one 27 Ed. 3. 
or more Conſtables of the Staple; by Virtue of which the Creditor 
may have Execution of the Body, Lands, and Goods of the Debtor, 
on Non-payment of the Money due : And then he hath an Eſtate in 
the Lands — Statute Staple, or is Tenant by Statute Staple, till his , 
Debt is paid. But if Tenant by Statute Merchant, or Statute Staple, 
hold over his Term, he that hath Right may ſue out a Venire fac. ad 
* or enter, as upon Tenant by Elegit. | 
y the Act of Addon Burnel, Merchants are to cauſe Debtors to come Stat. Afton, 
before the Mayor of London, &c. to acknowledge Debts due, and 5*"n* 
Day of Payment, and Recognizances to be enter'd in a Roll; then 13 £4.:. 
the Clerk of Statutes Merchant makes out a Bill Obligatory, Gr. 
And if a Debtor fail in Payment on the Day, upon Notice to the 
Mayor and Clerk, they are to order his Goods and Chattels to be ſold 
by Appraiſement, to ſatisfy the Creditor ; and if they can't fell the 
Goods, they ſhall cauſe ſo much to be delivered the Creditor as will 
anſwer his Debt: Andi Caſe a Debtor have no Goods, he ſhall be 
impriſon'd until he agree with his Creditor ; or the Recognizance may 
be ſent to the Lord Chaticellor, and he ſhall dire& a Writ to the Sheriff 
Where the Party hath any Goods, &. h 
And'by Statute de Mercatoribus, a Merchant ſhall cauſe his Debtor Stat. Mercat. 
tO appear before the Mayor of the City of London, or other Place, and 13 Ed. i. 
there acknowledge the Debt, &. by Recognizance, which is to be 
2 2 2 inrolled; 
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inrolled ; and then one of the Clerks is to write the Obligation, and 
if Debt be not paid at the Day, the Mayor is to cauſe the Debtor to 
be put in Priſon, there to remain till he hath agreed the Debt ; and if 
he do mot pay the ſame in a Quarter of a Year, all his Lands and 
Goods ſhall be delivered to the Merchant by reaſonable Extent, to hoid 
until the Debt is levied ; and when that is ſatisfied, the Body of the 
Debtor is to be deliver'd, together with his Lands. 

Cro. El. 455, Statutes Merchant and of the Staple muſt be entered, within {ix 
461, 494 Months after acknowledging ; or ſhall be void againſt any Purchaſer, 
ES th good Conſideration, Debt lies as well upon a Statute Staple, as 
upon a Bond: And a Statute acknowledged on Lands, ought to be 
2 Lill. 536. ſatisfied before an Obligation; a Debt due on Obligation being but 1 
Mich. c. Choſe in Action, and recoverable by Law, whereas upon a Statute, 
8 i 8 or Recognizance, preſent Execution is to be taken, without 
urther Suit. And all the Lands of the Conuſor, that were in his 
Hands at the Time of acknowledging the Statute, or after, into whoſe 
Hands ſoever they come, are liable for the Debt. Mayors and Con- 
ſtables of the Staple, are to have Conuſance of Debts and Contracts 
36 E. 3. touching Merchandize: And Merchant-Strangers may either ſue before 
the Mayor of Staple, according to the Law Merchant, by which Suits 

are determined in a ſummary Way ; or at Common Law. 
By Statute 23 H. 8. c. 6. the chief Juſtices of B. R. and C. B. or 
the Mayor of the Staple at Veſtminſter, and Recorder of Lonm 
jointly, may take Recognizances for Debt; and Creditors have ſuch 

roceſs, Execution, &c. as upon Obligations of Starute Staple, 


Sce Recognizances. 


Statute Law. 


_ ATUTE Law is that which is enacted in Parliament, by the 
J) Kinz, Lords, and Commons; and is a Reſerve for the Govern- 
ment to provide againſt new Miſchiefs, and Remedy the Defeds of 
t Inft. 113. the Common Law. But when the antient Common Law and Statute 

Law concur or interfere, the Common Law ſhall be preferred. 
3 Rep. 7. In the Expoſition of a Statute, theſe Things are to be obſerved : 
1. What was the Common Law before the Making of it. 2. The 
Miſchief and Defe& which the Common Law did not provide againſt. 
3. What Remedy the Statute: hath appointed to cure this Miſchief. 
Raym. 191, 4. The true Reaſon of the Remedy. Where a Statute gives a Reme- 
125 Þ r any Thing, it ſhall be preſumed there was none before at Com- 
mon Law. The Rules to conſtrue Acts of Parliament, are different 
2 Inft. 3011 from the ſtrict Rules of Common Law : But in the Conſtruction of a 
Statute, the Reaſon of the Common Law gives great Light, and the 
Vaugh. 15g. Judges as much as may be follow the Rule thereof. When an Ad of 
arliament alters . Law, the Meaning ſhall not be ſtrained 
Raym. 36. beyond the Words; except in Caſes of publick Utility. Tho rela- 
tive Words in a Statute, will make a Thing paſs as well as if parti- 
Se exported And Caſes of the fame Nature, ſhall be within the 

lame Remedy. | Fir) 027; 10 160 | 

8 
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The Words of a Statute ſhall be taken in a lawful Senſe ; and Sta- 1 Ing. 387. 
tutes are to be interpreted reaſonably, according to the Meaning of N Max. 1g. [ 
the Makers. It is natural to conſtrue one Part by another, ſo as to: ">a 1 
make all Parts ſtand together; wherein the Preamble, which is a Fur- 360, 381. Wl"! 
therance to the finding out the Meaning, ſhall ſtand for Truth. Tie We 
Conſtruction of Statutes, muſt be in Suppreſſion of the Miſchief, and 1 
Advancement of the Remedy: But fo that no innocent Man, by a lag. 24, 54, 
literal Conſtruction, ſhall receive Damage. And ſome may be con- ?* 
ſtrued according to Equity; eſpecially where they give Remedy for 
Wrong, or are for Expedition of Juſtice, &. 

A Penal Statute generally ought to be interpreted ſtrictly: And ! Init 54,262. 
ſhall not be extended by Equity; but may be conſtrued bencticially, ora 
according to the Intent of the Legiſlators. Explanatory Statutes are Plowd. 36;. 
ruled by the Words, and not by any Intendment ; it is incongru- 
ous for an Explanation to be explained. An Act of Parliament in Cro- Car. 23. 
Affirmance of the Common Law, extends to all Times after, tho? it Luft. 235. 
mentions only the preſent: And where a Thing is granted by Statute, 
all neceſſary Incidents are granted. _— Statute made againſt an: Inſt. 55, 74) 
Injury, gives a Remedy by Action, exprelly or implicitly. Things 
for Neceſſity fake, or to prevent Failure of Juſtice, are excepted 8 Rep. 118. 
out of Statutes. And -Cultom, or Uſage is a good Interpreter of 2 Int. 597. 
a Law, Statutes that are againſt Reaſon, or impoſſible to be per- 
formed, are void. R 

It is ſufficient for any one to recite ſo much of a Statute as makes Jones 50. 
for his Purpoſe. And Judges are bound to take Notice of general“ e 
Statutes, tho' not pleaded; but of particular Statutes, they are not. i 
A Statute which concerns the King, is a publick Statute ; and Statutes Plowd. 38. | 
concerning all Trades and Miſteries, ate general or publick Statutes ; 
but a Statute that relates to one Trade only, &. is a private Act. Dyer 75. 
By repealing of a Repealing Statute, the firſt Statute is revived. 


\ 
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Subpena. 


„ £4) 

UBPCENA is the leading Proceſs in Courts of Equity, as the Crowp. Jur. 

Chancery and Exchequer, to call Perſons to appear in thoſe Courts. 33: 
When a Bilt is filed againſt any Perfon, Proceſs of Swhpwna ſhall be 
taken out to compel the Defendant” to appear and anſwer the Bill: 
And Subpena is uſed in divers other Caſes, as for Witneſſes to teſtify ; 4 * 8 Ann. 
to rejoin ; hear Judgment, Oc. In Chancery, and all other Courts, 
Sub pana are made Uſe of to ſummon Witneſſes; and in that Court 
and the Exchequer, both in Law and Equity. 

The two chief Writs of Swbpana are to appear, and to teſtify : 2 Lill. 538 
And Subpend's to appear and anſwer muſt be perſonally ſerved, by 
being left with the Defendant, or one of his Family; on Affidavit 
whereof, if he do not anſwer, Attachment ſhall be had againſt him, 
Oc. Alſo if a Witneſs! ſerv'd with a Swhpenn, refuſe to appear, on; Eli 
Tender of his Charges, the Party injured may recover Damages. 
In the Common Pleas, and in the Crown Office, upon Informa- 
1 wk tam, Oc. Proceſs of Subpeni thall go forth to ſummon the 

endants, 


Superſedeas. 
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Duperſedeas. 


F.N.B. 236. QUPERSEDEAS is a Writ that lies to ſtay ſome ordinary Pro- 
ceedings at Law, which ought otherwiſe to proceed. It is like- 

wiſe granted for ſtaying of an Execution, after a Writ of Error is 

Finch 453- allowed: And may be iſſued by the Court, for ſetting aſide an erro- 


neous judicial Proceſs, &c. Allo a Priſoner may be diſcharged by 


ag eee upon entering his Appearance, on the Plaintiff's not filing 
a Declaration againſt him. ; 
2 Lill.543- No Superſedeas can be made out on bringing Writs of Error till 
| Bail is put in, where Judgments are upon Verdict, in Debt, &c. But 
in Caſe, Treſpaſs, &c. where Damages only are recovered, on the 
bringing and allowing of the Writ, the Clerk of the Errors makes 
Cro. Jac. 534- out a Stperſedeas without Bail. A Writ of Error, in Judgment of 
Law, is a Superſedeas until the Errors are examined, affirmed or re- 
Raym. 100. verſed : Tho? tis to Execution only, not to Action of Debt on the 
Mod. caf.130. Judgment. If the Party have notice of the Writ of Error before 
x Salk. 321. Allowance, it is a Superſedeas from that Time. | 
Moor 466. Superſedeas may be awarded with Clauſe of Reſtitution, upon an 
| erroneous Execution. On Certiorari deliver'd, tis a Superſedeas to 
New Nat. Br. inferior Courts below ; and when allow'd, all their Proceedings after- 
** wards are erroneous: If a Sheriff hold Plea of 40 3. Debt in his 
County-Court, the Defendant may ſue forth Superſedeas that he do not 
proceed, &c. There is a Superſedeas where Audita Querela is ſued : 
1bi4.524,3:9. And in Caſes of Good Behaviour, when a Perſon is already bound to 
| the Peace, &c. 
Vaugh. 155. If a privileged Perſon is ſued in any Juriſdiction foreign to his Pri- 
Gro.Car- 379. vilege, he may have Superſedeas. And a Superſedeas is as good Cauſe 
to diſcharge a Perſon, as the firſt Proceſs to arreſt him. 


Surpluſa ge. 


ge RPLUSAGE is a Superfluity or Addition, more than need- 

ful; which in Pleading is many Times void, and the Relidue of 
the Plea ſhall ſtand good. | 

Cro. El. 647. In Declaration for Debt, Plaintiff averred the Defendant had not 

1 Lutw. 445- paid the ſaid ſixty Pounds, &c. when the Word Sixty was not before 

3 Nelf. 262. mentioned; and this was held to be Surpluſage, we Hs 'tis that the 
Defendant had not paid the ſaid Pounds, which muſt be the ſame for 
which the Plaintift doclared, and a Plaintiff George Foreler was right 

1 Lev. 423. named chro? all the Pleadings, but in the laſt Place, where his Chriſtian 

: Lutw, 9:9. Name was miſtaken; ruled that ſhould be rejected as Surpluſage, and 
then the Plea would be good, as againſt the ſaid Foreler, &c. 

: Hawk, 441. Where Verdict, or Judgment, is compleat; if there be any other 
Matter uncertain, Gr. it ſhall be Surpluſage, and not hurt them. 
Superfluous Matter may cauſe a Writ to abate. 


Vide Pleading. Surrenders. 
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Kurrenpers; 


QURRENDER is the yielding up of an Eflate for Life ot Years, | 
.) to him who hath the immediate Reverſion or Remainder, And Init. 338: 
there are two Sorts of Surrenders, a Surrender in Deed, and in Law: 


Roll. Abr. 
494 


ee· ſimple or Eee - tail; nor of Rights or Titles only to Eſtates for 
Life, or Years ;. or for Part of an Eſtate: Neither may one Termor * Leon. 420. 
regularly ſurrender to another. Termor. Surrenders may be of any Perſe. 624, 
Thing grantable, either abſolute or upon Condition; and where the 
Things may not. paſs. by Surrender, the Deed may take Effect by Way 
of Grant, having ſufficient Words. 8 222 
Surrender. of Lands by Tenant for Life, ſhall not extinguiſh a Rent- 1 Inf. 338. 
_ precedent; which will continue notwithſtanding the Surrender 
of the Tenant. It hath been held, that if Tenant for Life, and he Poph. 137. 
in Remainder during Life, ſurrender to the Reverſioner, it ſhall paſs 
as ſeveral Surrenders, viz. firſt, of him in Remainder to Tenant for 
Life, and then. by ſuch Tenant to him in Reverſion. If à Woman Hutt. 7: 
Leſſes. for Years .marries, and after takes a Leaſe for Life without her 


Huſband, this is a Surrender and Extingaiſhment of the Term; un- 


and Wife, the firſt Leaſe is gone. 


* 


. 


leſs the Huſband diſagree to it: And if. the Leaſe be made te Huſband Wet WF 
By Statute, no Eſtates ſhall-be granted or ſurrendered but by. Deed 29 Car. 2. 2. 
in Writing, ſigned by the Parties, or by Operation of Law, Gr. 


Chief Leaſes. of Lands may be ſurrender'd and renew'd; witliout 4 Geo. 2. 28. 


ſurrendering the Under Læaſes; and Under Leſſees ſhall hold Eſtates 
and be liable to pay their Rent, as if the original Leaſe were in Being. 


Aa | - . Suſpence. 
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' Suſpence. 


| 8 E in a legal Underſtanding, is where Rent or other 

Profit out of Land, by Reaſon of the Unity of Poſſeſſion of the 

Rent, &. and the Land out of which it iſſues, is not in eſſe for 2 

Time, but may be revived again. | 

Vaugh. 39, A Rent may be ſuſpended by Unity for a Time, and afterwards 
"99: revived; and when the Rent or Lands are not finally conveyed. If x 


Leſſor doth any Thing which amounts to an Entry on Lands, tho! he, 


Leon. 110. depart preſently, yet the Poſſeſſion is in him ſufficient to ſuſpend the 
4 Rep. 3. Rent, until the Leſſee do ſome Act which amounts to a Re-entry, 
When Part of a Condition is ſuſpended, the whole Condition as well 
Cro.Car. 373. for Payment of the Rent, as doing a collateral AQ, 1s ſuſpended. And 
1 Ä or Action perſonal once ſuſpended, is for ever ſuſpended and 

- Extinct. ; | 
r luft. 213 When either the Rent or Land are abſolutely conveyed, ſo as they 
cannot be revived, but are gone for ever; they are then ſaid to be ex- 


tingutſhed. 
Tail. 


ATIL is an Eſtate of Inheritance, limited to a Man and the 

1 Heirs of his Body begotten, or to be begotten. The Word 

=_ makes the Eſtate-tail, which may be reſtrained to Males or Fe- 

1 Inft. 20. males of the Body; and there muſt: be the Word Heirs. If Lands 

Rep. 103. are given to a Man and his Seed, or his Iſſue, or Children of his Body; 

: he hath but an Eſtate for Life, for Want of the Words his Heirs to 

corvey the Inheritance. But ſuch Words may be good enough to con- 
vey the Inheritance by Will. 1901 | 

Lit. 14, 16> Fee: tail is general, or ſpecial :: General, where Lands and Tene- 

ments are given to a Man and the Heirs of his Body begotten, or to 


a Woman and the Heirs of her Body begotten; ſpecial, where Lands | 


and Tenements are given to a Man and his Wife, and to the Heirs of 
their two Bodies' begotten. fn: the firſt Caſe, whatever Woman the 
Man takes to Wife, or whatſoever Man the Woman takes to Huſband, 
the Iſſue by any of them may inherit one after another; but in the 


laſt Caſe, none ſhall inherit but thoſe that are begotten by the Man 


1 Toft, 22, 26. and his Wife particularly named. When Lands are given to the Hul- 
band and Wife, and the Heirs of their Bodies, both of them have an 
Lit. 26, Eſtate in ſpecial Tail. If Lands are given to a Man and his Wite, 
and the Heirs of the Body of the Man, the Huſband hath an Eſtate 
in general Tail, and the Wife an Eſtate for Life only. And if an 
- Eſtate be limited to a Man's Heirs which he ſhall beget on his Wife, 
the Huſband will have a ſpecial Tail, but the Wife be entitled to no- 
r Ind. 25. thing. Where Perſons are unmarried, Lands given to them, and the 
70 Rep. 50. Heirs of their Bodies, will be an Eſtate- tail; there being a Poſlibility 
« Inft.:4,164. that they may marry. If an Eſtate is given to a Man and his Heirs 
- Males, or Females, of his Body begotten ; the Iſſue Male, or F _ 

2 | 
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ſhall only inherit according to the Limitation: The Daughter here 
may be Heir by Diſcent, tho there be a Son. But in Caſe of a Pur- 
chaſe, there cannot be an Heir Female, where there is a Son, who is 
right Heir in Law. ; 

Theſe Entails are generally created upon Marriage Settlements, and Lit. 13. 
were introduced by the Statute of Weſtm. 2. 13 Ed. 1. All Eſtates « Inv. rg. 
of Inheritance being Fee - ſimple at Common Law. Before this Statute, 
if Lands were given toa Man and the Heirs of his Body, it was a 
Fee-ſimple by the Gift, on Condition he had Iſſue; and then he might 13 Ed. 1. 
alien, or forfeit his Eſtate, &c. But by that Act, the Tenant in Tail 
ſhall not alien after Iſſue, or before, or forfeit or charge the Lands 
longer than for his own Life; and the Eſtate ſhall remain to the Iſſue 
of the Donee, or for want thereof to the Donor and his Heirs, Tho' : Ed. 4. 
the Judges found out a Way to bar an Eſtate- tail, with Remainders 4 H. 7: 20. 
over, by feigned Recovery; and ſince by a Fine to bar the Iſſue. 

A general Tail, and ſpecial may not be made at one Time; but Inf. 28. 
the general will fruſtrate the > Tail. A Man deviſed that feoffees Hetl. 57. 
to his Uſe, ſhould make an Eſtate to all his Sons, except to 4. And 
if all the Sons died without Iſſue, Remainder to a Stranger; adjudg'd 
that becauſe 4. was not excepted in this laſt Clauſe, he had an Eſtate 
in Tail. The Father gave Lands by Will to his youngeſt Son, and if! Roll. Abr. 
he died without Heirs, then to the eldeſt. Son, and his Heirs ; the 53% 
youngeſt Son had an Eſtate- tail: And a Deviſe over for want of Heirs, * Salk. 233. 
is the ſame as on want of Iſſue, to make Eſtates- tail. An Eſtate-tail 
is created by the Words Dying without Iſſue, Gr. | 

If a Man makes a Feoffment of Land to the Uſe of himſelf for ' Mod. 159- 
Life, Remainder to Heirs Male of his Body, this is an Eſtate-tail exe- 
cuted in him: And ſo it is if he covenant to ſtand ſeiſed in the ſame 35% 338. 
Manner. All Lands of Inheritance and Inheritances favouring of the 
Reality, may be entailed ; Rents, Profits, Uſes, - Offices, Dignities, 

Oc. which concern Lands, or certain Places, &. But where the 4 Init. 87. 
Grant of an Inheritance 1s merely perſonal, or exerciſed with Chattets, 
and not iſſuing out of Land, no Entail may be made. 

Eſtate in Tail after Poſſibility of Ius extin#, is where Lands are Lit. 32- 
given to a Man and his Wife in ſpecial Tail, and either of them dies 
without Iſſue had between them, the Survivor hath an Eſtate in Tail 
after Poſſibility of Iſſue, &c. And ſo it is if they have Iſſue, and 
the Iſſue die without Iſſue, whereby there is none left which may in- 
herit by Force of the Entail. This cannot be on a general Tail, by ** Rep: #- 
reaſon of the Poſſibility of Iſſue: And theſe-Eſtates now ſeldom hap- og 
pen, fuch Accidents being guarded againſt by Settlemens. 

' Effates-tail, incidents to. Vide Incidents, How Chattels may have 


Effect of Eſtates-tail, vide Perpetuities. Leaſes by Tenants in Tail, 
Ce. vide Leaſes. ib 07 7 


— 
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Tales. 


ALES- MEN are By-Standers to ſupply the Want of Jury. 
| men of the principal 2 who were —ů— on * 
Jury, and did not appear, or on Appearance were challeng'd as not 
10 Rep. 102. be? Heron In this Ge on Motion of the Plaintiff or Defendant, 
* Abr. the Judge orders à Supply to be made by the Sheriff, of one or more 
f preſent in Court to make a full Joty, that Buſineſs may proceed, This 
called Taler de Cironmſtantibits : Then there is a Decem Tales, when 3 
full Jury doth not appear at a Trial at Bar; which is a Writ to the 
Sheriff Apponere Decem Tales. Lee 
Cro.Car. 341. A Tales de Gtemiſtuntibus, ought not to be had in an Aſſiſe, only 
in a M/ Prius ;, a Decem Tales myſt be awarded there, and in Trials 
Un. 552. at Bar, Upon a Trial at Bar, if the Jury do not appear full, the 
Court cannot grant a Tales de Circumſtantibus, but will grant a Decen 
Tales returnable in ſome convenient Time, the ſame Term, to try the 
35 H. 3. Cauſe. The Statutes which authorize Juſtices of N/ Prius to award 
2 U 3 El. 6. a Tales de Cirotniſtantibus, extend to capital Caſes, as well as others; 
14 Eliz' but it can't be pray'd for the King upon Indictment or Information, 
2 Hawk. 40g. without Warrant fon the Attorney General, Gr. 8 
20 Rep. 102, If but one Juror appears on the principal Pannel, the Court may 
Cro. El. 502. order a Tales: And if upon a Habeas Corpora or Diſtringas Fur. none 
-Moorg28, of the Jury appear, a Decem Tales ſhall be had; but not on a Yenire 
Dyer 245. fuc. where two of the Jurors — and are withdrawn, the Trial 
.. & N. may be by all Taleſmen. No Perfon ſhall take Reward or Fee, on 
Account of any Tales return'd, upon Pain of ferſeiting 10 J. 
A Takes. is not to be granted where the whole Jury is challenged, 
G. but the whole Panel ſhall be quaſh'd, and a new Jury returm d. 


Tam Quam. 


72 Quam is in the Nature of Qui Tam, being where a Man pro- 
ſecutes as well for the King as himſelf, upon an Information for 

.* -» Breach of any Penal Law, whereby any Penalty is given to the Party 
Cro. El. 457 that ſues. And in'evety Caſe where a Statute prohibits any Thing, 
Tia vad. and doth not limit a Penalty, the Patty offending may be indicted for 
- Contempt againſt the Statute; or Action lies for Breach of it, which 

muſt be brought Tum pro Domino Rege, quam pro Sripſo, there being 
a Fine to be paid to the King. 8 | 


Tenants, Vide Leaſes. 
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Tender, 


71 is an Offer of Money, or other Thing; to fave the 5 
1 Penalty of a Bond, and for Rent due, Cc. ny y 
Tender of Money on'a Bond, is to be to the Perſon of the Obligee, : Ing. 20, 
at the Day appointed, to ſave the Penalty and Forfeiture, and it ought , &. 
to be done before Witnelles ; but if the Obligor be afterwards ſued, 
he muſt ſtill pay it. Where the Obligor is to do any collateral Thing 
as to deliver a Horſe, Goc. if the Obligor offers to do his Part, an 
the Obligee, refuſeth it, the Condition is perfotmed, and the Obliga- 
tion diſcharged for-ever. 19.5: 7 * 
The Executors or Adminiſtrators of a Mortgagor, may tender Mo- 
ney due on a Mortgage, to prevent the Forfeiture of the Eſtate mort-© @ 
aged. A Tender of Rent muſt be of the whole Rent due, without 1 Inft. 202. 
duction of Taxes, Gc. unleſs it be ſo agreed; Stoppage being no 
Payment. And it may be on any Part of the Land, ot at any Time 
of the laſt Day of Payment, which will ſave the Condition for that 
Time, if the Landlord refuſe it. When Rent is tender'd, the Leſſor Lit. Rep. 33, 
may aſter bring Debt; but he cannot recover any Damages. Where ; Till. 564 
a Man pleads a Tender at the Day, he need not plead Semper paratus, 
but Uncore Priſt, and bring the Money into Court. | 
In Action of Debt, Tender and Refuſal may be pleaded in Bar of: Salk. 6:2, 
Damages; not of the Action, as the Debt ſtill remains. Where Time 3. 
and Place for doing an Act are made certain by Agreement of Parties, 
and they both meet; he who pleads à Tender, muſt alſo plead Refuſal 
of the other Party to accept; or it will be ill owa Demurrer, tho? not 
after Verdict. And Tender and Refuſal being pleages, 'tis the Refu- 3 Salk. 34. 
ſal which is traverſable, where: that makes it à Payment in Law, G&c. 
On Award, that the Defendant ſhould pay Money at ſuch a Day and 2 Co. 243. 
Place; he pleaded he tender'd the Money accordingly, but not ſetting 
forth that he continued there ready to pay it at laſt Inſtant of the Day, 
it was not good. 4 1501 | #2 
A Tender upon the Land, before Diftreſs for Rent or Damage-fea- 
fant, makes the Diſtreſs tortious. Tender after the Diſtreſs, and before 
the impounding, makes the Detainer, and not the Taking, tortious: 
But a Tender after the impounding makes neither the one nor the, | 
other tortious. The Tender in this laſt Caſe comes-too late; as will * 
likewiſe Tender of Amends in Treſpaſs, after a Suit commenced — _ 
Tender is requiſite on Contracts, to entitle Action of Trover, &c. | 
for Goods ſold. - And Tender may be of Money in Bags, without 5 Rep. 1:5; 
ſhewing or telling it, if it can be proved there was the Sum to be ten- 
dered; it being the Duty of him that is to receive it, to put out, and 1 Int. 211. 
tell the Money. JEN £0 


Tenement. See Beſluage; 
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? 
Tenure. 


T NU RE is che Manner whereby Lands or Tenements are 
1 Infd, 1. 93 


All Lands in the Hands of a Subject, are held of ſome Lord or Land- 
oe 304 lord, by Tenure or Service. WBC 121 | 
3 Inſt. 105. All the Lands in England are ſaid to be holden mediately or immedi. 
ately from, the King: And. Tenures and Services were anciently v 
ty, viz;Knight's Service, Eſcuage, Homage Anceſtrel, Burgage, Vil. 
lenage, Grand Serjeanty, Petit Serjeanty, Frankalmoign, Socage, +, 
Lit. 133-137- pro 304 of theſe general antient Tenures, are taken away by Statute 
Ac. 12 ars 2. 40987 * + 34 i . 
The common Tenures of Lands and Tenements at this Day, being 
i Inf. 14.48, the Tenants Eſtates therein, are the following: Fee Simple, which g 
29. 30. 41. an abſolute Tenure of Land, to a Man and his Heirs for ever. Fee- 
K Tail; a limited Eſtate to a Perſon and the Heirs of his Body, r. B 
the Curteſy, where a Man having Iſſue by his Wife, born alive, ho 
her Lands during his Life, after her Death. In Dower, the Eſtate 2 
Widow holds after the Death af her Huſband, a third Part of his 
© = "Lands PLS: For Term of Life, Years, and at Will, where Land is 
held by Tenants under certain Rents. And Copyhold Tenure, in Fee 
? or fr Lives, rer to the Cuſtom of the Manor; but this is adaſe 


holden; or the Service that a Tenant owes to his Lord: And 


= f 


Ser Capite, Fee-Stmple, &. 


T*ERM Time, is that Space of Time wherein the Courts of Ju- 
1 ſtice are open. And there are four Terms in the Tear; vis. 
2 Lill. 56g. Hillary Term, which begins the 2 3d of Janunry, and ends rhe 12th of 
E:brugty, and hath four Returns: Eafter Term, that begins the Wed- 

neſdey Fortnight, or 17 Days after Eaſter, and ends the Monday next 


, and hath five Returns: Trinity, Term, begins the 


Afcenſion-Da 
.- . | Friday next after Nia Sunday, and ends the Wedneſday Fortnight af. 
22 H. fl. c. 21. ter, and bath four Returns: AGcbaelmes Term, which begins the 23d 


16Car.1. c. 6. Of QAober, and ends the 28th November, and hath fix Returns. During 


which Terms, the Courts in Weſtminſter-Hall fit and do Buſineſs, give 
Ie Cc. The reſt of the Year, being called Varation. 

here are four Nays in Term. 1. Eſſoin-Day. 2. Day of Face: 
tions. 3. Day of Returns of Writs, 4. Day of Appearance. The 
Term is ſaid to begin on the Eſſoin- Day, when one Judge in each 
Court fits to take Eſſoins; but the third Day afterwards, is the firlt 


Hill. 22 Car. 
B. R. 


Day of Term, on which all the Judges of the Courts ſit to do Buſineſs. 


W. x M. All the Term, in Conſtruction of Law, is but one Day, to many 
0. 4 Purpoſes; and for this Reaſon the Judges may alter and amend their 
Judgmenis in the ſame Term, &. Terms have been adjourned by 


Statute, and Returns of Writs confirm'd. Vide Day. 1 
3 ec 


1 
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Tube Iffuable Terms are Hillary and Trinity, when Iffues are joined, 
and made up to be try d at the Lent and Simmer Aſſizes. 


Tune limited, and accounted. Vide Bargain ann Sale, 
: Limitation. 


Tithes. 


"ITHES are the Tenth Part of Increafe yearly atiſing trom the 
1 Profits of Lands, and Induſtry of the Pariſhioners, payable for 
the Maintenance of the Parſon of the Pariſh. And Tithes are of three: afl. 490, 
Kinds, Predial, Perſonal, and Mix'd ; Predial, thoſe that immediately 649, 656. 
ariſe from the Land, by Manurance, or of its own Nature, as Corn, 
Grain, Hay, Wood, Fruit, &c. Perſonal, ſuch as ariſe from the La- 
bour and Induſtry of Man, being the Tenth of his clear Gains in Trade, 
Gr. due by Cuſtom : Mix'd, thoſe that ariſe not from the Ground, 
but from Cattle and other Things that receive their Nouriſhmenr 
from it; as Calves, Pigs, Lambs, Milk, Cheeſe, Wool, Gr. Tithes 
are alſo divided into Great and Small ; Great Tithes are Corn, Hay, 
and Wood: Small Tithes, are all other Predial Tithes beſides Corn, 
Hay, Gr. and thoſe Tithes which ate Perſonal and Mix d. Hops « Roll. Abe. 
in Gardens are a ſmall Tithe, but not in Fields; and'tis ſaid the 43 75 
Quantity will turn ſmall into great. Tithes, if the Pariſh be gene- Gro. Gar. 20 
tally Sown with it. The gory Tithes belong to the Rector; and * Rep 24. 
ſmall Tithes to the Vicar : And Tithes errraparothial, which do not 
lie in any Pariſh, are due to ra | 
By a Canon made in the Lateran Council, all Perſons are compella- 
ble to pay Tithes to the Parſon or Vicar of that Pariſh where they 
ariſe ; whereas before Biſhops of Dioceſes made à Diſtribution of Tithes Rob. 296. 
to Spiritual Perſons for their Subſiſtence, to charitable Uſes, and for 
Repairs of Churches: And ſince the Statutes of Diſſolution of Abbies, , ,, x s. 
Ge: Tithes have been transferred to Laymen, who were not capable, Rey. 3. 
to take them at Common Law. The Laws of the Church oblige . 
Owners of Corn, . to give Notice to Parſons of ſetting forth the 2 Ventt. 48. 
Tithes z but by the Common Law, Notice is not neceſſary. A Com- 13 Eiiz. 
poſition may be made for Tithes ; and Modus Decimandi ariſe by Pre- 
ſcription, from a Real Compoſition er, Memory of Man, &*c. And * Kev. 163. 
where there is a Cuſtom alledg d, Prohibition ſhall go to the Ecclefiaſti- 
cal Courts; which may not try it, but the Temporal Courts. 
Of common Right, Tithes are to be paid of ſuch Things only which F. N. B. 3. 
Field an yearly Increaſe, and but once in the Year; and Things Fere , 18d. 64. 
ature, wherein no one hath Propetty, are not ticheable, The Man- ., Rey. d. 
ner of payment of Tithes, is for the moſt Part governed by Cuſtom ; 
the Cuſtoms of Pariſhes generally determine what are the Dues of the 
Parſon, eſpecially for ſmall Tithes: And here follow what Things are 
titheable, and what not. Acrons, Maſte, &. if ſever'd and ſold, pay 
Tithes. Aftermath pays no Tithe ;- unleſs by Cuſtom. Agiſtment of: tog. 643. 
Cattle upon Paſture Lands, which. pay no other Tithes that Year, pay — Abr. 
Tithe, a Tenth Part of the Value of the Regt, “c. Alder- Trees, pay Tf. Dinmes 
Tithe, though they ate above 20 Years Growth; not being Timber. Dunv. 600. 
Aſh is Timber; and therefore if above, 26 Years Growth, is Tithe 3 pn: 199 
free, © Bark of Trees, is not titheable, if the Trees were Timber. 1 Rep. 49. 
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+ 1nd. 655. - Barren and Waſte Ground, ſo of its own Nature, pays no Tithes; aid 
1 Cro. 475: when made good by Husbandry, tis exempted: from Tithes for the 
* — firſt ſeven Years. Beach-Trees, if not made Uſe of for Timber, are 
. titheable, Bees pay Tithes, for their Honey and Wax; the Tenth 
Meaſure. Birch-Trees, Gg. as they.tare not Timber, pay Tithes, 

2 Init. 643. Brick, being of the Subſtance of the Earth, and not an annua Increaſe, 
1 Cro. 1. is not titheable, Calves are titheable, and the Tenth is to be taken 
Raym. 277 away when weaned ; though one in Seven is ſometimes paid. Cattle, 
Oxen, Oc. bred, or bought, and then ſold, pay Tithe ; but not thoſe 

1 Roll. Abr. kept for the Plough, and Pail, - Cheeſe; pays Tithe by Cuſtom, where 
* Tithe is not paid of the Milk. Chicken are not titheable, where 
2 inf. 651. Tithe Eggs are paid. Coals, Cc. as they are Part of the Freehold, 
3 Roll. Abr. pay no Tithes. Colts pay Tithes in the ſame Manner as Calves, 
4 583. Contes, arc titheable only by Cuſtom, for thoſe that are ſold. Corn, 
x Cro. 629. is titheable, of common Right, and the Pariſhjoner is, to cut it down, 
6 635 Prepars it, and er our the Tenth Pare; andif the Owner will nt fo 
2 Vent. 48. the Land, the Parſon may bring Action for his Dues, Deer, being 
z Init. 65%. "Fere Nature, are not titheable, without Cuſtom. Doves,.. kept in a 
Dovehouſe, pay Tithes z but not if ſpent in the Owner's Houle, 

1 Vent. 3. Eggs, are titheable, when the Young are not paid in Kind. Elm Trees, 
2d C. are Tiniber, and N of Tithes when above 20, Years Growth, 
1 Roll. 642." Fallow Ground, is not titheable, unleſs kept fallow beyond the Courſe 
| Roll. Rep. Of Husbandry. Fenns, when drained, and converted into Paſture, are 
334: ſubject to Payment of Tithes. Fiſh, taken in the Sea, or. Rivers, are 


n titheable by Cuſtom; and in Ponds, &c. the Tithe ought to be ſet 


11 & 12 W.3. forth in Kind. Flax and Hemp, ſhall pay 5 5. for every Acre Sun 


as Tithe; Foreſts, in the Hands of a Subject, and within a. Pariſh, 

Danv. 583. Pay Tithes. Fowls, Hens, _ Geeſe, Ducks, pay Tithes either in Eggs 
2 Inſt. 621. Or Young, Fruit, as Apples, Pears, Plums, Cherries, &c. pay Tithe 
1 Roll. 643, in Kind when gathered. Gardens, pay Tithe for all Herbs, and Plants, 
1 Roll, 644. in Kind; but uſually 0 by Agreement. Graſs mowed, is tithea- 
x Rell. 643. ble by Payment of the Tenth Heap. Hay pays Tithe, the tenth 
Cock, and the Pariſhioners are to. make it; or.otherwiſe according to 
Danv. 589. Cuſtom. Hazle, Holly and Maple Trees, Ofc are regularly Tithea- 
z Inſt. 652. ble. Headlands, only large enough for turning the Plough, are not 
woot 18, titheable. Herbage of Ground, pays Tithe for Barren Cattle, which 
Hutt. 579. yield no Profit to the Parſon. Horſes kept to ſell, Tithes ſhall be paid 
: Roll, 646, for their Paſture; not where kept for Labour, or for depaſturing a 
Man's own Saddle-Horſes. Hops, pay Tithe, the tenth Poll, or Mea- 

11 Rep, 16. ſure; and may be ſer out before dried. Houſes do not pay Tithes, 
2 Inſt. 659. but a Modus may be paid in Lieu of the Tithe of the Land, whereon 
eerected. Kids, and Lambs, are titheable, in the ſame Manner as 
Roll. 652. Calves. Lead is of the Subſtance of the Earth, and pays not Tithes, 
2 Inſt. 658. but by Cuſtom, Lime Kilns may be titheable by Cuſtom. Milk, 1s 


ren = titheable, when Tithe Chiceſe is not paid; at every tenth Meal. Mills, 


Jiang, ſonal Tithe, paid by Agreement: And very ancient Mills, are Tithe 
2 Inſt, 6217. * y gr f f 
651. free. Mines, pay no Tithes, except by Cuſtom. Nurſeries of Trees, 
1414. 589. 45. are tithable, if dug up and made Profit of. Oak- Trees, being the princi- 
Ed. 3. | Tmber, are privileged from Tithes, whether above or under 20 
+ Toft. 659; | Years Growth, if they may be Timber. Offerings, are reckoned a. 
u 654, | wongſt Perſonal Tithes, payable at Eaſter, & c. Orchards pay Tithe of 
* , Fruit, and for the Graſs or Corn therein; if any ſown, . or cut. Pars 
7 1 B 64 * 54 ( bv * ; 


1bid. 90 for Corn pay Tithes, the tenth Toll-Diſn; but this is reckon'd a Per- 
e, 
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by Cuſtom, pay Tithe for the Deer, and Herbage. Peaſe gathered for i Roll. 647: 
Sale, or to feed Hogs, are titheable. Pheaſants and Partridges, &. 1 Roll 636. 
eld no Tithes. Pigs, are titheable as Calves; as ſoon as weaned, 
Pollard Trees, that are uſually lopp'd, pay Tithes. Quarries of Stone, i Roll. 644. 
&c. are not ſubject to Tithes, becauſe they are part of the Inheritance. 
Rakings of Corn, are not titheable. Saffron, pays a ſmall Tithe, tho? : Ing. 652. 
gathered but once in three Years, Salt is not Titheable, but by Cuſtom | Bs? 
only. Sheep are titheable for Lamb, Gr. but not for Feeding if ſpent 1 roy. 642. 
in the Houſe, Tile, is not titheable, being of Subſtance of the Earth. 
Turfs, uſed for Fuel are Part of the Soil and Tithe-free; Vetches, G&c. 2 In: 651. 
are titheable, unleſs given to Cattle. Underwood, pays a great Tithe, * Cro. 139. 
and is ſet out while ſtanding, by the tenth Acre, Poll, or Perch; or nos 285. 
when cut by the tenth Faggot, or Billet; but if burnt for Firing, or 2 Ind. 651. 
to burn Brick for Repairs, uſed for Fencing, & r. it may be diſcharged 
from Tithes. Wool, growing in Nature of an Herb, pays Tithe: Danv. 393. 
Wood-Grounds, having Timber Trees, and conſiſting for moſt Part of 13 Rep. Iz. 
ſuch Trees, they ſhall privilege the other Wood. Wool, is a mix'd _ 
ſmall Tithe, paid when clip'd, one Fleece in Ten; or oftentimes, one f Roll. 645; 
in Seven: And all Sheep kill'd, or which die, pay Tithe Wool. If ; Xs. 237. 
removed from one Pariſh to another, the Parſons of each Pariſh ſhall be 
paid Tithe of the Wool pro Rata, where they remain thirty Days in a 
Place, * van E) 
If a Pariſhioner ſowes his Land, and before Severarice of the Cori, 1 Ero. 
the Parſon dies, the Succeſſor ſhall have the Tithes; but if the Corn is 
cut down, the Parſon's Executors ſhall have them. A Parſon ſowes 28 H. 8: 
his Glebe, and dies, the Executor ſhall have the Corn ſown by the 
Teſtator; but he ſhall pay Tithe to the Succeſſor. | IRE, 
And by Statute, all Perſons are duly to ſet forth and pay their 32 H.8. c 7 
Tithes, or be convenced before the Eccleſiaſtical Judge, who has Pow- | 
er to hear and determine, adjudge Coſts, &c. And if refus'd to be 
paid after Sentence, they ſhall be committed of 300 Juſtices, on the 
udge's Certificate, None ſhall carry away Tithes, before he has & , Ed. 6. 
divided and ſet forth the tenth Part of the Corn, &c. or agreed for the c 13. 
- fame, on Pain of forfeiting treble Value: And Suits for ſubſtracting or 
withdrawing of Tithes, are to be proſecuted in the Eccleſiaſtical Court, 
"the Judge whereof may excommunicate Perſons diſobeying his Sen- + 
tence. Perſons ſubſtracting, and withdrawing, or failing in Payment 3 & W. ;. 
of ſmall Tithes under 40 s. may be ſummoned before two Juſtices of e. 6. 
Peace, who are empowered to hear and determine the ſame, and give 
Coſts. And where Quakers refuſe Payment of great or ſmall Tithes, c. $4. 
the two next Juſtices may order Payment not exceeding 10 l. leviable 
| * Diſtreſs. This Remedy extends to the Recovery of Tithes of any 1 Geo. 1. c. 6. 
alue, refuſed Payment by Quakers, by a late Statue. 
The Tithes due to the London Clergy, are aſcertained by Statute ; 
no Rector of a Pariſh hath leſs than 100 J. per Annum, nor above 200 
Lov norm a HTO e e e al 
made, . EEO SE ITN | 3 
Vide Statute 22 & 23 Car. 2. c. 15. | 
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] \OLL is properly a Payment in Towns, Markets and Fairs, for 
Goods and Cattle bought, and ſold ; and is always to be paid 
by the Buyer, not the Seller, unleſs there be a particular Cuſtom for 
it. There are alſo Tolls paid to Perſons for Paſſage of Cattle through 
2 Ind. 220. Towns, over a Bridge, O*c. Where the Highways and Bridges are 
maintained at their Coſt, Toll is to be reaſonable, and not exceſſive, 
x Rell. Abr. and in Fairs, is uſually taken on the Sale of Cattle; but in Markets, 

| 666.8 for Grain only; and the Lord may ſeize, till Satisfaction is made. 
2 Inft. 221, By our ancient Law, Buyers of Corn or Cattle in Markets, ought 
to pay Toll to the Lord of the Market, Gr. in Teſtimony of the Con- 
Palm. 5 tract there made: And where the King grants a Market, Toll is due 
3 Netf: 326. though not expreſſed in the Grant; becauſe the Property of Things 
* * ſold is not altered without paying Toll, G. but no Toll ſhall be paid 
2 Roll. Abr. for any of the King's Goods: And a Perſon may be diſcharged from 
4 Payment of it by Grant of the King; alſo Tenants in ancient Demeſne 
are exempted from Toll, for Things that ariſe out of their Lands, or 

bought for Manurance thereof, Gc. 
Cre. El. 559. The King cannot grant a burthenſome Toll, but it muſt be ſome 
3 os, 14. ſmall Sum. One may have Toll by Preſcription, for reaſonable 
| 4 Med.324, Cauſe; and every Preſcription to charge the Subject with a Duty of 
2 Lev. 96 Toll, muſt import a Benefit, or Recompence for it. A Preſcription to 
+13' have Port- Toll, for all Goods coming into a Man's Port, may be good; 
and this, tis ſaid, without any Conſideration, 

| Moorca. Toll is not due of Common Right, for Corn, &c. brought to Mar- 
3 Welt wn. ket, and not ſold ; but by Cuſtom it is. And if any one take Toll 
when he ought not, the Party grieved ſhall have n on the Caſe, 

3 W ; Te; A: 178 , 
3 Ed. 1,31. If exceſſive Toll be taken in a Market Town, the Franchiſe may be 
ſeized z and Officers ſhall pay double Damages, and ſuffer impriſon- 

ment, . | | 
2&3P.kM. Owners of Markets and Fairs are to appoint Toll-takers under 


2 Inf. 221. | 


Traverſe. 


| E b SE is the Denying of ſome Matter of Fact, alledged 
Kirch. 227. in a Declaration, or Pleadings, with an AH que hoc, that ſuch a 
Thing was dene, or not; Upon which, the other Side come and ſay, 

That it was done, and this makes a ſingle and good Iſſile. 
A Traverſe is the Affirming of one Thing, and Denial of another: 
And where the Defendant hath given a particular Anſwer in his Plea, 
to all the material Matters contained in the Declaration, he needs not 
Cro. EL 755. take a Traverſe, If a Matter be pleaded in the Affirmative, which is 


2 Lill. 58g, anſwered in the Negative, no Traverſe is neceſſary ; there 

$87. "being A — Iſſue bind. Where one will make a Traverſe to 2 

2 Mod. 54 he ought to traverſe that Part of it, the doing whe 
2 
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will make an End of the Matter, when the Point is determined by the 
Jury: And a Traverſe ſhould have an Inducement, to make it relate 
to the foregoing Matter, 1 1 % ooh: 
I a Plea doth not Fraverſe nor Confeſs the Plaintiff's Title, Gr. 
it will not be good; and every Matter in Fact, alledged by a Plaintiff, 
may be traverſed; but nat Matters of Law, or a Record which is not , ,, ,, 15 
to be tried by Jury. And if the Traverſe contain no more than the 3) REP. 
Party hath pleaded, it is ill. The onutting a Traverſe where neceſſary, 2 Mod. 60. 
is Matter of Subſtance :: And Traverſe of a Debt is naught, when a Leon. 252. 
Promiſe is the Ground of the Action, which ſhould S traverſed. 
Where the Traverſe to the Matter of a Plea, &c. all that went 2 Salk. 642 
before is waved; and if to the Time only, it 1s not, Holt C. J. 
A Traverſe cannot regularly be taken upon a Traverſe, where tis 1 Sund. 32. 
well taken to the material Point, and goes to the Subſtance of the Action. 
Nothing muſt be traverſed, but what is expreſsly alledged. It is to be: Roll. Rep, 
always made to the ſubſtantial Part of the Title. And where an Ad * 
may indifferently be intended to be at one Day, or another, the Day 122,43. 
is not traverſable; as in Action of Treſpaſs, generally the Day is not 
material; but if a Matter be to be done upon a certain Day, &c. there 
it is material and traverſable. In Treſpaſs by two, the Defendant ſaid 35 H. 6. 
that one of them was dead, tis no good Plea for the Plaintiff to ſay 
that he is alive; without traverſing that he is not Dead. Traverſe of Lute. 
a Thing immediately alledged, vitiates a good Bar, 
cn Traverſe ought to be taken, but where the Thing traverſed is ? Cr 221. 
luable. 


Treaſon. 


REASON ſignifies a Betraying, and is an Offence committed 

againſt the Security of the King and Kingdom : And all Trea- 
ſons include in them Felony. At Common Law, the Opinions were 3 Ind. 4. 15. 
different concerning High-Treafon ; and before the Statute 25 Ed. 3. 
Treaſon was a very uncertain Crime; for Killing the King's Brother, : fa». p.c. 
or his Meſſenger, was taken to be included in it; ſo when Acts tended 34. 
to diminiſh the Dignity of the Crown, &c. wherefore that Statute was 
made, to determine what ſhould be High Treaſon ; and ſince there 
can be no conſtructive Treaſon. - | 

High Treaſon 72 be committed -p the _ og Inſtances, 25 Ed. 3. 

diz. I. By compaſſmg and imagining the Death of the King, Queen, or 
of their 44 b 85 Fur this muſt be manifeſted by an * Act, as z 1nft. 6, 12. 
by providing Arms to effect it, confulting to levy War againſt him, H. P. C. «1. 
writing Letters to excite others to join in it, aſſembling Perſons in or- 
der to impriſom or depoſe the King, &c. Theſe Overt Acts are ſuffi- Kel. 20. 
cient to prove that one imagined the Death of the King, r. to make 
it Treaſon; Though bare Words, or Words ſet down in Writing, and « Inc. 14. 
kept privately in ones Cloſet, are not ſuch an Ouert Act, unleſs the 14 
Words are publiſhed. Words of Perſuaſion to kill the King, and deli- Moor 620. 
berate Words which ſhew a direct Purpoſe againſt he King's Life CROW. fs 
amount to an Overt Act of compaſſing or imagining his Death; for 3 Med. 7 
Words are the moſt natural Way of expreſſing ——— f the 
Heart, And of late it has been the conſtant Practice, where a Perſan : $uk. 627. 
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dy Treaſonable Diſcourſes has manifeſted a Deſign to Murder or De- 

poſe the King, to eonvict him of Treaſon upon ſuch Evidence. Under 

this Head of Treaſon, Intention of Treaſon, proved by Circumſtances, 

is Treaſon in the Eye of the Law. 2. By violating or deflowering the 

King's Wife, or bis eldeſt Daughter unmatried, or the mo of the King's 

1 5 2, 9. eldeſt Son. The Violation of the King's Wife, niuſt be during he 
F. C. 16. Marriage with the King, and extends not to a Queen Dowager; it is 
dhe ſame of the King's eldeſt Son's Wife, it muſt be during the Cover- 

1 Hawk. 37. ture; and either of them yielding or conſenting to the Adulteret, will 
be guilty of "Treaſon. The eldeſt Daughter of the King is ſuch a 

Daughter as is eldeſt not married at Time of the Violation; which will 

be 'Treaſon, tho' there was an Elder than her, who died without Iſſue, 

c. Theſe Crimes were Treaſon by the Common Law, becauſe they 
deſtroy'd the Certainty of the King's Iſſue, and raiſed Contention about 

Toft. 9, ro. the Succeſſion. 3. By leuying War againſt the King in his Realm: This 
H. P. c. 14. includes Rebellions, and taking up Arms, to dethrone the King, or to 
reform Religion or the Laws, to remove Perſons from the Miniſtry, 
reſiſt the King's Forces, Oc. any Act for a general or publick Re- 

Kel. 75, 19, formation ; but a Conſpiracy or compaſling to levy War, 1s no Overt 
„% AR to make it Treaſon, unleſs a War is actually levied, when the 
Dyer 98. Conſpirators are all Traitors, though not in Arms: If two or more 
| conſpire to levy War, and one of them only raiſes Forces, this will be 

H. P. c. 14 Treaſon in all. Thoſe who make any Inſurrection to redreſs a publick 
Kel. 73. Grievance, are ſaid to levy War yu the King ; as they are for do- 
1 Hawk. 37: ing that by private Authority, he by publick Juſtice ought to do, and 
it tends to a Rebellion: But where a Number of Men riſe to remove 

any Grievance to their private Intereſt, they are only Rioters. It was 
Des reſolved by all the Judges in the Reign of King H. 8. That an Inſur- 
9: 3:13” re&tion againſt the Statute of Labourers, for railing their Wages, was a 

r Inſt. 261. Levying of War and Treaſon. 4. By adbering to the King's Enemies 
* within is Realm, or r giving them Aid in the Realm, or elſewhere, Adhe- 
rence may be proved by giving the King's Enemies Comfort; and if 

H.P.C. 14. without the 3 be alledged in ſome Place in England; and 
this extends to delivering up and ſurrendering the King's Forts, abroad 

| or at home, for Reward, to Enemies; who are thoſe, that are out of 
3 Inf. 11. the Allegiance of the King. Subjects of the King, in open War or 
2 Salk. 634. Rebellion, are not Enemies, but Traitors: And Engliſh Subjeds join- 
ing a Foreign Enemy, or with Rebels of the King's Allies under Com- 

mand of an Alien Enemy Prince, &c. are guilty of Treaſon in adhe- 

1 Leon. ring to the King's Enemies. A Lieutenant of Ireland was attainted of 
Treaſon, for letting ſeveral Rebels out of Dublin Caſtle, &c. which 

H. k. 38. was adjudg'd an adhering. In Indictments the particular Manner of 
; Inſt: 11. Adherence is to be ſet forth; and a Perſon muſt be proveably attainted, 
i. e. convicted on manifeſt Proof, not upon Preſumption or Inferences. 

3 Ler. 296. Where the Indictment is naught, or a of the Judgment'in Trea- 
Taft. 15516, ſon omitted, Gr. the Attainder may be reverſed. 3. By counterfeit- 
47... + + ing the King's Great Seal, Privy Soal, or hir Money. Here muſt be an 
FE.” xy r and not only a going about to counterfeit; and 

« Howk. 41, it is to be like the King's Great Seal, Gr. The fixing the Great Seal, 
* Fee Chancellor e keene | without Warrans, er taking off the 
Wax impreſs d with the Great Seal from one Patent, and fixing it to 
another, are not within this Law. Counterfeiting Money, is not only 

2 Init. 35). Treaſon; but if thoſe that are appointed to coin it, make * 
3 2 | , 
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Alloy, or leſs Weight, than ＋ ought, it is likewiſe Treaſon. 6. By 
bringing falſe Money into this Kingdom counterfeited like the Money of 
England, knowing it to be falſe. In this Caſe, it muſt be actually; Ing. 13. 
counterfeited, according to the Likeneſs of Engliſh Money, and is to H. F. C. 21. 
be knowingly brought over from ſome F 8 not from any 
Place ſubject to the Crown of England; and muſt be uttered in Pay- wood. 344. 
ment. 7. By killing the King's Chancellor, Treaſurer, Juſtices of either; Intl. 18. 
Bench, &c. in the Adminiſtration of Juſtice. Theſe great Perſons, are H. p. C. 1. 
to be in the actual Execution of their Offices, repreſenting the Perſon of * Hawk. 41. 
the King. All theſe Acts, are High Treaſon by the Common Law; 
and declared to be ſo by the Statute 25 Ed. 3. c. 2. | 

By Statutes it was made High Treaſon to Wiſh or Deſire, by Words 4 & Ann. 
or Writing, the Death of the King; or to publiſh that he was an 25. 5. 
Heretick, Uſurper, Tyrant, &c. but theſe were repealed by this 1 Mar. i. 
Statute, Intending Death, bodily Harm, or Reſtraint of the King's 13 Car. 2 
Perſon, &c. the Offenders declared Traitors: So Perſons ſending 3. —_ 
Arms, Powder, &c. to France during the late Wars. Correſponding 
with the Pretender, or remitting him Money, is made Treaſon, If 
any Perſon maliciouſly, by Writing, or Printing, affirm that the King 
is not lawful King; or that the pretended Prince of Wales, &c. hath 
any Title to the Crown, he ſhall be guilty of Treaſon; and Preach 
ing, Teaching, or adviſedly Speaking, &c. incur a Premunire. And 1 2 Ann. 
hindering any Perſon who ſhall be next in Succeſſion to the Crown, 
from coming to the ſame, is High Treaſon. If any Officer or Soldier 2 & 3 Ann. 
of this Realm hold Correſpondence with any Rebel or Enemy to the 
King; or give them any Advice, Information, by Letter, Cc. it is 
Treaſon, And if any Subject of Great Britain or Ireland ſhall inliſt 12 Ann. 
himſelf a Soldier, or procure any Perſon to be inliſted, with Intent to 
go beyond Sea, to ſerve any Foreign Prince, State, &c. without the 
King's Leave, he ſhall ſuffer;and forfeit as in Treaſon, 
I Treafons committed out of the Realm, may be try'd in B. R. or 
ſuch County as the King thinks fit. Perſons indicted for Treaſon, are 7 W. 3. c.33, 
to have a Copy of the Indictment five Days before Trial, to adviſe 
with Counſel ; and ſhall be admitted to make a full Defence, by Coun- 
ſel, Witneſſes, &&c. And there muſt be two lawful Witneſſes to the 
ſame Overt Act, or two Acts of the ſame Treaſon; produced Face to | 
Face, to make out the Treaſon againſt them, Offenders guilty of High :eo. 1. c. 35 
Treaſon, being actually in Arms, &. during the late Rebellion, to 
be tried before ſuch Commiſſioners, and in ſuch County as the King 
ſhall think fit and appoint. 2 : | 

For Treaſon, the Criminal ſhall forfeit all Lands, Tenements and 
Hereditaments, Goods and Chattels, &#c. And his Blood ſhall be cor- 
rupted: But this is on Attainder. The Judgment in High Treaſon, is 


that the Offender ſhall be drawn, hang'd, and quartered. | 


Ddddd 0 Trtature. 
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Treafure Trdve. 


W REASURE Trove, is where any Money, Gold, Silver, or 
1 Plate, &. is found hid in the Earth, and no Man knows to 
3 Ind. 132. hom it belongs; then the Property thereof belongs to the King, or 
ck. 3 the Lord of the Manor, by Grant or Preſcription. But if any one 
has a Propetty in it, it does not belong to the King, or the Lord, but 
P. c. a, the Owner. Where there is no Owner, to conceal it is puniſhable by 
Fine and Impriſonment. But this extends not to Money lying upon the 

Ground, or hid in the Sea. ; | 
As fooh as a Perſon has found any Treaſure in the Earth, he is to 
4+ Ed.1. make it known to the Coroners bf the County, Gr. who are to in- 

quite of Treaſure Trove, on Cettificate thereof. 


Trefpaſs. Vide Atton of Treſpaſs. 


Trials. 


8 5 RIAL, in its common Acceptatlon, is the Examination of a 
Cauſe Civil or Criminal, before a Judge, who has Juriſdiction 
to try it, according to the Laws of the Lind, Alſo it is a finding out 
the Truth of the Point ia Hue between che Parties, whereupon Judg- 

ment may be given. | ; 
ins. The moſt general Rule has been that every Trial ſhall be by Jury 
out of that Town, Precinct, Gr. within which the Matter of Fact tri- 
88 ible is alledged, of the neateſt thereunto, for the better Cognizance 
ef the Fact committed. All Trials for Murder, muſt be in the Coun- 
ty where che Fact was comtmitted: But if the Stroke be in one Coun- 
«6 ec J. and the Death in another, the Indictment may be found by the 
"on... Juty of the County where the Party died; which ſhall be as well as if 
3 "0" *7* the Sttoke had bean in the ſame County. And when an Indictment is 
found =_ Perſon in the proper County, by ſpecial Commiſſion i 
may be heard and determined in any other County, | 
m {f two 6f the King's Subjects tight in atiorher Kingdom, and one of 
33H them is killed, it cannot be try'd by the Common Law; but it may 
be tried and deteffnined by the Cirftudle and Datrbal, according to the 
Civil Law t Or the Fact may be examined by the Privy Council, and 
try'd by Comtniſſioners 17 by the King, in any County of Ex- 
7 H. 3. and. Alſo Murder und Robbery, C'r. committed by Pirates at Sca, 
may be heard and determined in any County, by Commiſſion directed 
| to the Lord High Admiral, Cc. as if the Offence was committed on 
11 K. 1 W. 3. Land: And Piracies committed on the Sea, or in any Haven, C. 
2 Gev. a. c. 5. ſhall be try d at Sea, or on Land, by a Court of Admiralty. Indict- 
ments for Murder, may be found by Jury of the County where the 
Dent or Stroke, &c. happens, and there the Offence Tried ; when 
any Perſon is Stricken out of England, and dies here, or is Struck here 
and dieth of it abroad, Cc. k _ 

2 An 
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A new Trial ſhall not be granted upon Acquittal, in Criminal or : Lit. abr 
Capital Cafes; unleſs it be where the Trial was by a wrong Verne, 55. 
when it may, or in Caſts where Appeal may be brought: But on Con- 6 Ren . 
viction, a new Trial may be granted in a Criminal Cauſe, upon good 
Cauſe thewn. A Foreign Iſſue which is Local in a Civil Cauſe, may 
be tried where the Action is laid; and the Plaintiff may enter a Sug- 2 S. lk. 6;:. 
geſtion on the Roll, that ſuch a Place in ſuch County is next adjacent 
and it ſhall be tried in B. R. by a Jury from that Place, according to iy car. +. 
the Laws of the Country; adjudg'd in Action of Debt for Rent, upon 
a Leaſe made in London of Lands in Jamaica. 

In Civil Cauſes grown to Iſſue, if they are to be try'd in London or 
Middleſex, and the Defendant lives not 40 Miles from London, 8 Days 
Notice of Trial is to be given; and if the Defendant live 40 Miles di- 2 Lill. 6:3. 
ſtant, or more, he maſt fave 14 Days Notice of Trial from the Plain- 
tiff before he try his Cauſe ; but eight Days Notice of Trial is good at 
the Aſſizes, let the Defendant live where he will. And if the Defen- 14i4. 69. 
dant go to Trial without ſufficient Notice given him, the Trial is not 
binding to the Defendant ; but he may have a new Trial granted for 
want of due Notice. In Caſe at a Trial, the Court fees that one of 
the Parties is ſurpriſed, thro' forme Caſualty, and not by any Fault of 
his own, they may in their Diſcretion put off the Trial to another 
Time, until ſuch Party is better prepared. But on due Notice of Trial, 
the Defendant muſt generally proceed to Trial, or Judgment will paſs 


condary for the Defendant to T. by a Day, or Plaintiff to have 
ſud ment: The Defendant havin 


in theit Verdict, who 7 for, and what Coſts and Daniages, a 
t Judgraeht 5 and when judgment is er- 


New 
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New Trials are granted in ſeveral Caſes: As where a Verdict is 

againſt Evidence; exceſſive Damages are given; there was a Surprize 

1 Tnft. 227. had in the Trial; or any Fraud, &. And where the Matters in Con- 

teſt are of great Weight and Conſequence, or the Title in Queſtion is 

Stat. Weſtm.2. qifficult or intricate, on Motion, the Judges will order a Trial at Bar, 
for the better Satisfaction of the Parties. bs | 

But it is not uſual to grant a Trial at Bar, the ſame Term moved 

> Salk. 643. for, but the next Term after; except ſpecial Reaſons be given. Of. 

8. ficers of the Court, &. may inſiſt upon a Trial at Bar; after which, 
"hew 307. 4 new Trial is not to be granted. & 


Vide Jſſues, Juro2s, Judginent, &c. 
Trover, See Atton ok Detinue and Trover. 


_ Truſts, 


RUST is a Confidence which one Man repoſes in another ; and 
if the Perſon entruſted, doth not perform his Truſt, the only 
Remedy is by Bill in Chancery, the Common Law generally taking 
2 Lill. 624. no Notice of Truſts. And Conveyances by way of Truſt, are not ſo 
much favoured as plain and direct Deeds. 
Execution may be ſued, and Lands of Cæſtuy que Truft delivered, 
: where any Perſon is ſeized or poſſeſſed in Truſt for another, by the 
Cro.Car. 312, Statute of Frauds. As to Truſtees, where there are two, and one of 
them takes all the Profits of the Lands, and is in arrear and unable to 
| ſatisfy; the other ſhall not be anſwerable for more than comes to his 
Hard. 495. Hands, A Truſt of a Fee-Simple Eſtate, or Fee-Tail, is forfeited on 
— xr ve, committing Treaſon, but not in Felony ; for there tis by Way of 
; Eſcheat, for defect of a Tenant, and here is one. A Truſt fr 2 Term 
will be forfeited to the King in Caſe of Treaſon or Felony ; and the 
Truſtees, in Equity, ſhall be compelled to aflign to the King, If a 
2 Hawk. 450. Leaſe be made in Truſt for a Perſon, or Bond taken in another's Name, 
they are as much liable to Forfeiture for Treaſon, &c. as if made to the 
Charc. Rep. Party in his own Name. A Huſband making a Leaſe for Years, in 
397, 306. Truſt for his Wife, may ſell it, and *rwill bind her: But where a 
Truſt is created for a Wife bona fide, he cannot fell it, unleſs ſhe join 
Lid. 239. in a Fine. A Termor grants his Lands in Truſt for himſelf for Life, 
then to his Wife for Life, and after to his Children for their Lives, 
and after to 4. B. This Truſt to A. B. is good; but if it had been to 
d. 20. the Heirs of their Bodies, it would not have been good. A remote 
| Truſt of a Term, which tends to a Perpetuity, will be adjudged a 
void Limitation. | WES: 
„ Iun. ATruſtand a Uſe were all one at Common Law; but are now di- 
ſtinguiſhed by the Statute 27 H. 8. Since which Statute, the Law takes 
: Notice of Uſes, G ry” 
25Car.2, *' Declarations and Creations of Truſts of Lands, to be in Writing. 


Vide Uſes, 8 
Aariance. 
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Uariance, 
ARIANCE. is where a Declaration in any Cauſe differs from 
the Writ, or Deed whereon grounded; or it is any Alteration 
of a Thing formerly laid in a Plea. | 

A Writ ſhall abate for Variance ; and where the original Writ varies 5 Rep. 37. 
from the Declaration, it is not remedied by any Statute of e 
An Original was taken out in Ejectment before the Cauſe of Action, Cro. Car. 98. 
and adjudg'd Ill, fo as not to warrant the Declaration; and thereupon 2. 
Judgment was reverſed. And there being Variance between the Writ 2 Cto. 829. 
and Declaration, in Action of the Caſe, the one being for more than 
the other; tho the Plaintiff had a Verdict, he could not get Judgment. 

If a Defendant pleads any Variance, he is to crave Oyer of the Writ, 2 Salk. 658. 
or on Demurrer, Judgment ſhall be to anſwer over, &. And if in the; puta: 229. 
Imparlance Roll, the Declaration is in Debt, and in the Plea Roll 'tis 
in Treſpaſs, Oc. this will be Variance ſufficient to reverſe a Judg- 
ment. 

Where there appears to be Material Variance in the Matter pleaded, 2 Lill. 629. 
and Manner of Pleading, it is not good for want of Certainty, 


Uenue, and Uenite facias, 


EME ſignifies in our Law the Place from whence a Jury are to 
come to try any Cauſe, which ariſes in the Neighbourhood. And F. N. R 

Venire facias is a Writ to the Sheriff to cauſe the Jury to appear, when 
a Cauſe is brought to Iſſue to try the ſame, 

In Action of Treſpaſs, and Eje&ment, the Venue ought to be from 2 Lill. 634, 
the Vill or Hamlet, where the Lands in Queſtion do lie. And where 635. 
a certain Place cannot be known whence the Vemie ſhould be, it ought 
to be de Corpore Comitatus ;, and ſo it is where a Cuſtom of the Coun- 
try is to be try'd. In all real Actions, the Venue muſt be laid in that 
County where the Thing is for which the Action is brought. The 
Judges in tranſitory Actions, as for Debt on Bond, or other Specialty, 
will not alter the Venue from the Place where laid, unleſs they believe 
thro' any juſt Cauſe, there cannot be an indifferent Trial in that Coun- 
ty, when they will alter it. If a Defendant will move to change the wich. 22car. 
Venue, he muſt make Oath, that the Cauſe of Action, (if any be) did B. K. 
ariſe in the County where he would have the Venue laid; and not in 
the County where the Plaintiff hath laid his Action. And where up- Hill. 22 Car. 
on a Motion the Court orders the Venue to be changed, the Plaintiff B. R. 
is to alter his Declaration, and lay the Action in the other County. 
But after a Plea pleaded, and Iſſue joined in the Cauſe, the Venue cannot 
be altered, but by Conſent of the Parties. *Tis a Rule not to Change 5,14. 668. 
a Venue, when neceſſary Evidence ariſes in two Counties to ſupport the 
Action, if Plaintiff will be bound to give ſome Material Evidence in | 
the County where laid. The Want of a Venue is cured by Plea which 38. 281. 
admits the Fact, for Trial 8 it was required to lay it. 

e eee 
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2 Lill. 636, The Plaintiff's Attorney is to give a Copy of the Jury returned up. 
634 635 on a Venire facias to the Defendant's. 8 before the Trial, if 
he deſires it; and after the Trial, it may be filed. In all Caſes where 
there is to be a ſpecial Jury, the Venire muſt be ſpecial: If the Matter 
to be try d be within divers Places, -in one and the ſame County, the 
Venite may be general ; if in feveral Counties, it ſhall be ſpecial, A 
Penire facias er filed, cannot be altered without Conſent of Parties: 
But where a Verdict is imperfect, fo that Judgment cannot be given 
upon it, there ſhall be a new Venire faciàs to try the Cauſe again, and 
find a new Verdict. 8 EP | e e 
Cro. El. 260. A Venire facias ſhould be de aliquo Vicineto; and it hath been held, 
Moor 412. ttiay be of a Town, Pariſh, Manor, ©, Whiere the Venire omits 
: Hawk. 298, Part of an Iſſue to be try'd, or any of the Parties; if a Juror is named 
299. in the Habeas Corpora, by a Name different from that in the Venire 
Fac. or be omitted; or if a Venire or Diſtnengas are iſſued, without 
any Award on the Roll, it will be ill, and is ſaid to be a Diſconti- 
4 Nair. 446. nuance. But the Venire may be amended in ſome Caſes by the Iſlue 
mr varm SR... i AR 
4 5 Am, Penije's to be from the Body of the County, &c. by Statute, 


Uerdict, 
ERDICT is the Anſwer of a Jury given to the Court, con- 
: cerning the Matter of Fact, in any Caule civil or criminal com- 
mitted to their Trial : Wherein every one of the Twelve Jurors muſt 
1 Inſt, 226, Agree, or it can be no Verdict. And theſe Verdicts are either general 
227. or ſpecial; general, when the Jury give their Verdict in general Terms 
according to the Iſſue, as guilty, or not guilty, ec. ſpecial, when 
they find the Matter at large, according to the Evidence given, and 
pray the Judgment of the Court, as to what the Law is in ſuch, a 
aſe. Verdids are likewiſe publick, and privy ; publick, when given 
in open Court; privy, given out of the Court, before any of the 
Judges thereof, and is called privy, being to be kept ſecret from the 
arties till affirmed in Court: But the Jury may vary from their privy 
Verdict, and when they come into Court, give a contrary Verdict, 
3 Inft. 110. before recorded, but not afterwards. In criminal Matters, as Treaſon, 
| Felony, G. the Jury. cannot give a privy Verdict, but it muſt be 
Raym. 123. openly in Court: Tho? a ſpecial Verdict may be in civil or criminal 
Cauſes; and in the latter, a Fact may be found ſpecially, viz. where 
| a Perſon is indicted of Murder, the Jury may find him guilty of Man- 
ſlaughter, Se Defendendo, Oc. e 
: Lill. 6 . Where the Court directs the Jury to find a ſpecial Verdict, in civil 
Caſes, one of the Counſel on each Side agree upon Notes for it, and 
| draw them up, and ſet their Hands to them; and then they are to be 
delivered to the Jury in convenient Time, for them to conſider of be- 
Mich. 22 fore they give their Verdict: And if at the Prayer of either Party, 
Car. B. R. a ſpecial Verdict is ordered to be found, the Party praying it, is to 
* proſecute the ſpecial Verdict, that the Matter in Law may be deter- 
mined : And if either Party delay to join in drawing it up, and pay 

3 


1 Inſt. 227. 


5 Mod. 351. 
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his Part of the Charges, the Party deſtring it ſhall' draw it up Ex 
parte. But where the Parties diſagree, or th«{pecial Verdict is drawn 
contrary to the Notes agreed upon, the Coui. will rectify it, on Mo- 
tion: Tho' if a Matter of Fact be left out in the Notes of the ſpecial 
Verdict drawn by Counſel, this cannot be amended afterwards. When : Lill. 645. 
the Counſel are agreed, the Jury are called upon whether they agree 
to find the Verdict; and if they anſwer they do, the Verdict is found, 
and is to be afterwards entered according to the Notes fo found.! A 
ſpecial Verdict tho agreed to by the Counſel, and drawn up with their 
Hands to it, is not a ſpecial Verdict, till allowed by the Court. 
If the Plaintiff and Defendant conſent to have the Jury find a ſpe- 
cial Verdict, yet they may find a general Verdict; tho* this is not 
uſual. In all Cafes, the jury may give 2 general or ſpecial Verdict; 
and the Judges are bound to receive it, if pertinent to the Point in 3 Salk. 373. 
Iſſue; and if they doubt, may refer themſelves to the Court, but are x 
not bound ſo to do. And if the Jury will take upon them to find 
againſt the Direction of the Court, any Thing in Matter of Law, 
the Court will receive the Verdict: But if they give a falſe Verdict, 


they are liable to Attaint. The Courſe of laying a Fine on Jurors, Kell. 5o, 58. 


barely for giving a Verdict contrary to the Directions of the Court, 
is condemn'd as illegal, and diſus d: So it is if where given contrary 
to Evidence; for the Jury may give it againſt Evidence, if they 
know the Fact. If a Jury-man withdraw from his Fellows, or keep 
them from giving their Verdi&, without giving any Reaſon, he ſhall 
be fined ; but if he differ from them in Judgment, he ſhall not be Dyer 53. 
fined : In capital Caſes, a Verdict muſt be actually given; and if the -g. 227, 
Jury don't agree upon it, they may be carried round the Circuit till 
they all agree. : 
: 15 criminal Cauſes, or real Actions, or Actions Oui tam, &c. if 2 Lill. 67, 


And if in Action upon the Cafe for Words, the Jury do fad Words 
actionable againſt the Plaintiff, and ſo give their Verdict; if the 
Words are not in the Declaration, this is not a good Verdict, except 
other Words actionable are expreſſed in the Declaration. A Verdict 4 Ann. B. R. 
will not help a bad Writ; but if there be no Writ, it is helped by a 
Verdict. The Verdict may make an ill Plea good, by Intendment, 
Gc. But a Verdict helps not, where there is no Iſſue: And what is 
good after Verdict, would be ill on Demurrer. The Statute of Jeo- 1 Mu. 292. 
fails helps after Verdi, as it ſuppoſes the Matter left out was given 
in Evidence; and that the Judge directed accordingly. 

A Verdict muſt in all Things anſwer the Iſſue, or it will be void. 2 Lev. 253. 
Bat if the Jury find the Iſſue and more, it is good for the Iſſue, and 

void for the Reſidue. If a Verdict finds only Part of the Iſſue, it 3 S. lx. 374. 
may be ill for the whole: Tho? this is where Action is founded on a 
Contract. which is entire; if on Treſpaſs, &c. tis maintainable, when 

any Part is found. So in Debt for Rent, a leſs Sum than demanded, 2 Cr. 382. 
may be found by the Verdict; becauſe it may be apportioned. II Med. Ca. 4 
Verdict be given, and there is no Iſſue joined, there can be no Judg- 

ment 
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a ment given upon ſuch a Verdict; but there muſt be a Repleader to 
x Saund. 15, bring the Matter again to Trial. And if a Verdict be ambiguous, in- 
15% - ſufficient, or uncertain, Judgment ſhall not paſs on it: Upon an im- 
perfect Verdict, a Jury ſhall be ſummoned to try the Cauſe afreth, A 
| Verdict found apainſt a Record, which is of a higher Nature than any 
Lev. 142. Verdict, is a void Verdict. But where a Verdict may be any ways 
conſtrued to make it good, it ſhall be ſo taken, and not to make it 

: Mod. 4 void. If ſo much is found in a Verdict, as will ſerve the Plaintiff's 

Turn, it is well enough. a 

Where a Verdict is found for the Plaintiff, and he will not enter it, 

Cro. El. 112. the Defendant, on Motion, may compel him to do it; or the Defen- 
dant may enter it himſelf, After a Verdict returned in Court, it can- 

i Inſt. 217. not be amended; but before it may. If Jurors eat or drink at the 
| Coſt of him for whom they give their Verdict, before agreed; if they 
1 Vent. 125. caft Lots whether they ſhall find for the Plaintiff or Defendant ; if 
ende. any Letter, &c. be delivered by the Plaintiff, or any in his Behalf 
to the Jury, concerning the Matter in-Iffue, after the Jury are gone 

from the Bar; or if a Witneſs be ſent for by the Jury, and he re- 

peats his Evidence again; the Verdict ſhall. be ſet aſide. And where 

a Verdict is given contrary to Evidence, and againſt the Direction of 

Wood. Inſt, the Court, it may be ſet aſide: So in Cafes of Attaint, &. But the 
648. Court cannot ſet aſide a Verdict which acquits a Perſon, in a criminal 
Cauſe; as they may a Verdict that convicts him, contrary to Evidence. 

2 Hawk. 442. If the Jury acquit a Man on Indictment of Felony againſt Evidence, 


the Court, before Verdict is recorded, may order them to go out again 


and reconſider the Matter. 125 | 

On Return of Verdicts, in civil Caſes, given at the Aſſizes to the 
Courts above, the Judges there give Judgment for the Party for whom 
the Verdict is found, | Wit 


Vide Jurozs, Judgment. 
'Uiew. 


IE W is for a Jury to ſee the Land in Queſtion ; and lies where 
a real Action is brought, and the Tenant doth not certainly 
F. N. ;. 178. know what is in Demand, when he may pray that the Jury may view 
it: This View is granted in Ejectment, Waſte, Aſſiſe of Novel Diſ- 

ſeiſin, &c. | 
2 Lill. 655. The Court will grant that the Jury ſhall view the Thing in Queſ- 
tion for them to try, if the Plaintiff and Defendant will conſent unto 
it. And tho' the Parties do conſent, the Jury ought not to view the 
Place in Queſtion, without the Directions of the Court. Upon 2 
View, 'the Thing is only to be ſhewn to the Jury, and no Evidence 
1 Leon. 259, can be given of either Side. In Action of Waſte, ſeveral Places are 
Wn aſſign d, and the Jury hath not View of ſome of them; they may 
find no Waſte done in that Part, G. And if the Plaintiff aſſign 
- - Waſte in every Room of an Houſe, the View of it generally is ſuth- 
, cient, Where a Rent, &c. is demanded, the Land out of which it 


3 iſſues 
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iſſues muſt be put in View. If View be denied where it ought to be x Lev, 217. 
granted, or granted where it ought not to be, it is Error, 


By Statute, View of Land is not to be granted but where neceffary, 3 E. 1. 48. 


It ſhall be granted in a Writ of Advowſon of a Church, &c. And 12 E. 2. 
may be had in any Action where proper, the better to underſtand the 


Evidence upon the Trial; in which Caſe, the Courts may order ſpe- +* An. 


cial Writs of Diſtringas, or of Habeas Corpora to the Sheriff, requi- 
ring him to have fix of the Jurors at the Place in Queſtion, who ſhall 
have the Matters thewn to them, before the Trial. 


Aolu and Uoidable. Vide Exchange. 


Voucher. 


70UCHEKR, in Underſtanding of Law, is when a Tenant calls 
another into the Court, who is bound to him to Warranty; 


and is either to-defend the Right againſt the Demandant, or to yield en 


him other Lands to the Value, &c. And it extends to Lands or Te- 
nements of Freehold, or Inheritance, and not to any Chattel real, 
rſonal, or mix d. There is likewiſe a foreign Voucher, when the 


enant being impleaded within a particular Juriſdiction, as in London, * Rep. 30. 


Gc. voucheth one to Warranty in ſome other County, out of the Ju- 
riſdiction of the Court, and prays that he may be ſummoned. 

In Writs of Right and Poſſeſſion, it is a good Counterplea that 13 E. 
neither the Vouchee, nor his Anceſtors, had ever Seiſin of the 
Land, ©. | 


See Recoveries. 


Uoyer Dire. 


7 YER Dire ſignifies where a Witneſs is examined by the Court 

on Oath, whether he ſhall get or loſe by the Matter in Contro- 
verſy; or if he be not a Party intereſted in the Cauſe, as well as the Terms de 
Perſon for whom he is a Witneſs. This may be, and has been often * 


done; where a buſy Evidence, not otherwiſe to be excepted againſt, 
is ſuſpected of Partiality. 


Fffff Utes. 
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1 Inft.- 172. 


27 H. 8. 10. 
2 Leon. 25. 
1 Rep. 121, 


129. 


2 Lill. 662, 
663. 
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Uſes. 


SE is a Truſt or Confidence repoſed in a Man for the holding of 
Lands, that he to whoſe Uſe the Truſt is made ſhall take the 
Profits. Uſes of Land, began very early ; and before the Statute 
27 H. 8. Feoffees to Uſes were deemed Owners of the Lands; but 
now thoſe are the Owners to whoſe Uſe they are enfeoffed, and who. 
ſoever hath the Uſe of the Land, is judged in Poſſeſſion of it; for as 
before the Statute, the Poſſeſſion ruled the Uſe, ſo now the Uſe governs 
the Poſſeſſion. Es 
It is ſaid, Uſes were invented by Fear, in Time of Trouble and Civil 
War, for ſaving Eſtates from Forfeiture ; and Fraud in Time of Peace, 
to defeat Debts, &c. And that anciently there were no Uſes, for the 
Feoffee was always taken as Owner of the Land; and it is very abſurd 
that there ſhould be two Fees and Owners of the ſame Land im &. 


3 Salk. 386. ſemel; wherefore Feoffees to Uſes were the very Tenants, &c. But 


2 Lill. 664. 


1 Rep. 121. 


1 Plowd. 3or. 


1 Rep. 121. 


2 Roll. Abr. 
781. 


3 Salk. 337. 
2 Lev. 57. 
Plowd. 307. 


Dyer 169. 


1Rep. 13, 
121. 


Dalif. 112. 


the Statutes of Uſes hath united the Eſtate to the Uſe, ſo that Feoffees 
have no Intereſt at all but in reſpe& of the contingent Eſtates limited 
in the Deed. In former Times the Limitation of an Uſe, was but a 
Matter of Equity ; tho' Uſes at this Day limited by any Conveyance, 
are governed and directed according to the Rules of Law. 

There are two manner of Uſes ; In Eſe, in Reverſion, and Re- 
mainder ; and in Contingency, which by Poſſibility may happen in 
Poſſeſſion, Reverſion, or Remainder. And an Uſe may be raiſed two 
ſeveral Ways. 1. By Tranſmutation, or departing widh the Poſſeſſion 
of the Eſtate, 2. Without Tranſmutation of the Eſtate, by keeping 
the Lands in a Man's own Hands, and making the Poſſeſſion be to the 
Uſe of another. And thoſe Uſes that ariſe by Tranſmutation of E- 
ſtate, are by Feoffment, Fine, Recovery, &c. Thoſe that ariſe with- 
out Tranſmutation, are by Bargain and Sale, and covenant to ſtand 
ſeiſed to Uſes. Alſo an Uſe is expreſs ; when a Feoffment is made of 
Land to A. B. and his Heirs, to the Uſe of C. D. and the Heirs of 
his Body, &c. and implied, where the Ufe is not declared, but left 
to Conſtruction of the Law; as if a Man conveys any particular 
Eſtate to another, there the Reſidue ſhall by Implication remain to the 
Party. A future ſpringing Uſe may ariſe when a Man covenants to 
ſtand ſeiſed after his eath, to the Uſe of his Kinſman, and his 
Heirs, G. | | 

In Bargains and Sales and Covenants to ſtand ſeiſed to Uſes, ſome 
Conſideration is neceſſary ; and natural Affection, Blood, Affinity, 
Marriage, @*. are good Conſiderations to make theſe Deeds operate 
to Uſes ; alſo they may be good to a Man's ſelf, or Family, without 
any Conſideration ; but not to others. Uſes may be made to a Man 
and the Wife he ſhall marry, or to his firſt, ſecond, or third Wife, 
Ge. And if Parties to a Deed declare that one of them ſhall make a 
Feoffment, levy a Fine, &c. To the Uſe and Intent that one ſhall 
hold it for his Life, and after his Death another in Tail, and after that 
a third in Fee · ſimple, &c. the Eſtate ſettleth according to the Uſes de- 
clared by the Deed, by the Statute of Uſes. But if a Man W 
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in Conſideration of Marriage, to make an Eſtate to certain Perſons to 1 
certain Uſes; no Uſe ariſes by ſuch bare Covenant, unleſs the Eſtate | 
be made accordingly. So where upon Marriage there is a Covenant 3 Lev. 306. 
to levy a Fine, except the Fine be levied : But if a Fine be levied, it Cro. El. 401 
ſhall be to the Uſes. : ay 8 

In Uſes, there ought to be Privity of Eſtate, to erect the Uſe upon; » Rep. 126 
and there are four Things required to the Execution of a Uſe, within 
the Statute. There mult be a Perſon ſeiſed; and a Cæſtuy que Uſe in + Ind. 19. 
Being; there is to be a Uſe in Eſſe, in Poſſeſſion, Remainder or Rever- 
ſion; and the Eſtate of the Feoffee, &c. out of which the Uſes ariſe, 
is to be veſted, or transferr'd to Cæſtuy que Uſe. But there are Uſes of Dyer 369. 
Lands, held by Leaſe for Years, and of Chattels real and perſonal, 
that are not executed by the Statute, Where Lands are once ſold and 174. 186. 
ſettled to Uſes, the Party may not create any further Uſes When 
the Eſtate out of which an Uſe ariſeth is gone, the Uſe 1s gone 
alſo. 2 Uſes may be made void, by Releaſe, Power of Revoca- i Inft. 237: 
tion, &c. | 

An Uſe will not prevent the Dower of a Woman, after her Huſ- 
band's Death. And all Deeds of Gift, and Grants of Goods and 
r in Truſt, to the Uſe of the Grantor, to defraud Creditors, 3 H. 7. 4. 
are void. 

If Lands or Goods are given by Will to Superſtitions Uſes, as to ! Ed. 6. 14. 
_ a Prieſt to pray for a Man's Soul, &. they are forfeited to the 

Ing. 


See Revocation- 


Uſury. 


| | SURY is the Gain of any Thing by Contract, above principal 3 It. :5t, 
Money lent, exacted in Conſideration of the Loan of it: And“ 
may be of Money, Wares, Gc. 
The Letting Money out at Intereſt, or upon Uſury, was againſt 
the Common Law ; and according to ſeveral antient Statutes, all U- 
ſury is unlawful : But at this Time, neither the Common or Statute 25 H. 8. c. 9. 
Law, abſolutely prohibit the ſame, tho* the Statutes 13 Eliz. and :; 2 a os 
21 Fac. 1. puniſh the Exceſs of it. And by Statute, no Perſon is 12 Ann. 16. 
to take for the Loan of any Money, above the Value of 5 J. per Cen- 
tum per Annum, and fo after that Rate, for a greater or leſſer Sum, 
or ſhorter or longer Time, in Pain that all Bonds and Contracts to the 
contrary; ſhall be void; and the Receiver forfeit treble the Value of 
the Money lent : And Scriveners, &. ſhall not take above 5 s. for 
procuring the Loan of 1001. a Year, on Pain of 201. Forfeiture. A 
Contract for Six per C-nt, made before this Statute, is not within the 
Meaning of it: And if a Man when Intereſt was at Six per Cent. lent Rym. 19). 
Money at that Rate, and after the Statute comes and ſinks the Intereſt 
to Five per Cent. if he continues the old Intereſt on that Bond, the 
Bond ſhall not be void; bat *tis ſaid the Party ſhall forfeit treble the « Mod. 69. 
Value of the Bond. There can be no Uſury without a Loan: And « Lutw. 273. 


it Kt 
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if a Man lend another 1001. for two Years, to pay for the Loan 300. 
Cro. Jac. z09 and if he pays the Principal at the Year's End, he ſhall pay nothing 
5 Rep. 69. for Intereſt ; this is not Uſury, as the Party may pay it at the firſt 
2 Inſt. 8g. Year's End, and ſo diſcharge himſelf. So where a Man by ſpecial 


Agreement is to pay double the Sum borrowed, Gc. 1 way of Pe- | 1 

2 Roll. Abr. nalty, for Nonpayment of the principal Debt; (the Penalty being 
8-1. in Lieu of Damages) and the Borrower might oy the Principal, at 
2 Roll. Rep.” the Time agreed, and avoid the Penalty: It hath been adjudged, that 2 
469. fix Pounds per Ann. Intereſt for ſixty Pounds, till that Sum is paid, * 
1 Danv, Abr. may be taken to be intereſſe Danmorum, and not Lucri, and but limited 4 
7 Ero. 208, 48 a Penalty: Nor is it Uſury, if the Intereſt exceeds 5 J. per Cent. h; 
508. if poſſibly both Principal and Intereſt are in Danger, upon a Contin- | 1 
Show.3. gency, or Caſualty, or where there is a Hazard that one may have C 
eſs than his Principal; as where a Bond is to pay Money upon the il 
Return of a Ship from Sea, &c. A Grant is made of an Annuty WF _ 
r Cro. 27. for Life, &. And if a Perſon ſecure both Intereſt and Principal, if Wl A 
Cro. Jac. 509. it be at the Will of the Party who is to pay, it is no Uſury. Alſo if = 
the Lender accepts of a voluntary Gratuity from the Borrower, n be 
5 Rep. 20. Payment of Principal and Intereſt ; or receives the Intereſt before the Þ fe 
2 Cto. 677. Time, &c. without any corrupt Agreement, it ſhall not be within a. 
3 Cro. 501. the Statute, And Miſtakes in drawing Writings, ſhall not avoid a fiir £ 
Agreement, | | | f 


A Fine or Judgment as Security for Money, in Purſuance of an 
1H. P. c. Uſuror's Contract, may be avoided by Averment of the corrupt Agree- 
* ment; and if Payment of Principal and Intereſt, be ſecured by the ſamm 

or different Conveyances, they are all void. A Contract reſerving to 
3 Nelf. 50g. the Lender greater Advantage than allow'd, is uſurious, if the whole 
be as 1 or in Part only under that Name, and Part as Rent of 
Lands, let at a Rate exceeding the Value. If a Caſualty on lending 
3 Salk. 390. Money goes to Intereſt only, and not the Principal, it is Uſury. 
Lut. 464 In Uſury, the Statute is to be pleaded ; and a corrupt Agreement 
Reym- 191. muſt be ſet forth. On Information upon the Statute of Uſury, he who 
— the Money may be a Witneſs after he hath paid it; but not 
ore. wy 
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Wager of. Law. 


AGER of Law is where an Action of Debt or Detinue is 
brought againſt a Perſon, upon ſome ſecret Contract, or A- 
greement, as for Goods, Money, @*c. lent or delivered; and the De- 
fendant ſwears, and certain other Perſons with him, that he owes not 
the Money, or detains not the Goods in Manner as the Plaintiff hath 


declared. He that Wages Law, muſt bring fix Compurgators with 2 Ventr. 177. 


him into Court; and the Secondary aſks him, if he will wage his 
Law? If he anſwers that he will, the Judges admoniſh him and his 
Compurgators not to ſwear raſhly, and tell them the Danger of taking 
a falſe Oath. The Party who makes his Law, ſhall be ſworn directly 2 It. 45. 
or abſolutely ; and the — that they believe it to be true: 
And if the Plaintiff appearing, the Defendant ſwears that he owes ! Inſl. 18. 
him nothing, and the Compurgators give in their Verdict that they 
believe he {wears true; the Plaintiff is barred for ever. But the De- 2 Lill. 675, 
fendant cannot wage his Law, in any Action but perſonal Actions, 
where the Cauſe is private ; and Wager of Law has been denied on 
earing the Caſe, and Defendant adviſed to plead to Iſſue. 

Wager of Law is much out of Uſe, fince the Practice of turning 
Actions of Debt into Actions upon the Caſe, for Debts on ſimple Con- 
tract; and Detinue, into Trover and Converſion, &c. wherein the 
Defendant is ouſted of his Wager of Law. 


Waifs. 


AIFS are Goods that are ſtolen and waived by a Thief on his 
being purſued, for fear of being apprehended ; which are for- Kitch. 81. 
feited to the King, or Lord of the Manor. And the King's Officer, 5 Rep. 109. 
or Bailiff to the Lord, may ſeiſe and keep them; except the Owner 
himſelf make freſh Purſuit, and convict the Felon, to have Reſtitution. 


The Law makes this Forfeiture as a Puniſhment to the Owner of the Cro. El. 69. 


Goods, for not purſuing the Felon, and bringing him to Juſtice, But 21 H. 8. 11. 
if the Felon had not the Goods in his Cuſtody and Poſſeſſion, when 
he fled, there is no Forfeiture ; the Owner may ſeiſe them where he 
finds them, without any freſh Purſuit. 

Waif is generally of Goods ſtolen ; but if a Man be purſued with 2 Hawk: 250, 
Hue and Cry as a Felon, and he flies, his own Goods will be forfeited, 
on its being found before the Coroner, &c. that he fled for the Felony ; 
tho' they are properly Fugitive's Goods. 

If a Felon leaves ſtolen Goods with an Intent to fetch them at ano- Moor 383. 
ther Time, theſe are not waived. or 
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Warranty. 


 _WX JARRANTY is defined to be a Promiſe or Covenant by Deed 

Brad. lib. 2. made by the Bargainor, for himſelf and his Heirs, to war- 

| rant or ſecure the Bargainee and his Heirs againſt all Men for enjoying 
of the Thing granted. 

1 Inſt. 365, And a Real Warranty, is a Covenant Real annexed to Lands, where- 

354, * by a Man and his Heirs are bound to warrant the ſame, to ſome other 

and his Heirs ; and that they ſhall quietly hold and enjoy the Lands, 

and either upon Voucher, or by Writ of Warrantia Charte, to yield 

other Lands and Tenements to the Value of thoſe that ſhall be evicted 

by an elder Title : A Warranty being a Covenant Real, bindeth to 


yield Lands in Recompence. 
Lit. 69, 0, The Word Warrant, maketh the Warranty; and a Deed of Gift, 
55 and Exchange, have a Warranty in Law implied. There are ſeveral 


1 Inft. 374 Sorts of Warranties, viz. Warranty Lineal, where a Man bindeth 


himſelf and his Heirs by Deed to Warranty and dieth, and the War- 


ranty deſcends to the Heir; which binds the Right of Fee-fimple, tho 
not of an Eſtate-tail, unleſs there be Lineal Warranty with Aſſets in 


Lit. 704+ Fee- ſimple: Warranty Collateral, where the Party upon whom the 


Warranty diſcends, cannot convey the Title which he hath in the 
Land from him that made the Warranty, or ſhew that he is his Heir, 
1 Inſt. 375. ec, As if Lands are given in Tail to an elder Son, with Remainder 
to the middle Son, &. If the eldeſt diſcontinue the Tail in Fee, 
and bind him and his Heirs to Warranty, and die without any Iſſue, 
it is a collateral Warranty to the middle Brother, and he ſhall be bar- 
red to demand the Land; for his Title commences by the Remainder. 
r Inſt. 376, And if Tenant in Tail diſcontinues or alienates the Lands, and then 
_ dieth leaving Iſſue, and the Uncle of the Iſſue, releaſes to the Diſcon- 
tinuee with Warranty, and dies without Iſſue ; this is a collateral War- 
ranty to him who is Iſſue in Tail, and bindeth his Right without 
Lit. 698. g:. Aſſets, it deſcending upon him, and he cannot make Title to the En- 
e tail from his Uncle. Warranty by Diſſeiſin, is where one that hath 
no Right to the Freehold of another, entereth and conveyeth it away 

with Warranty; which ſhall not bind or bar the Perſon diſſeiſed. 
| Warranty may be annexed to any Conveyance of Lands, Tene- 
i Ind. 371. ments, or Hereditaments. And a Warranty is entire, extends to all 
the Lands, and is generally a Bar againſt every Perſon on whom it 
deſcends, of all the Right that he hath in the Land; and where ſe- 
veral have a Right, jointly or ſeverally, every one of them are barr'd; 
8 Rep. 5+ and if one hath a Right, and the other nothing, he which hath the 
| ſole Right ſhall be barred of the Whole, the entire Warranty deſcen- 
| aLill. 684. ding upon the general Heir. Where the Entry is gone, and only 2 
Right of Action left, there a Warranty deſcending on the Heir at 
Law ſhall bind: But where there is a Right of Entry, it ſhall not 
1 Rep. 149. bind. A Warranty deſcending upon an Infant ſhall not bind him, in 
Poph. 71. Caſe his Entry be lawful into the Land to which it is annexed ; but 
he muſt take Care not to ſuffer a Diſcent after his full Age, before he 
hath made his Re-entry. / The 

2 


g. 
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The Statute of Glouceſter ordained, that the Warranty of the Fa- ,, H. 7. 25 
ther ſhall be no Bar to his Son, for Lands which —. * the Heri- 
tage of the Mother; nor Warranty of the Mother be binding to the 
Son, for Land that comes by Heritage of the Father, Gr. And if 
any Perſon make a Deed with Warranty, and after is attainted of Fe- Lit. 747. 
lony ; his Heir ſhall not be bound by ſuch Warranty, for it cannot 
deſcend upon him, the Blood being corrupted, 
All Warranties made by Tenant for Life, &c. of any Lands, co- 4 * 5 Ann. 
ming or deſcending on him in Reverſion or Remainder, ſhall be void; 
and alſo all collateral Warranties made of Lands, ec. by any An- 
ceſtor, who hath not an Eſtate of Inheritance, in Poſſeſſion therein, 
ſhall be void againſt the Heir. 


Warranty of Goods, Vide Sale, 
Warrens, 

WQ RRE N is a Place privileged for the keeping of Beaſts, and 
Fowls of the Warren: Beaſts, ſuch as Hares, Conies, Cc. 1 Int. 233. 
Fowls, as Partridges, Pheaſants, Woodcocks, &c. And there is no; — _ 
Neceſlity of — a free Warren, for it may lie open. But no 11 Rep. 87. 
Perſon can have a Warren, and appropriate to himſelf Creatures that 
are Fere Nature, without Grant from the King; or where a Warren 
is claimed by Preſcription. 8 

If Conies eat up another Man's Corn, Gr. no Action will lie for 5 Rep. 104. 
it: But the Owner of the Corn may kill them. When Conies are on 1 
the Soil of the Party, he hath a Property in them by Reaſon of the 
Poſſeſſion, and Action lies for killing them. Deſtroying of Conies, 


or digging up of Coney Boroughs, is not Waſte in the Leſſee of a 
arren, 


Perſons wrongfully entering into any Warren, and killing Conies, 2: & 23Car.z. 


without the Owner's Conſens, ſhall pay treble Damages, and ſuffer © * 
three Months Impriſonment, &c. 


Waſte, Vide Ackion of Waſte. 


Wills. 


Will is the Declaration of a Man's Mind and Intent, as to Diſ- 
poſition of his Lands or Goods, of what he would have done 


after his Death. 
The Common Law calls that a Will, when Lands and Tenements 1 Inſt. 111. 


are deviſed ; and when it concerns Chattels only, it is called a Teſta- 
ment, In a Will of Goods there muſt be an Executor named ; but 


not of Lands only, an Executor having nothing to do with the F gs 
| | Ms here 


— — — — — * — — 
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Swinb. 24. 


2 Rep. 30, 31, 
84 


0. 
3 Nelſ. Abr. 
550. 


32 H. 8. 1. 
29 Car. 2. c. 3. 


Carthew 514. 


1 Inſt. 111, 
115. 


Plowd. 10. 


Allen 54. 


3 Nelf. 552. 
3 Mod. 263. 


2 Salk. 688. 


3 Lev. 1. 


Danv. Abr. 
Tit. Deviſe 
$42» 
2 Lill. 695, 
696. 


1 Inſt. 89. 
4 Rep. Co. 
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Where Lands are given, it is called a Deviſe ; when Goods and Chat- 
tels, a Legacy. And there is this Diverſity between Lands, and 


Goods; that when Lands are deviſed in Fee, or for Life, the Deviſee 


ſhall enter without any Appointment of others; but in Caſe of Goods, 
there muſt be the Aſſent of the Executor. 

By the Common Law, in Favour of Heirs, no Lands or Tenements 
in Fee- ſimple were deviſable by Will; that is Lands which a Man had 
by Diſcent, and not by Purchaſe ; tho he might deviſe a Term for 
Years. But by Statute 32 H. 8. all Perſons having a fole Eſtate in 
Fee-ſimple, of any Lands or Tenements, may give and deviſe the 


ſame, by laſt Will and Teſtament, at their free Will and Pleaſure, 


ſo as ſuch Perſons. are not Feme Coverts, Infants, Perſons Non ſane 
Memorie, &c. whoſe Wills ſhall not be good in Law. And by the 
Statute 29 Car, 2. for Prevention of Frauds, all Deviſes of Lands or 
Tenements are to be in Writing, ſigned by the Deviſor, or ſome by 
his expreſs Directions, in the Preſence of three credible Witneſſes, at 
leaſt ; and no Deviſe in Writing ſhall be revoked, but by ſome other 
Will in Writing, or by cancelling the Will by the Teſtator himſelf, 
or by his Direction, & And where Nuncupative Wills, by Word 
of Mouth, are made for the Diſpoſition of Chattels above 3o J. Value, 
they muſt be declared in the Preſence of three Witneſſes, bid to bear 
Witneſs, in the laſt Sickneſs of the Party, &*c. If there be only 
three Witneſſes to a Will, and one of them has a Deviſe of Lands, 
Oc. as to this it is void, and arteſted but by two Witneſſes. Lands 


entailed are not deviſable by Will; only Fee-ſimple Lands, and Goods 


and Chattels. 5 
If a Man bid another make his Will, and before it is done, he dies, 
the Will is not good: But if it be drawing up in his Preſence, it may 
be good for the Deviſes finiſned. And if an Attorney take Notes of a 
Will, before Witneſſes, when a Perſon is in his laſt Sickneſs, and be- 
fore the Will is perfected, ſuch Perſon dies, the Will made from the 
Inſtructions, hath been held a good Will, tho' the Teſtator did not live 
to ſign 1t. An actual Deviſe of Lands by Word, is not ſufficient for a 
Stranger to write a Will; but there ought to be a Writing, which may 
be from the Mouth of Witneſſes. A Man makes a Will in ſeveral 
Pieces of Paper, and there are three Witneſſes to the laſt; if none 
aver they ſaw the firſt, it is naught : But as to the ſubſcribing of Wit- 
neſſes, it is enough that a Teſtator might ſee them; if they are in 
another Room within his View, or he be ſick in Bed, and the Curtains 
drawn. A Will was made fince the Statute 29 Car. 2. by which 
Lands were deviſed, but no Name ſubſcribed to it; being ſealed in the 
Preſence of three Witneſſes, was adjudg'd a good Will; the Will be- 
ing written by the Party himſelf, and his Name in the Will, which 
was eſteemed a ſufficient Signing, And a Will in Writing may be a 
good Will to convey Lands, altho' it be not ſealed ; the Statute of 
Wills ſpeaking nothing of ſealing. An Infant makes his Will for 
Lands, and ſigns and ſeals it in the Preſence of three Witneſſes ; tho 
when at Age, he declares and publiſhes it as his Will, yet it is void. 
But an Infant at 14, (tho ſome ſay not till 18) Years of Age, may 
make a Will of his Goods and Chattels. A Feme Sole makes a Will, 
and gives her Lands to A. B. whom ſhe afterwards marries; by this 
the Will is countermanded, otherwiſe ſhe could not after N 
revoke 
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revoke it; and if ſhe dies in his Life-time, whilſt Feme Covert, the 
Deviſe is void. Lands purchaſed after making a Will, cannot paſs Plowd. 344. 
without new Publication: A Deviſe of perſonal Things is good, if the « Salk. 237. 
Teſtator had them not at the Time; where all Eſtate whatſoever, that 

a Man ſhall die poſſeſſed of, is given by Will. 

It is not ſufficient that the Teſtator hath his Memory to anſwer 6 Rep. 23. 
Queſtions when he makes his Will; but he ought to have a perfect 
Memory and Underſtanding. And a Man muſt have as good diſpoſing Cro: Jac. 49. 
Memory when he revokes his Will, as when he makes it. But if Swimb. 67. 
ſome Witneſſes ſwear that the Teſtator was of perfect Memory, and 
others that he was not; their Teſtimony is to be preferred, who de- 
poſe that he was of ſound Memory, for the Support of the Teſtament. 

The Words in Wills are always conſtrued actording to the Intention l 
of the Parties, as near as can be collected; and may have different Hob. 3 
Conſtruction by Law from thoſe in Deeds; but the Intent muſt agree 

with the Law, and Words that are inſenſible, and re + 
void, A Deviſe to a Man and all his Blood, paſſes a Fee- ſimple. A Lit. 586. 
Deviſe to a Perſon imperpetuum, is a good Deviſe in Fee; but in a 

Grant it would be but for Life, for want of the Word Heirs, A 

Deviſe of all a Man's Inheritance, carries a Fee-fimple. And if a Vaugb. 18. 
Man deviſes that A. B. ſhall be Heir of all his Land, if the Deviſor 5.4. 25. 
have Fee, he ſhall have Fee. A Deviſe to a Man and his Heirs Male, 

makes an Eſtate- tail; but ſuch a Gift in any other Coriveyance, would 

be a Fee- ſimple, it not being ſaid of what Body. A Deviſe to one « Int. 27. 
who 1s Heir for Life, Remainder in Contingency, &c. is good; and Lutw. 798. 
in theſe Caſes of executory Deviſes, the Eſtate deſcends till the Con- 1 4 
tingency happens. A Deviſe to an Infant, en ventre ſ mere, will be 
good by Way of future executory Deviſe. Where a Term is deviſed 

to A. "A Lite, with Remainder to B, this Remainder is good by Way 

of executory Deviſe, for the Reſidue of the Term. And a Term 18d. 451. 
may be deviſed to one for Life, with Remainders to ſeveral others for 

Life, when all the Perſons are in eſſe But if a Deviſe in Remainder 

be to one for Life, who is not then in Being; there no Limitation of 

a Term may be beyond it. If all Lands and Tenements are deviſed, 2 Danv. Abr: 
it extends to all Lands in Poſſeſſion and Reverſion; yet if a Man **7: 

have Lands in Fee, and Terms for Years, by Deviſe of all Lands thoſe 

in Fee- ſimple only paſs. A Releaſe in a Will of all a Man's Land to And. 33. 
another and his Heirs is good; but a Debt cannot be releaſed by Will, 1 Ventr. 39. 
tho' a Perſon may give and bequeath it. | | 

A Deviſe ma be to one, to the Uſe of another; and the Uſe ſhall : Leon. 
be executed. But a Condition in a Will, as that a Man ſhall not mar- 
ry ſuch a Perſon, &. is unlawful and void; and all Conditions in Mod. Ca. 106. 
Wills are odious in Law. The Deviſe of a Portion, on Condition: Chan. Rep. 
the Legatee marries with Conſent of the Executors; tho ſhe married 28. 
without it, the Portion was decreed : It would be otherwiſe, if the 1 Vern. Rep. 
Legacy were deviſed and limited over. Deviſes muſt be of a Thing, 
and to a Perſon certain; and Land given to a Man who ſhall marry 
my Daughter, or to a Man and his Children, is certain enough. If 
where a Legacy is given by Will, the Legatee dies before due, the $wimb. 293, | 
Legacy is extinguiſhed. A Man deviſes 500 J. to his Daughter, if the i Liu. 457. 
attain 21 Years, or at that Age ; if ſhe dies before, the Legacy is gone : 

But 1f the Deviſe had been to 3 75 at her Age of 21, then it 2 Ventr. 342, 
hhhh 1 
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is Debitum in præſenti ſolvendum in futuro, and her Adminiſtrator, Oc. 
ſhall have it, if ſhe die before 21. A Man may bind himſelf to per- 


mit his Wife to diſpoſe of Legacies, &c. and it will be ſuch Appoint- 


1 Mod. 211. 


ment, as the- Huſband muſt perform; tho it is . no Will, nor 
ought to be proved: And tis ſaid the Property paſſes from him to her 
Legatee. Legacies are not recoverable at Common Law; but in the 


Eccleſiaſtical Court, Chancery, or Exchequer. 


6 Rep. 23» 


1 Ventr. 207. 


1 Inft. 12. 
Plowd. 341. 


3 Leon. 11. 


Yelv, 209. 
3 Mod. 204. 


Lit. 167. | 


Where Lands are deviſed by Will, the Will ought to be proved in 
the Chancery; if of Goods, it muſt be done in the Spiritual Court: 
And a Will both of Lands and Goods may be proved in the Spiritual 
Court, The laſt Will ſhall ſtand in Force: But if two Wills are 
made of one Date, they are both void. If in a Will there are two 
Deviſes of the fame Thing, the laſt Deviſe ſhall take Place, And as 


a latter Will doth overthrow a former; fo the latter Part of a Will, 
overthrows the former Part of it. Tho' where Lands were deviſed to 


one in Fee, and in the ſame Will given to another, this was adjudg'd 


to make them Jointenants : And if a Deviſe be to a Perſon in Fee, and 


to another for Life, &. both Deviſes may ſtand. It is ſaid a ſubſe- 
2 Will may not revoke, but conſiſt with a former, where divers 
arcels of Land are given by ſeparate Wills. 
A Will has not Force till after the Teſtator's Death; but then with- 
out any further Grant, Livery, &. it gives and transfers Eſtates, 
and alters the Property of Lands and Goods, as effectually as any 


| Deed executed in a Man's Life-time ; and hereby Diſcents may 


be prevented, Eſtates in Fee-fimple, Fee-tail, for Life, or Years, &. 


may be made. 


1 Inſt. 6. 
4Inſt. 279. 
3 Inſt. 108. 


2 Roll. Abr. 
685. 


1 Vent. 243. 
3 Cro. 483. 


whipt, for this Infamy he ſhall not be permitted to give Evidence, 


And he that takes Lands by Deviſe, is in the Nature of a Pur- 
chaſer, 5 | | | 


- Vide Exetutoꝛs. 


- Withernam. See Replevin, | 


| Witneſſes, | 


ITNESS is one who proves and makes out any Thing to 2 
Jury on a Trial, by lawful Teſtimony ; and ought to be an 
indifferent Perſon to each Party, and not concerned in the Cauſe. 

An Alien Infidel (not a Tete, who may be ſworn on the Old Teſta- 
ment) one of Non ſane Memory, a Party intereſted in the Suit, a 
Wife for or againſt her Huſband (except in Caſes of Treaſon) Perlons 
convicted of Felony, Perjury, &c. may not be Witneſſes in a Caule. 
But Kinſmen tho' never ſo near, Tenants, Servants, Maſters, Attor- 
nies for their Clients, one of the Jury upon Trial, and all others that 
are not infamous, which want not n or are not Parties 
in Intereſt, may be Witneſſes : Tho the Credit of Servants is left to 
the Jury. If one by Judgment hath ſtood in the Pillory, or been 


whilſt 
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_ whilſt the Judgment is in Force: But the Record of Conviction muſt ; tg. 21h. 
be produced, and you ſhall not be allowed to ask the Witneſs any 3 Lev. 426; 
Queſtions to accuſe himſelf, tho you may impeach his Credit, by 

other Witneſſes, as to his Character in general; ſo as not to make Proof 

of particular Crimes, whereof he hath not been convicted. A Man 5 Mod. 16. 

that hath ſtood in the Pillory, &. may be a Witneſs when pardon'd. 

And tho' Judgment of the Pillory, infers Infamy at Common Law, 3 Lev. 425; 
by the Canon and Civil Law it imports no Infamy, unleſs the Cauſe ©” 

for which one is convicted was infamous; wherefore ſuch ſhall be a 

good Witneſs to a Will, if not convicted of any infamous Act. Stand- Mod. 74. 

ing in Pillory, for Forgery, &c. diſables a Man to be Witneſs; but | 
not for a Libel. | 


If a Peer is produced as a Witneſs, he ought to be ſworn as others. 8 


Members of either Houſe of Parliament, may be Witneſſes on Im- , Kev. 63. 


peachments ; wherein the ſame Proof is required as in private Courts, Stat. Tr. Vol. 


tho not upon Bills of Attainder. A Judge ſhall be allow'd to be 2; f. P. 635, 


Witneſs, going off from the Bench; as a Juror may be, of his _ 2 Hawk. 4325 


cular Knowledge, but then it muſt be on Examination in open rt, 3 Inſt. 79. 

A Quaker ſhall not be a Witneſs in any Criminal Cauſe 5 in other 7 * 8 w. z. 

Caſes, his folemn Affirmation ſhall be accepted. It has been held, Sid. 43*. 

that a Wife may be Witneſs for the Huſband, on her being ſeduced to 

live with an Adulterer. A Perſon condemn'd for Burglary, having a 5 Mod. 13. 

Pardon for Tranſportation, was permitted to be a Witneſs : And Per- 

ſons acquitted, or guilty of the ſame Crime (while they remain un- Kel. 17. 

convicted) may be Witneſſes againſt their Fellows. ES | 
Members of Corporations will not be admitted to be Witneſſes in a: Lev. 2zt, 

Cauſe that concerns the Corporation; but Inhabitants not free of a 36. 

Corporation, may be good Witneſſes for the Corporation, their Inte- 

reſt not being concerned: And Members may be disfranchiſed on theſe 

Occaſions. A Counſellor, Attorney, or Sollicitor, ſhall not be exa- 

mined as a Witneſs againſt their Clients, being obliged to keep their 


Secrets; but of their own Knowledge before retained, not as Coun- i Ventr. 197. 


ſe], Attorney, &c. they may be examined. If the Plaintiff makes 2 Lill. 201. 
one a Defendant in the Suit, on Purpoſe to take away his Teſtimony, 
he may be examined de bene eſſe ; and if the Plaintiff prove no Cauſe 
of Action againſt him, his Teſtimony ſhall be good Evidence in the 
Cauſe. And if divers Perſons are made Parties to a Suit, and ſome 


found Not Guilty, &. they may be Witneſſes in the Cauſe. One {5i4. 74,705. 


that hath a Legacy given by Will, is not a good Witneſs to the Will ; 

but he may releaſe his Legacy, when he ſhall be a Witneſs. A Perſon 

any ways concerned in the ſame Title of Land in Queſtion, will not 

be allowed as a Witneſs in the Cauſe. And one who claims any Bere- 

fit by a Deed may not be a Witneſs to prove that Deed, in Regard of 

his Intereſt, But in criminal Caſes; as of Robbery on the Highway; 2 Roll. 625, 
in Action againſt the Hundred; in Rapes of Women, Oc. a Man or © 
Woman may be a Witneſs in their own Cauſe. And in private Cheats, 1 Salk. 286. 
a Perſon-thall be Witneſs in his own Cauſe ; where no body elſe can 

teſtify of the Fact. 

One that is to be a Witneſs at a Trial, ought not to be examined 
before the Trial, but by Conſent of both Parties; and a Rule of; In. 
Court for that Purpoſe. But if a Witneſs is not able to attend the 
Trial, a Judge may excuſe his Non-appearance, and certify his Exa- 

mination. 
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2 Lill. 205. mination. Alſo if a Perſon who gave Evidence in a former Trial, 
be dead ; upon Proof of his Death, any Perſon who heard him give 
Evidence, may be admitted to give the ſame Evidence, between the 

Stat. Tr. Vol. ſame Parties. The Examination of a Witneſs ought not to be read, 

826,333,772, Where he himſelf can be produced. And Witneſſes may not be exa- 

Kc, mined to any Thing, that doth not relate to the Matter in Iſſue: A 
Witneſs ſhall not be croſs examined, till he hath gone thro his Evi- 
dence on that Side ; and the Court is to examine the Witneſſes, and 
not the Priſoner or Proſecutors. If a Witneſs, ſerved with Proceſs, 
refuſe to appear and give Teſtimony in a criminal Cauſe, the Court 

5 Eliz. 9. may put off the Trial, and grant Attachment againſt him. And in a 
civil Cauſe, refuſing to appear, being tendered reaſonable Charges, 
and having no lawful Excuſe, Action of the Caſe may be brought, 
whereon 10 J. Damages, and other Recompence to the Party, ſhall be 

Leon. 112. recovered. A Feme Covert not appearing, Action lies againſt the Huſ- 

Salk. 278. band and her. A Witneſs that refuſeth to give Evidence, may be 

1 Hawk. 59. committed and fined : And Perſons diſſuading, or preventing any Wit- 
neſſes, from giving Evidence againſt a Criminal, ſhall be puniſhed by 
Fine and Impriſonnient. 

Mich. 23 Car. Witneſſes cannot teſtify a Negative; only an Affirmative. The 

£4 Teſtimony of one ſingle Witnefs is ſufficient for the King in all Cauſes ; 
except for Treaſon, where there muſt be two Witneſſes. In other 
criminal Matters, one Witneſs is enough. To a Jury one Witneſs is 

3 Inſt. 26. ſufficient : The Common Law required not a certain Number of Wit- 

x Inſt. 6, 373. neſſes; but they are required by Statute, in ſome Caſes. And ſome- 
times violent Preſumption will be admitted for Proof, without Wit- 
neſſes ; as where a Perſon is run thro' the Body in a Houſe, and one 
is ſeen to come out of the Houſe with a bloody Sword, no other Man 
being then therein, &c. But on this the Court ought not to judge 

State Trials haſtily. Preſumptive Evidence is not ſufficient in Treaſon ; tho it 

z maybe in Felony. 2 ; 

1 H,P.C, k is juſtifiable to maintain, and ſubſiſt a Witneſs ; but not to give 

him Reward, [HED e VAT 


Teſtimony by Writings, &c. Vide Evidence. 


- Women, See Parriage. 


Wreck. 
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wreck; 


WEEK ſignifies in our Law ſuch Goods as, after a Shipwreck, 5 Rep. 106. 
are caſt upon the Land by the Sea, and left there within ſome ? F 1%: 
County: And they belong to the King, or Lord of the Liberty. If * 
there is no Grant or Preſcription to the Subject, they are belonging to 
the King. But where a Man, or any living Creature, eſcape alive out 
of a Ship caſt away, whereby the Owner of the Goods may be known, 
the Ship or Goods ſhall not be adjudged Wreck; but thall be kept by 
the Sheriff, and reſtored to the Owner, if he claims them within a 
Year and a Day, and makes Proof they are his. The Year and Day 
is to be from the Seizure; if the Owner of the Gocds dics within a 
Year, his Executors or Adminiſtrators may make Proof thereof; and 
if the Goods are Bona peritura, the Sheriff may ſell them within the 
Year, and ſhall be accountable, &. If Goods wrecked, are ſeiſed by Wood 214. 
Perſons having no Authority, the Owner may have his Action apainkt 
them; or if unknown, a Commiſſion to enquire. Juſtices of Peace, 12 Ann. 18. 
&c. are to command Aſſiſtance for Preſervation of Ships run on Shore, 
upon the Coafts ; and Perſons carrying away Goods from ſuch Ships, 
ſhall ay treble Value; but reaſonable Reward for Salvage is to be 
paid by Maſters. | | | 

Goods loſt by Piracy, or Tempeſt, tho' they come to Land, if 
there be no Wreck, ſhall be reſtored to the Owner. Where a Wreck 2 Ind. 167. 
happens by any Fault of Mariners, the Maſter ſhall make good the 
Loſs; but not if occafion'd by Tempeſt, Enemies, &*c. Goods float- 5 Rep. 106, 
ing on the Sea, ate not Wreck ; bur belong to the Admiral. wag 

Not only Wreck ; but Waifs, and Strays, may be claimed by Pre 
ſcription. And where a Man has a Grant of Wrecks, if taken away 1 Hawk. 94. 
before Seizure, he may bring Action of Trefpaſs, G. 


wurits. 


W. T is the King's Precept, in Writing under Seal, command- 

ing ſomething to be done, touching a Suit or Action, or giving 
Commiſſion to have it done. 
Of Writs, ſome are M and others Remedial. Some are 1 Ind. 33. 
Original, for ſummoning a Defendant to appear, iſſued before the Inf. 39.56: 
Suit is begun, to begin the ſame ; and others Judicial, ſent out after 
the Cauſe begun. Writs are likewiſe Real, concerning Poſſeſſion of 
Land, called Writs of Entry, or of Right touching the Property ; (and 
Writs of Right are of two Kinds, Patent and Cloſe, the firſt of which F. N. B. 1. 2. 
is the higheſt Writ of all others, lying for him that hath Fee- ſimple | 
im the Hands, &c.) Perſonal, relating to Goods and Chattels, and 
perſonal Injuries ; and Mixed, for Recovery of a Thing and Dama- 

es. Writs are to be grounded on the Action; being the Means to 

ring the Plaintiff .to his Right. Original Writs bear Date, Teſte F. N. B. 5r, 
meipſo in the Name of the in Judicial Writs bear 1 in 7 

1111 ame 


2 Lill. 916. cation, as well as Term-time, that Court being always open. Judi- 


Comp. Attor. In one Writ four Perſons may be included; but there muſt be ſeve- 
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Lutw. 33). Name of the Chief Juſtice. A Writ without a Teſte is not good; if 
it be out of the Common Law Courts, it is to bear Date ſome Day in 
Term (not being a Sunday) but in Chancery, Writs iſſue out in Va- 


cial Writs, if erroneous, may be amended : But Original Writs, are 
not amendable ; if the Error be by Default of the Party who gave 


Hob. 351. Inſtructions. An Original Writ defective, is abateable; and a new — 
Original may be taken out, where it is not amendable. Vide Sta- 
tute 8 H. 6. ; 
Wood 565. . Alter Action is fixed, for a Wrong done, or Right detained, a 
Writ muſt be taken out ſuitable to it ; for the Writ is grounded on 
2 Ind. 40, 369. the Action. And the King's Writs can't be denied to the Subject; 
alſo regularly no Man ſhall be puniſhed for ſuing == Writs, but they 
8 Rep. 86. may be abated in ſeveral Caſes, Oc. If the Sheriff, or other Officer, 7 


do not execute a Writ, or doth it oppreſſively by Force; if he extorts 
Money thereon, or doth it not effectually, thro' corrupt Practice, an 
Attachment lies againſt him. * 
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ral Warrants, from the Sheriff, to execute it. The Sheriff's Bailiffs 
cannot execute a Writ directed to the Sheriff, without his Warrant. 
Writs may be renewed every Term, until a Defendant is arreſted ; 
but in B. R. if the Latitat be not renewed in five Terms, you muſt 
take out a new Writ, and cannot renew the old one. Writs are to 
be returned, and filed, to avoid poſt terminums ; and filing them is the 
2 Lill. 720. Warranty of the Proceedings. Where a Writ is iſſued out directed 
to the Sheriff, when it comes to his Hands, tho the Plaintiff require 
the Writ back again, the Sheriff muſt. return it in the Court where 
returnable ; unleſs the Plaintiff procure a Writ of Superſedeas, There 
are fifteen Days between the Teſte and Return of Writs, where the 
13 Car, 2. c. z. Suit is by Original. But by Statute, Delays. in Suits by Reaſon of 
_ fifteen Days between the Teſte and Return in perſonal Actions, and 
Ejectments, are remedied, 3 | 3 
All legal Proceedings, ought to take Commencement by Original 
Writ, Indictment, G&c. 3 
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